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PEE  FACE. 


This  edition  of  the  Penal  Cede  contains  all  the  amend- 
ments made  thereto  up  to  the  termination  of  the  regular 
sesBion  of  the  Legislature  of  1881.  The  date  of  approval 
of  each  amendment  is  given  at  the  end  of  the  section 
amended,  the  word  "approved"  indicating  that  the 
amendatory  act  took  effect  at  the  statutory  time,  sixty 
days  after  passage,  while  the  words  "in  effect"  indicate 
that  the  act  took  effect  "  from  and  after  its  passage." 

All  the  decisions  of  the  Supreme  Court  of  this  State,  as 
well  as  numerous  decisions  of  foreign  courts  of  last  re- 
sort, bearing  upon  the  subjects  treated,  have  been  added 
as  notes  to  the  text,  given  in  as  terse  a  form  as  possible, 
having  regard  to  the  point  decided  and  its  application. 
Numerous  cross-references  wUl  be  found  throughout  the 
volume,  to  facilitate  the  comparison  of  cognate  sections, 
and  render  the  necessity  of  an  appeal  to  the  index  less 
frequent. 

The  general  statutes  relating  to  subjects  embraced  in 
the  Penal  Code  are  given  in  the  appendix,  and  those  parts 
of  the  Code  of  Procedure  relating  to  juries  and  evidence, 
as  prepared  by  Mr.  Kewmark,  are  bound  in  for  conven- 
ience of  reference.  The  whole  is  submitted  to  the  prof ba- 
sion,  with  a  view  to  aid  practitioners  in  this  interesting 
branch  of  the  law. 
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STATE  PRISON  AND  COUNTY  JAILS,  §§  1573-1614. 
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CONSTITUTIONAL  PROVISIONS. 


Art.  I>  §  1-    All  men  are  bj  nature  free  and  independ« 

ent,  and  have  certain  inalienable  rights,  among  \rbicb 

are  those  of  enjoying  and  defending  life  and  liberty; 

acqairing,  possessing,  and  protecting  property;  and  par 

suing  and  obtaining  safety  and  happiness. 

Inalienable  rights.— LegisIatlTe  power  cannot  reach  tbem  except 
<m  conviction  of  crime— 6  Neb.  37;  uid  no  person  con  be  deprived  of 

iury— rstockt.  Ch.  181;  bat  every 
isin?  his  rights  in  a  maimer  so  as 
rights' 

Art.  If  §  4.  *  *  *  No  person  shall  be  rendered  in- 
competent to  be  a  witness  or  juror  on  account  of  his  opin* 
ions  on  matters  of  religious  belief. 

Testimony  may  be  received  without  respect  to  religious  belief  of 
witness— 17  CaL  612.  The  rule  applied  to  dying  declarations  of  de- 
cea8ed>«lCaL»9;  43  id.  34. 

Art.  If  §  5.  The  privilege  of  the  writ  of  habeas  corpus 
shall  not  be  suspended,  unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  its  suspension. 

See  Const.  U.  S.  art.  i,  S  9,  subd.  2. 

Art.  I,  §  6.  All  persons  shall  be  bailable  by  sufficient 
sureties,  unless  for  capital  offenses  where  the  proof  is  evi- 
dent or  the  presumption  great.  Excessive  bail  shall  not 
be  required,  nor  excessive  fines  imposed;  nor  shall  cruel 
or  unusual  punishments  be  infiicted.  Witnesses  shall  not 
be  unreasonably  detained,  nor  confined  in  any  room 
where  criminals  are  actually  imprisoned. 

Bail— ri^t  to.— A  prisoner  may  be  admitted  to  bail  after  indictment 
found— 19  Ala.  861;  charge  and  indictment  distinguished— 44  Cal.A37: 
**  proof"  and  **  presumption  "  apply  to  the  guilt,  not  to  the  grade  of 
the  offense-^  Pittsb.  Rep.  362.  The  right  is  secured  to  those  only  who 
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have  not  been  conTl^sted— 41  Gat.  29;  Ex  parte  WatUns,  7  Peten,  669; 
as  where  Jury  fail  to  a^Tee,  and  are  dlsclisuved— 41  Cal.  220;  fi9  Mo. 
698;  nor  does  it  apply  to  capital  cases  in  wbich  bail  may  be  made  a 
matter  of  discretion,  or  may  be  forbidden^-is  Gal.  639;  19  Ala.  561 :  28 
Id.  69:  84  Id.  270;  9  Ark.  222;  as  tvbere  the  evidence  would  not  sustain 
a  Terdict  of  murder  In  the  first  ^egree-4M  Ala.  270;  8  Ashm.  227;  19 
Ohio,  189. 

Ball  after  eonTictlon.— Pending  appeal,  admission  to  ball  Is  In  dis- 
cretion of  court^S  Cal.  3;  id.  553;  41  Id.  80;  a  discretion  measured  by 
legal  rules,  and  by  reference  toanidogies  of  the  law->48  Cal.  6;  49  id. 


680.  Statutes,  making  bail  a  matter  of  discretion,  are  constitutional— 
41  Cal.  29.  The  discretion  will  be  exercised  whenever  substantial  Jus- 
tiee  may  be  promoted'-44  GaL  656. 

Who  may  release  on  baiL—To  procure  release  on  ball,  the  prisoner 
must  ffo  before  the  magistrate  who  issued  the  warrant,  or  some  magis- 
trate in  the  «ame  county— 54  GaL  102;  and  after  c(mvictlon,  the  judge 
of  the  court  in  which  uie  trial  was  had— 48  Cal.  553;  49  id.  680:  and 
then,  only  under  extraordinary  circumstances— 49  Cai.  68;  64  Id.  85. 
On  an  application  by  habeas  corpus,  the  defendant  must  state  facts  to 
sustain  toe  exercise  of  an  Intelligent  discretion— 41  GaL  80.  A  release 
on  bail  is  not  impdsonment-41  GaL  210. 

ExceaaiTe  bail,  reduction  of.— In  fixing  amount,  the  purpose 
should  be  to  cause  the  appeamnoe  of  accused— 64  Gal.  76;  and  on  the 
a4>Plication  for  reduction,  the  guilt  of  accused  will  be  presumed— 64 
Gal.  75;  44  id.  555.  Tlie  court  or  judge  Is  not  authorized  to  interfere, 
unless  the  bail  is  excessive,  and  greatly  disproportionate  to  the  offense 
—44  Gal.  555;  64  GaL  7ft.  Fifteen  thousand  dollars  not  excessive  for  as- 
sault to  murdei'-44  GaL  555;  nor  one  hundred  and  twelve  thousand 
doUacs  for  ten  disttnct  f elome»--63  GaL  410. 

Art.  I,  §  7.  The  right  of  trial  by  jury  shall  be  secared 
to  all,  and  remain  inviolate.  *  *  *  A  trial  by  jury  may 
be  waived  in  all  criminal  cases  not  amounting  to  felony, 
by  consent  of  both  parties,  expressed  i^  open  court. 

THal  by  jury.— The  right  is  secured  by  Uie  Constitution,  7  Peters, 
652 ;  in  all  common-law  actions— 19  CaL  140.  It  extends  only  to  prosecu- 
tions by  indictment,  or  Information— 26  Ala.  165;  it  does  not  apply  to 
proceedings  on  presentment  before n  justice  of  the  peace,  12  Conn.  454, 
nor  to  summary  remediesgiven  by  statute— 7  Ga.^  194;  2&  Ala.  165: 42  Pa. 
St.  89;  as  tiie  action  of  a  police  magistrate  In  committing  a  minor  to 
the  industrial  8Chool^-61  Gal.  280.  It  is  a  right  which  cannot  be  waived 
by  consent  of  defendant— 18  N.  Y.  129;  1  Pitts.  492.  The  Legislature 
may  regulate  the  manner  of  trial— 46  Iowa.  253 ;  43  CaL  146.  Aliens  are 
noi  entitled  to  a  jury  composed  of  one-half  aliens— 61  CaL  697. 

Art.  I,  §  8.  Offenses  heretofore  required  to  be  prose* 
cuted  by  indictment,  shall  be  prosecuted  by  information, 
after  examination  and  commitment  by  a  magistrate,  or  by 
indictment,  with  or  without  such  examination  and  com- 
mitment, as  may  be  prescribed  by  law.  A  grand  jury 
shall  be  drawn  and  summoned  at  least  onoe  a  year  in  each 
county. 
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senators  shall  be  on  oath  or  affirmation,  and  no  person 

shall  be  conTicted  without  the  concurrence  of  two-thirds 

of  the  members  elected. 

Trial  of  impeachment.— To  be  effectual,  articles  most  be  presented ; 
to  and  be  recelyed  by  a  quorum  of  the  entire  Senate— 13'  Fla.  6U;.  and*^ 
ft  member  of  the  House  voting  thereon  Is  qualified  to  sit  on  the  trial. 
If  subsequently  elected  to  the  Senate— Addison's  Trial.  21-8:  Porter's 
TrlAl.  53.  All  the  functions  of  the  governor  aire  suspended  during  his 
trial-8Neb.464. 

Art.  rv,  §  18.  The  governor,  lieutenant  governor, 
secretary  of  state,  controller,  treasurer,  attorney-gen- 
eral, surveyor-general,  chief  justice  and  associate  jus- 
tices of  the  Snpreme  Court,  and  judges  of  the  Superior 
Courts,  shall  be  liable  to  impeachment  for  any  misde- 
meanor in  office,  but  judgment  in  such  cases  shall  extend 
only  to  removal  from  office,  and  disqualification  to  hold 
any  office  of  honor,  trust,  or  profit  under  the  State :  but 
the  party  convicted  or  acquitted  shall,  nevertheless,  be 
liable  to  indictment,  trial,  and  punishment,  according  to 
law.  All  other  civil  officers  shall  be  tried  for  misdemean- 
or in  office  in  such  manner  as  the  legislature  may  provide. 

BOademeanor  in  dffioe.— Trial  of  civil  offlcers— 45  Cal.  200.  A  pre- 
Ading  judge  may  be  impeached  for  preventing  an  associate  from  de- 
liverfiig  h&  opinion— Addison's  Trlu.  114;  4  iHdL  225:  Porter's  Trial. 
•1.  A  removal  frmn  office  Is  part  of  the  judgment— 1  Leg.  Gas.  455;  43 
Ala.  234. 

Art.  IV,  §  21.  No  person  convicted  of  the  embezzle- 
ment or  defalcation  of  the  public  funds  of  the  United 
States,  or  of  any  State,  or  of  any  county  or  municipality 
therein,  shall  ever  be  eligible  to  any  office  of  honor,  trust, 
or  profit  under  this  State,  and  the  Legislature  shall  pro- 
vide, by  law,  for  the  punishment  of  embezzlement  or  de- 
falcation as  a  felony. 

Art.  VX  §  1.  The  judicial  power  of  the  State  shall  be 
vested  in  the  Senate,  sitting  as  a  court  of  impeachment, 
in  a  Snpreme  Court,  Superior  Courts,  justices  of  the 
peace,  and  such  inferior  courts  as  the  Legislature  may 
establish  in  any  incorporated  city  or  town,  or  city  and 
county. 
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Branohei  of  jadiciaiy-— Each  branch  haa  itsfonctioiis,  ana  eacn  Ia 
beyond  the  control  of  the  other— 5  Cal.  43;  id.  239;  and  the  Legislature 
cannot  confer  on  one  court  the  functions  of  another— 5  id.  230;  but 
see  30  id.  680.  The  only  case  is  where  the  court  cannot  afford  the  re* 
lief  8onght-8  Cal.  26;  Id.  84;  id.  520;  9  id.  607;  but  two  or  more  courts 
may  hare  concurrent  jurfsdlction  over  same  parties  and  subjectonat- 
ter-90  id.  660.  The  Judgment  of  court  which  first  acquires  juxlsdio- 
tion  cannot  be  Interferea  with— 21  Cat  438. 

Inferior  conrts.— The  Municipal  Criminal  Court  of  San  AcandBco  Ifl 
a  constitutional  court-^  CaL  617;  41  id.  129;  62  id.  220. 

Jnsticefl  of  peace.r-Their  Jurisdiction  is  exclusiye  as  tomlsdemeaon 
on,  where  no  indictment  is  found— 63  CaL  412.  They  may  punish  for 
contempt— 17  CaL  131.  They  are  inferior  conrtst  in  favor  of  whoae  luris- 
dlctlon  notUng  can  be  assumed-^  CaL  217: 13  CaL 283:  23CaL40l;-33 
Cal.  318:  34  CaL  ei. 

Oily  Oriminal  Oonrt  of  San  Franoiaco.— Is  a  court  of  xeoord— 62 

Cal.  222. 

Police  Oonrt  of  San  ZVa&clMO.->Ihtendraeiit8  In  tmnur  of  its  SfBOff 
ments  in  certain  caoos  43  CaL  457.  It  jpossesses  the  same  powers  and 
Jurisdiction  as  Is  or  may  be  conferrea  by  law  upon  lusnces  of  the 
peace— 47  CaL  137.  It  is  an  inferior  court»  and  eyenruilng.flIionld  ap- 
pear in  its  proceedings  to  give  it  Jurisdiction  and  Jusiliy  Itsjudgment 
-6  Ccanch.  174 ;  65  <^.  216;  criticl8ing-4TCaL  466.  JtataOkaaaiBi  facta 
must  be  set  forth  on  the  records-M  CaL  321. 

Art.  VI,  §  4.  The  Supreme  Court  shall  have  appellate 
jurisdiction  *  *  *  in  all  criminal  cases  prosecuted  by 
indictment  or  information,  in  a  court  of  record,  on  ques* 
tions  of  law  alone.  •  •  •  Each  of  the  justices  shall 
have  power  to  issue  writs  of  Jiabeas  corpus  to  any  part  of 
the  State,  upon  petition  by  or  on  behalf  of  any  person 
held  in  actual  custody,  and  may  make  such  writs  return- 
able before  himself,  or  the  Supreme  Court,  or  before  any 
Superior  Oonrt  in  the  State,  or  before  any  judge  thereof. 

Appellate  Jnrifldietion.— The  Supreme  Court  has  no  Jurisdiction  in 
criminal  cases  of  a  less  degree  than  feloi^— 6  CaL  295;  7  id.  140;  id.  166; 
9  id.  85;  16  id.  187:  20  id.  n7;  29  id.  459;  30  id.  96;  31  id.  566;  63  Id.  427. 
It  has  no  jurisdiction  in  a  criminal  case  involTlng  vaUdltr  of  a  tax— 30 
CaL  96.   It  has  Jurisdiction  on  i4»peal  on  questions  of  law  alone-A6  CaL 

.  Habeas  corpns<— M  CaL  S20. 

Art.  VI,  §  5.  The  Superior  Courts  shall  have  original 
jorisdiction  •  •  •  in  all  criminal  cases  amounting  to 
felony,  and  cases  of  misdemeanor  not  otherwise  provided 
for.  •  •  •  They  shall  have  appellate  jurisdiction  in 
such  cases  arising  in  justices'  and  other  inferior  courts, 
in  their  respective  counties,  as  may  be  prescribed  by  law. 
*   *   *   Said  courts,  and  their  judges,  shall  have  power  to 
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issue  writs  of  hdbeM  corpuSy  on  petition  by,  or  on  behalf  of 
any  person  in  actual  custody,  in  their  respective  counties. 

Original  jurisdiction.— I>lstrlct  Courts  (Superior  Courts)  hare  juris- 
diction of  actions  to  prevent  extortion— 15  GaL200.  They  liaye  juris- 
€  Iction  to  order  accused  to  answer  a  criminal  cliarge--51  Cal.  376;  and 
whetber  such  order  Is  erroneous  or  irregular,  cannot  be  considered  on 
habeoi  corpiM— id. ;  85  id.  100 ;  63  id.  220.  Superior  Courts,  as  successors 
of  District  Courts,  can  enforce  the  judgment  rendered  by  the  latter 
coorts— M  Cal.  184.  See  Const.  Cal.  art.  xxil,  §  3.  They  have  jurisdiction 
on  habta»  corpus,  and  all  process  necessa^  to  enforcement  of  their 
jn^Unnents  after  af&rmatiou  on  appeal— 54  Cfal.  344 ;  43  id.  457.  A  judge 
in  one  district  may  bold  court  in  another  district— 1  Cal.  880;  2  id.  107. 

County  Courts  ( Superior  Courts )  are  courts  of  general  criminal 
iprisdiction— 27  Cal.  65.  This  section  confers  appellate  jurisdiction  oq 
Superior  Courts,  when  mode  and  means  of  appeal  are  provided— 41 
Cal.  129.  The  jurisdiction  of  County  Courts  extends  to  inquliies  by  in* 
tenrenti<m  of  grand  juries-53  Cal.  412. 

Adjoiinixnent.-By  the  Act  of  March  1st,  1864,  a  district  judge  may 
adjourn  a  general  term  in  one  county  over  an  intervening  term  in  an- 
other county;  and  the  Act  of  1863,  p.  333,  was  intended  to  prevent  the 
loss  of  a  term,  if  the  judge  did  not  appear  on  the  day  appointed— 42 
CaL  20. 

▲rt.  VI,  §  19.  Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may  state  the  testimony 
and  declare  the  law. 

Instmctions.— Court  may  instruct  jury  that  testimony  tends  to  prove 
the  matter— 49  Cal.  560:  may  state  evidence  and  dechure  law,  but  not 
express  opinion  on  weight  of  evidence— 17  id.  166:  18  id.  376;  22  id.  213; 
24  Id.  505:  27  id. 509;  34  id.  663 :  36  id. 255.  It  should  not  instruct  on  con- 
troverted f act»-51  Cal.  688 ;  or  charge  that  the  existence  of  a  fact  raises 
a  presumption  of  existence  of  another  fact— 51  Cat  603;  52  id.  315;  54 
id. 63;  51  id.  589. 

Art.  XX,  §  2.  Any  citizen  of  this  State  who  shall^ 
after  the  adoption  of  this  Constitution,  fight  a  duel  with 
deadly  weapons,  or  send  or  accept  a  challenge  to  fight  a 
duel  with  deadly  weapons,  either  within  this  State  or  out 
of  it,  or  who  shall  act  as  second,  or  knowingly  aid  or  as- 
sist in  any  manner  those  thus  offending,  shall  not  be  al- 
lowed to  hold  any  office  of  profit,  or  to  enjoy  the  right  of 
sufibrage  under  this  Constitution. 

Di^ranchiiement  is  not  a  cruel  personal  punishment  within  the 
Inhibition  of  the  Constitution— 3  Smith,  Pa.  112.   See  28  Ind.  393. 

Art.  XX,  §  10.  Every  person  shall  be  disqualified 
from  holding  any  office  of  profit  in  this  State  who  shall 
have  been  convicted  of  having  given  or  offered  a  bribe  to 
procure  his  election  or  appointment. 


AN  ACT  TO  ESTABLISH  A  PENAL  CODE. 

CAppsoTed  February  14th,  1872.] 


The  People  <^  the  State  qf  CkUif<»mia,  repree&fited  In  Senate 
and  Aseemblyt  do  enact  as  follows: 

tjtxmB  of  the  act. 

1.    This  Act  shall  be  known  as  Thq  Pbnai*  Code  ov 
OAUiroBNiA.  and  is  divided  into  Three  Farts,  as  follows: 

I_Or  Gbimbs  and  PuinsBUEirrs. 
n— Of  CBDmrAx.  Fsoobdubb. 
m— Of  tbb  Staxb  Fubon  and  Gountt  Jails. 
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i  2.  Wh«a  this  act  takes  effect. 

S   3.  Not  retroactire. 

S   4.  Constractlon  of  the  Penal  Code. 

S   6.  FroYlslons  similar  to  existing  laws,  how  constraed. 

S   6.  Effect  of  Ck>de  upon  past  offenses. 

S   7.  Certain  termB  defined  In  the  senses  In  which  lAiey  are  nsed  In 

•  this  Code. 

f  &  What  intent  to  deftraud  is  sntOcient. 

S  9.  Civil  remedies  preserved. 

S  10.  Proceedings  to  impeach  or  remove  officers  and  others  preserved. 

I  11.  Authority  of  courts-martial  preserved.    Courts  of  Justice  to 

punish  for  contempts, 

lis.  Of  sections  declaring  crimes  ponisliable.  DHtrofooort 

S  19.  Punishments,  how  determined. 

S  14.  Witness*^  testimony  may  be  read  against  him  on  prosecntion  for 

perjury. 

S  15.  "  Crime  "an<r«<publie  offense  "defined. 

S  16.  Crimes,  how  divided. 

S  17.  Felony  and  misdemeanor  defined. 

S  18.  Ponlslmient  of  felony,  when  not  otherwise  preserlbed. 

S  19.  Punishment  of  misdemeanor,  when  not  othierwise  prescribed* 

S  20.  To  constitute  crime  there  must  be  unity  of  act  and  intent. 

S  21.  Intent,  how  manifested,  and  who  considered  of  sound  mind. 

S  23.  Drunkenness  no  excnse  for  crime.  ¥nten  it  may  be  considered. 

$  23.  Certain  statutes  specified  as  continuing  in  force. 

S  24.  This  act,  how  cited. 

2.  This  Code  takes  effect  at  twelve  o'clock,  noon,  on 
the  first  day  of  January,  eighteen  hundred  and  seventy* 
three. 

3.  No  part  of  it  is  retroactive,  unless  expressly  so  de- 
clared. 

Constraction.—  The  Code  Is  not  retrospective,  unless  so  express- 
ed-4  Cal.  136;  2  Wall.  328:  2  Cranch,  272;  id.  358;  3  id.  399;  2  Oall.  139: 
id.  204;  1  Bay.  179;  I  Blackf.  220;  4  Const.  S.  C.  384;  1  Ala.  226:  • 
Johns.  101;  7  id.  474;  3  Me.  326;  UMass.3»6;  3N.  H.473:  4id.  19;  6  id. 
109:  4  Serg.  &  B.  401 ;  13  id.  256.  It  is  competent  in  the  XjCglslature  to 
make  a  statute  retroact~l  Cal.  65;  39  id.  3tf9.  So,  as  to  acts  conoeming 
appeals— 28  Ctd.  320. 
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as  a  natural  person;  writing  Includes  printing;  oath  in- 
cludes affirmation  or  declaration;  and  erery  mode  of 
oral  statement  under  oath  or  affirmation  is  embraced  by 
the  term  "  testify/'  and  erery  written  one  in  the  term 
''depose";  signature  or  subscription  includes  mark» 
when  the  person  cannot  write,  his  name  being  written 
near  it,  and  witnessed  by  a  person  who  writes  his  own 
name  as  a  witness.  The  following  words,  also,  have  in 
this  Code  the  signification  attached  to  them  in  this  sec* 
tion,  unless  otherwise  apparent  from  the  context: 

First  The  word  *•  willfully,"  when  applied  to  the  In- 
tent  with  which  an  act  is  done  or  omitted,  implies  simply 
a  purpose  or  willingness  to  commit  tbe  act,  or  make  tbe 
omission  referred  to.  It  does  not  require  any  intent  to 
violate  law,  or  to  injure  another,  or  to  acquire  any  ad- 
vantage. 

Second.  The  words  "negleet,**  ''negligence,"  "negli- 
gent," and  **  negligently,"  import  a  want  of  such  atten- 
tion to  the  nature  or  probable  consequences  of  the  act  or 
omission  as  a  prudent  man  ordinarily  bestows  in  acting 
in  his  own  concerns. 

l%ird.  The  word  *♦  corruptly  *•  imports  a  wrongful  de- 
sign to  acquire  or  cause  some  pecuniary  or  other  advant- 
age to  the  person  guilty  of  the  act  or  oinission  referred  to, 
or  to  some  other  person* 

Fourth.  The  words  "malice"  and  "maliciously"  im- 
port a  wish  to  vez,  annoy,  or  injure  another  person,  or  an 
intent  to  do  a  wrongful  act,  established  either  by  proof  or 
presumption  of  law. 

F^.  The  word  "knowingly"  imports  only  a  knowl- 
edge that  the  facts  exist  which  bring  the  act  or  omission 
within  the  provisions  of  this  Code.  It  does  not  requiro 
any  knowledge  of  the  unlawfulness  of  such  act  or  omis- 
sion. . 

SiaOh.  The  word  "bribe"  signifies  anything  of  valuo 
or  advantage,  present  or  prospective,  or  any  promiM  or 
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tmdertaking  to  give  any,  asked,  given,  or  accepted,  with 
a  corrnpt  intent  to  inflaence,  unlawfully,  the  person  to 
whom  it  is  given,  in  his  action,  vote,  or  opinion,  in  any 
public  or  official  capacity. 

SeveTttlu  The  word  "  vessel,"  when  used  with  reference 
to  shipping,  includes  ships  of  all  kinds,  steamboats,  ca- 
nal-boats, bargesy  and  every  structure  adapted  to  be 
navigated  from  place  to  place  for  the  transportation  of 
merchandise  or  persons. 

EighXh,  The  words  ** peace  officer"  signify  any  one  of 
the  officers  mentioned  in  section  eight  hundred  and  sev- 
enteen of  this  Code. 

Ifinth,  The  word  "magistrate"  signifies  any  one  of 
the  officers  mentioned  in  section  eight  hundred  and  eight 
of  this  Code. 

Tenth.  The  word  "property"  includes  both  real  and 
personal  property. 

Eleicenth,  The  words  "  real  property  "  are  coextensive 
with  lands,  tenements,  and  hereditaments. 

Tujelfih*  The  words  "personal  property"  include 
money,  goods,  chattels,  things  in  action,  and  evidences  of 
debt. 

Thirteenth,  The  word  "month"  means  a  calendar 
month,  unless  otherwise  expressed. 

Fourteenth.    The  word  "  will "  includes  codicils. 

Fifteenth.  The  word  "writ"  signifies  an  order  or  pre- 
cept in  writing,  issued  in  the  name  of  the  people,  or  of  a 
court  or  judicial  officer,  and  the  word  "  process  "  a  writ 
or  summons  issued  in  the  course  of  judicial  proceedings. 

Sixteenth.  Words  and  phrases  must  be  construed  accord- 
ing to  the  context  and  the  approved  usage  of  the  lan- 
guage; but  technical  words  and  phrases,  and  such  others 
as  may  have  acquired  a  peculiar  and  appropriate  mean- 
ing in  law,  must  be  construed  according  to  such  peculiar 
and  appropriate  meaning. 

Seventeenth,  Words  giving  a  joint  authority  to  three  oz 
mora,  public  officers  or  other  persons,  are  construed  as 
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glTii^  Baoli  authority  to  a  majority  of  them,  unless  it  %e 
otherwise  expressed  in  the  act  giving  the  authority. 

Eighteenth,  When  the  seal  of  a  court  or  public  officer 
is  required  by  law  to  be  affixed  to  any  paper,  the  word 
"seal"  includes  an  impression  of  such  seal  upon  the  pa- 
per alone,  or  upon  any  substance  attached  to  the  paper 
capable  of  receiving  a  visible  impression.  The  seal  of  la 
private  person  may  be  made  in  like  manner,  or  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "seal"  against 
his  name. 

'ITineteenth,  The  word  **  State,"  when  applied  to  the 
different  parts  of  the  United  States,  includes  the  District 
of  Columbia  and  the  Territories,  and  the  words  "  United 
States  "  may  include  the  District  and  Territories.  [Ap- 
proved March  30th,  in  effect  July  Ist,  1874.] 

avM.  1.  Willfiilly-  means  designedly,  intentlonallT— S7  AJ».  IM; 
9  Met.  268:  yet  It  frequently  signifies  an  evil  Intent  without  Justlflable 
excuse->10  Ala.  928;  3£ng.451;  6Wliart.427;  12Ad.&£.CSS. 

Subd.  2.  Acta  of  omisslony  as  well  as  acts  of  commlsslcai,  may  be 
negligent— 2  BlatcM.  628;  6  McLean,  242. 

Oriminal  negligence  is  an  unlawful  act  done  carelessly  or  a  lawful 
act  done  without  due  caution— 7  Ga.  13;  4  Mason,  fi05;  11  Humph.  159; 
6  B.  Mon.  170:  Anth.  208;  or  an  omission  of  a  legal  duly— 2  BlatchL  628; 
6  McLean,  242. 

Sitbd.  4.  Malice  is  ill-will  against  a  person— 34  Cal.  48;  96  id.  255.  In 
Its  legal  sense  it  is  an  unlawful  act  done  intentionally,  without  lust 
cause  or  excuse— 34  CaL  48;  86  id.  255;  3  Story,  7:  i  Sum.  394;  2  Id.  886; 
«  Mason,  102;  4  id.  115;  6  id.  192;  23  Mo.  287;  122  Mass.  19;  12  Fla.  117; 
2Bich.l79;  2Dev.425. 

JSubd*  6.  Any  valuable  thing  is  a  bribe— 10  Iowa,  212. 

Stibd.  16.  Oonstruction  of  terms.— Besort  must  be  had  to  the  nat- 
ural signification  ot  the  words— &4  IlL  626.  Words  are  to  ue  taken  in 
their  natural  and  obvious  sense,  and  not  in  a  sense  unreasonably  re- 
stricted or  enlarged— 1  Whea^.  804;  27  N.  Y.  400;  and  the  peculiar  sense 
in  which  a  word  is  used  is  to  be  determined  by  the  context— 5  Peters, 
1;  8  id.  591.  The  word  person  includes  corporatiQna->24  Ohio  St.  611; 
S3  Ind.  862.   See  126  Mass.  61;  74  N.  Y.  r^ 


8.  Whenever,  by  any  of  the  provisions  ot  this  Code, 
an  intent  to  defraud  is  required  in  order  to  constitute  any 
offense,  it  is  sufficient  if  an  intent  appears  to  defraud  any 
person,  association,  or  body  politic  or  corporate,  what- 
ever. 

9.  The  omission  to  specify  or  affirm  in  this  Coda  any 
liability  to  damages,  penalty,  forfeiture,  or  other  xepiady 
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Unposed  by  law,  and  allowed  to  be  recovered  or  enf  orce4 
in  any  civil  action  or  proceedipgA  for  any  act  or  omiasioii 
declared  punishable  herein,  does  not  affect  any  right  to 
recover  or  enforce  the  same. 

10.  The  omission  to  specify  or  affirm  in  this  Gode 
any  ground  of  forfeiture  of  a  public  office,  or  other  trust 
or  speoial  authority  conferred  by  law,  or  any  power  con- 
ferred by  law  to  impeach,  remove,  depose,  or  suspend 
any  public  officer  or  otheif  person  holding  any  trust,  ap- 
pointment, or  other  special  authority  conferred  by  law» 
does  not  affect  such  forfeiture  or  power,  or  any  proceed- 
ing  authorized  by  law  to  carry  into  effect  such  impeach- 
ment, removal,  deposition,  or  suspension. 

''  11.  This  Gode  does  not  affect  any  power  conferred 
by  law  upon  any  court-martial,  or  other  military  author- 
ity or  officer,  to  impose  or  inflict  ptmishmelit  upon  offend- 
ers; nor  any  power  conferred  by  law  upon  any  publio 
body,  tribunal,  or  officer,  to  Impose  or  inflict  punishment 
for  a  contempt. 

12.  The  several  sections  of  this  Gode  whicli  declare 
certain  crimes  to  be  punishable  as  therein  mentioned,  de- 
volve a  duty  upon  the  court  authorized  to  pass  sentence, 
to  determine  and  impose  the  punishment  prescribed. 

13.  Whenever  in  this  Gode  the  punishment  for  a 
crime  is  left  undetermined  between  certain  limits,  the 
punishment  to  be  inflicted  in  a  particular  case  must  be 
determined  by  the  court  authorized  to  pass  sentence, 
within  such  limits  as  may  be  prescribed  by  this  Gode. 

14.  The  various  sections  of  this  Gode  which  declare 
that  evidence  obtained  upon  the  examination  of  a  person 
as  a  witness  cannot  be  received  against  him  in  any  crim- 
inal proceeding,  do  not  f<»bid  such  evidence  being  proved 
against  such  person  upon  any  proceedings  founded  upon 
a  oharge  of  perjury  committed  in  such  examination. 

15.  A  crime  or  public  offense  is  an  act  committed  or 
omitted  in  violation  of  a  law  forbidding  or  commanding 


§§  16-19  pBEtmiNABY  PBovisioinr;  SO^ 

it,  and  to  which  is  annexed,  upoa  oonviction,  either  of 
the  following  punishments: 

IHrgt.     Death.  ' 

Second,  Imprisonment. 

Third,    Fine. 

Fourth.  Bemoval  from  office;  or, 

FifUi,  Disqualification  to  hold  and  enjoy  any  office 
of  honor,  trust,  or  profit  in  this  State. 

Orime  defined— 76  DL  218.  It  includes  erery  offense  made  pvtn* 
Ishable  by  law— 24  How.  99.  See  Desty's  Crim.  Xaw,  $  1  a.  Punisb^ 
inent— see  id.  chap.  vUl»  §§  46-65. 

16.  Crimes  are  divided  into: 
First,    Felonies;  and. 

Second,  Misdemeanors.  ' 

Division  of  crimes  into  felonies  and  mlsdemeaaois— see  I>e8ty's 
Crim.  Law,  S  2  a. 

17.  A  felony  is  a  crime  which  is  punishable  with 

death,  or  by  imprisonment  in  the  State  prison.    Every 

other  crime  is  a  misdemeanor.    When  a  crime  punishable 

by  imprisonment  in  the  State  prison  is  also  punishable 

by  fine  or  imprlBonment  in  a  county  jail,  in  the  discr^tii^i 

of  the  court,  it  shall  be  deemed  a  misdemeanor  for  all 

purposes  after  a  judgment  imposing  a  punishment  othet 

than  imprisonment  in  the   State  prison.     [Approved 

March  7th,  1874.] 

Felony  defined-20  Cal.  117;  7  Blackf.  186;  8  id.  489;  S8  Ga.  200;  3 
Tex.  Ct.  App.  114. 

Discretion  of  conrt  as  to  punishment— 6  CaL  245;  56  Oa.  545;  58 
Id.  200.  Bat  the  discretion  given  in  some  cases  to  assess  a  lighter  pmi- 
ishment  does  not  reduce  the  grade  of  tho  oflFense— 7  Mo.  83;  id.  293;  19 
id.  224 ;  9  id.  730 ;  44  Cal.  96.  In  some  States  the  statute  directs  the  lory 
to  assess  the  punishment,  and  in  others  a  division  of  the  responsibility' 
is  provided  for.   See  Desty's  Crim.  Law,  S  46  b. 

,  18.  Except  in  cases  where  a  different  punishment  is 
prescribed  by  this  Code,  every  offense  declared  to  be  a 
felony  is  punishable. by  imprisonment  in  the  State  prison 
not  exceeding  five  years. 

19.  Except  in  cases  where  a  different  punishment  is 
prescribed  by  this  Code,  every  offense  declared  to  be  a 
misdemeanor  is  punishable  by  imprisonment  in  a  country 
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jail  not  exceeding  six  months,  or  by  a  fine  not  exceeding 
five  hundred  dollars,  or  by  both. 

Prnitshment  for  misdomeanor.  —  1  GalL  168;  t  BSgrw.  178.  See 
Deety's  Crim.  Law,  S  61  a. 

20.  In  every  crime  or  public  offense  there  must  exist 
a  union,  or  joint  operation  of  act  and  intent*  or  criminal 
negligence. 

There  mnst  be  a  joint  operation  of  act  and  Intent— 29  CaL  679t 
M  id.  183;  62  Ala.  893;  68  id.  390:  0  Ark.  42;  2  B.  Mon.  419;  1  Dev.  A  B. 
121;  38  Ga.  507;  76 lU.  218;  8  Ind.  290:  20  Johns.  427;  2  Mass.  1^;  SO  Pa. 
St.  10;  10  Vt.  353.  See  Desty's  Crim.  Law,  S  5  a.  See  pott,  notes 
under  S  22. 

21.  The  intent  or  intention  is  manifested  by  the  cir- 
cumstances connected  with  the  offense,  and  the  sound 
mind  and  discretion  of  the  accused.  All  persons  are  of 
sound  mind  who  are  neither  idiots  nor  lunatics,  nor  af- 
fected with  insanity. 

Intent  inferred  from  acts— 76  HL  218;  1  Colo.  486;  66  Ala.  425;  50  Vt. 
116.   See  Desty's  Crim.  Law,  6  6  a. 

Fresomption  from  acts.— The  law  presumes  that  the  natural*  neces- 
sary, and  eren  probable  consequences  were  intended  by  the  doer  of 
theaet»if  of  sound  mind.  See]>B86ylBCrim.Law,S6a. 

Beraonsibilitjr  for  crime  —  see  Duty's  Grim.  Law,  S  33  a.  Test 
of— id.  S  23  a.  Idiocy,  in  what  consists— id.  S  24  a.  Insanity— id.  S  25. 

Burden  of  proof.— The  burd«i  of  proof  of  insanity  is  on  him  who 
pleads  it-People  v.  Bell,  49  Cal.  488.   See  Desty's  dim.  Law,  S  29  a. 

22.  Ko  act  committed  by  a  person  while  in  a  state  of 
voluntary  intoxication  is  less  criminal  by  reason  of  his 
having  been  in  such  condition.  But,  whenever  the  actf 
ual  existence  of  any  particular  purpose,  motive,  or  intent 
is  a  necessary  element  to  constitute  any  particular  species 
or  degree  of  crime,  the  jury  may  take  into  consideration 
the  fact  that  the  accused  was  intoxicated  at  the  time,  in 
determining  the  purpose,  motive,  or  intent  with  which 
he  committed  the  act. 

Voluntary  intozioation  is  no  excuse  for  erIme-31  Cat  845;  27  Ut 
514 :  43  id.  8S2.   See  Desty's  Crim.  Law,  S  26  a. 

May  be  considered  by  jury,  as  to  degree  of  the  crime,  and  in  mitl> 
fation  of  the  offense— see  Desty's  Crim.  Law,  S  27  a. 

Available,  in  rebuttal  of  malice— see  Desty's  Crim.  Law,  S  37  b; 
or  to  disprove  criminal  intent— id.  S  27  c. 

luTolnBtary  intozioation,  may  excuse— see  Desty's  Crim.  Law, 
}  28  a.  So  of  insanity  produced  by  intoxication— id.  S  28  b. 

Burden  of  proof  is  on  him  who  pleads  it.— 49  Cal.  488.  See  Destyi 
Crim.  Law,  S  29  Ai 


J 
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23.  Notliing  in  this  Code  affects  any  of  the  proyisioiui 
of  the  following  statutes,  but  such  statuses  are  recpgnlzed 
«5  continning  in  force,  notwithstanding  the  provisions  of 
the  Codes*  except  so  far  as  they  have  been  repealed  or  af- 
fected by  subsequent  laws: 

First.  All  acts  incorporating  or  chartering  municipal 
corporations,  and  acts  amending  or  supplementing  sudi 
acts. 

Second.  All  acts  consolidating  cities  and  counties,  and 
acts  amending  or  supplementing  such  acts. 

Third,  All  acts  for  funding  the  State  debt,  or  any  part 
thereof,  and  for  issuing  State  bonds,  and  acts  amending 
or  supplementing  such  acts. 

Fourth.  All  acts  regulating  and  in  relation  to  rhodeos. 

F^fth.     All  acts  in  relation  to  judges  of  the  plains. 
.    Sixth*     All  acts  creating  or  regulating  boards  of  water 
commissioners  and  overseers  in  the  several  townships 
or  counties  of  the  State. 

Seventh.  All  acts  in  relation  to  a  branch  State  prison.. 

Eighth.  An  act  for  the  more  effectual  prevention  of 
eruelty  to  animals,  approved  March  thirtieth,  eighteen 
hundred  and  sixty-eight. 

Ninth.  An  act  for  the  suppression  of  Chinese  houses 
of  ill'^ame,  approved  March  thirty-first,  eighteen  hundred 
and  sixty«8iz. 

Tenth.  An  act  relating  to  the  Home  of  the  Inebriate 
of  San  Francisco,  and  to  prescribe  the  powers  Mid  duties 
of  the  board  of  managers  and  the  officers  thereof,  ap- 
proved April  first,  eighteen  hundred  and  seventy. 

Eteventh.  An  act  concerning  marks  and  brands  in  the 
county  of  Siskiyou,  approved  March  twentieth,  eighteen 
hundred  and  sixty-six. 

Twelfth.  An  act  to  prevent  the  destruction  of  fish  in 
the  waters  of  Bolinas  Bay,  in  Marin  County,  approved 
March  thirty-first,  eighteen  hundred  and  sixty-six. 

Thirteenth.  An  act  concerning  trout  in  Siskiyou  Coun- 
ty, approved  April  second,  eighteen  hundred  and  sizty-siz. 
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FmtrteeiUh,  An  act  to  prevent  the  destmotion  of  fish 
In  Kapa  Biyer  and  Sonoma  Creek,  approved  January 
twenty-ninth,  eighteen  hundred  and  sixty-eight. 

Fifteenth,  An  act  to  prevent  the  destruction  of  fish  and 
game  in,  upoo,  and  around,  the  waters  of  Lake  Merritt  or 
Peralta,  in  the  county  of  Alameda,  approved  March  eight- 
eenth, eighteen  hundred  and  seventy. 

Sixteenth.  An  act  to  regulate  salmon  fisheries  in  Eel 
Biver,  in  Humboldt  County,  approved  April  eighteenth, 
eighteen  hundred  aud  fifty-nine. 

Seventeenth*  An  act  for  the  better  protection  of  stock- 
raisers  in  the  counties  of  Fresno,  Tulare,  Monterey,  and 
Mariposa,  approved  March  twentieth,  eighteen  hundred' 
and  sixty-six. 

Eighteenth.  An  act  concerning  oysters,  approved  April 
twenty-eighth,  eighteen  hundred  and  fifty-one. 

Nineteenth.  An  act  concerning  oyster-beds,  approved 
April  second,  eighteen  hundred  and  sixty-six. 

TSoentieth.  An  act  concerning  gas  companies,  approved 
April  fourth,  eighteen  hundred  and  seventy. 

24w  This  act,  whenever  cited,  enumerated,  referred  to, 
or  amended,  may  be  designated  simply  as  Thb  PsNAit 
CoDB,  adding,  when  necessary,  the  number  of  the  section. 


PART   I. 


OF  CRIMES  AND  PUNISHMENTS. 

({S26-O0a) 
[SB] 
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TITLE  I. 

Of  PersoiM  liable  to  Pnniahment  for  Crime. 

S  as.  Who  are  capable  of  committing  Crimea. 
S  27.  Who  aie  Uabte  to  paxUahment. 

26.   All  persons  are  capable  of  oommittiiig  cxtmes  ex* 

cept  those  belonging  to  the  following  classes: 

1.  Children  under  the  age  of  f  onrteen,  in  the  absenoe  of 
clear  proof  that  at  the  time  of  committing  the  act  cbaige^ 
agiUnst  them,  they  knew  its  wrongfulness; 

2.  Idiots; 

3.  Lunatics  and  insane  persons; 

4.  Persons  who  committed  the  act  or  made  the  omSssion 
charged  under  an  ignorance  or  mistake  of  fact,  which  dis« 
proves  any  criminal  intent; 

5.  Persons  who  committed  the  act  charged  without  be- 
ing conscious  thereof; 

6.  Persons  who  committed  the  act  or  made  the  omisrion 
charged  through  misfortune  or  by  accident,  when  it  ap- 
pears that  there  was  no  evil  design,  intention,  or  culpable 
negligence; 

7.  Married  women  (except  for  felonies)  acting  under  the 
threats,  command,  or  coercion  of  their  husbands; 

8.  Persons  (unless  the  crime  be  punishable  witii  death) 
who  committed  the  act  or  made  the  omission  charged 
under  threats  or  menaces  sufficient  to  show  that  they  had 
reasonable  cause  to,  and  did  believe  their  lives  would  be 
endangered  if  they  refused.  [Approved  March  SOth,  in 
effect  July  1st,  1874.] 

StML  1.  Oonolnsive  presumption  of  incapacity  for  crime  of  In- 
fants imder  seTcn  years— 3  HUl,  479;  18  Bosh,  230;  14  Com.  B.  N.  S. 
4S5;  Flow.  19.  See  Desk's  Crlm.  Law,  S  21. 

Ralmttable  preramption  of  incapacity  of  children  between  seven 
and  fourteen— 31  Ala.  823;  10  Allen,  386;  A  Haist.  163:  9  Humph.  175;  7 
Jones,  (N.O.)  61;  2  Tenn.79;  41  yt.585:  13  Ized.184;  18  BoUi,  230;  1 
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Lead.  0. 0. 71 ;  4  Car.  4;  P.  236;  1  Cox  C.  C.  260.  Desty's  Crlm.  Law,  I 
22  a. 

Stibd.  2.  Idiocy,  in  what  oonaitts— 24  Ind.  231;  14  Mass.  207;  8 
■Jones, (N.  C.)  136;  2  Ya.  Cas.  133;  17  Ala. 434;  6  McLean,  121;  6  Parker 
<Gr.  B.  43;  Desty's  Crim.  Law,  S  24  a. 

JBubd,  8.  Lnnatica  and  insane  persona-^  CaL  543;  24  id.  230;  38 
id.  456;  7  Met.  fiOO;  1  Lead.  C.  C.  94 ;  31  Cal.  466.  See  Desty's  Crim.  Law, 
S25,^Mg. 

Subd,  4.  lenorance,  or  mistake  of  fact,  may  reliere  from  respooa- 
ibility  for  cnme— 2  McLean,  14;  2  Gush.  577;  9  W.  Ya.  559;  miless 
caused  by  carelessness  or  negligence— 1  Conn.  502;  2  Cosh.  577;  7 
Humph.  148:  24  Ind. 77;  id. 80;  2alcLean,  14;  7 Met. 500.  See Desty^ 
Crim.  Law,  s  35  a. 

.  tf  MM.  6.  Accident  or  miafortnne,  as  an  excuse  for  crlmo-<88  Maaa^ 
.541;  80  id.  593;  22  0a.479.   See  Desty's  Grim.  Law, «  30  a,  b. 

JBubd,  7,  Married  women  under  coercion,  not  responsible  fo 
erfane— 11  Gray,  437;  97  Mass.  593;  103  iiL  71;  1  Leach,  348;  1  Ca 
A  P.  116;  Dears.  &  B.  553;  2  Lew.  Cf.  C.  229.   See  Desty's  Grim.  Law, 
-Ma. 

^tiM.  8.  Direct  phyaioal  oompnlaion,  exempts  fkt>m  pmil8hment> 
2  Dall.  346:  4  Washfc.  C.  403;  8  Gar.  A  P.  616:  7  Wall.  214;  9  W.  Ya.  S5f 
But  threats  of  future  injury,  or  commands  nrom  any  other  tban  a  hu<  • 
band,  do  not  excose— 18  St.  Tri.  891 ;  5  Gar.  &  P.  133.   See  Desty 's  Crir  ^ « 
Law,  S  82  b. 

27.  The  following  persons  are  liable  to  punishment 
under  the  laws  of  this  State : 

1.  All  persons  who  commit,  in  whole  or  in  part,  any 
crime  within  this  State; 

2.  All  who  commit  larceny  or  robbery  out  of  this  State, 
land  bring  to,  or  are  found  with  the  property  stolen  in,  this 
State; 

3.  All  who,  being  out  of  this  State,  cause  or  aid,  adYise 
or  encourage,  another  person  to  commit  a  crime  within 
this  State,  and  are  afterwards  found  therein. 

Jnrisdiction— 9  Kev.  48;  2  Oreg.  115;  and  see  cases  cited  in  Deatyli 
Crim.  Law,  S  65  a. 
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32.  All  persons  who,  after  full  knowledge  that  a  fel- 
ony has  been  conunitted,  conceal  it  from  the  magistrate, 
or  harbor  and  protect  the  person  charged  with  or  convict- 
ed thereof,  are  accessories. 

Acoesaories  after  the  fact,  who  are->28  Gal.  404;  42  Oa.  S21;  1  Swan, 
S88;  39  Miss.  703.  What  sufficient  to  create  llabUttar— see  Destjr^Crim. 
Law,  s  44  a.  Legal  construction  of  liability— see  Id.  S  44  a. 

Oullty  of  a  anlwtantiTe  crime— 40  GaL  fiOO;  28  icL 404;  40  id.  129.  See 
Desty's  Grim.  Law,|  45  a. 

33.  Except  in  cases  where  a  different  ponishment  is 
prescribed,  an  accessory  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  two  years,  or  by  fine  not  exceeding  flye 
thousand  dollars. 
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TITLE  in. 

Of  OffonseB  against  the  Sovereignty  of  tbe  Stato^ 

'  S  S7.  Tteason,  itho  only  can  commit. 
1 38k  Ml4pcUion  of  treason. 

37.  Treason  against  this  State  consists  only  in  lerying 
-war  against  it,  adhering  to  its  enemies,  or  giviiig  them 
aid  and  comfort,  and  can  be  committed  only  by  persons 
owing  allegianoe  to  the  State.  The  punishment  of  trea* 
son  shall  be  death. 

T^ason  against  a  State  to  an  offense  at  commeo  law^S  Aicb.  Or. 
Pr.  693,  and  is  so  recognized  In  the  Constltntlon  of  the  United  Sta4»»* 
see  Const.  U.  S.  art.  iy,  S  2  (2). 

Citizens  of  a  State  owe  allegianoe  to  each  State— S  Cnmch,  82;  3 
Kent.  43.  Even  though  they  be  alien  reaident»—2  DalL  919;  5  Wheat. 
76.  See  DQsty'sGr2m.Law,S<i6a. 

'  Levring  war,  what  constitutes— 2  Burr.  Tr.  401;  2  DaU.  86;  Id.  346; 
1  id.  35;  4  Cranch,  75;  2  Wail.  Jr.  129;  11  Johns.  549.  See  DestjT'S  Crim. 
Law,S<i61>. 

Adhering  to  enemies.— What  It  emhracea  see  Desty^  Grhn.  Law, 
S66C. 

Pnnlshment'for  treason— see  Desty's  Grim.  Law,  S  68  a. 

38.  Misprision  of  treason  is  the  knowledge  and  con- 
cealment of  treason,  without  otherwise  assenting  to  or 
participating  in  the  crime.  It  is  pnnishable  by  imprison- 
ment in  the  State  prison  for  a  term  not  exceeding  five 
years. 

Mispfiaioa  of  tieason,  what  oonstitntes^-see  Destya  dim.  Law, 
S  (i6  A. 
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TITLE  IV. 

Of  Crimea  against  the  BleotiTe  nranchiae. 

f  41.  Ylolstion  of  electton  laws  hy  certain  offleen  a  felony. 

S  43.  Fnindolent  registration  a  felony. 

143.  fietnsal  to  be  sworn  orto  answer  board  of  Judges. 

$44.  Itefusal  to  obey  summons  of  board. 

S4ft.  Frandnlent  voting. 

S  4ft.  Attemptinff  to  Tote  without  being  qoallfled. 

S  47.  Procuring  illegal  voting. 

I  48.  Changing  ballots  or  altering  retoms  by  election  offloen. 

S  49.  Inspectors  unfolding  or  maridng  tickets. 

100.  Forging  or  altering  returns. 

f  51.  Adding  to  or  subtracting  from  votes  given. 

S  tt.  Persons  aiding  and  abetting. 

S  63.  Intimidating,  corrupting,  deceiving,  or  deficaodlng  eleeton. 

SM.  Furnistaing  money  for  elections. 

'  I  AS.   Offers  to  procure  offices  for  electors. 

S  Oft.  Communicating  such  offer. 

S  St.  Bribing  members  of  legislative  caacuses»  eto. 

S  08.  Preventing  public  meetings. 

S  6ft.  Disturbance  of  public  meetings. 

S  00.   Betting  on  elections. 

S  ftl.  Violation  of  election  laws  by  persons  not  officers. 

S  ts.  Tlohition  of  election  laws  as  to  tickets. 

CL  Eyery  person  charged  with  the  performance  of  any 
duty,  under  the  provision  of  any  law  of  this  State  relating 
to  elections,  who  willfully  neglects  or  refuses  to  perform 
it,  or  who,  in  his  official  capacity,  knowingly  and  fraudu- 
lently acts  in  contravention  or  violation  of  any  of  the 
provisions  of  such  laws,  is,  unless  a  different  punishment 
for  such  acts  or  omissions  is  prescribed  by  this  Code,  pun* 
ishable  by  line  not  exceeding  one  thousand  dollars,  or  by 
Imprisonment  in  the  State  prison  not  exceeding  five  years, 
or  by  both. 

Ofltoses  by  eleotion  officers-see  Desty's  Crlm.  Law,  S  70  J. 
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42.  Every  person  who  willfully  causes,  procures,  or 
allows  himself  to  be  registered  in  tbe  great  register  of  any 
oonnty,  knowing  himself  not  to  be  entitled  to  such  regis- 
tration, is  punishable  by  a  fine  not  exceeding  one  thou- 
sand dollars,  or  by  imprisonment  in  the  county  jail  or 
State  prison  not  exceeding  one  year,  or  by  both.  In  all 
cases  where,  on  the  trial  of  a  person  charged  with  any 
offense  under  the  provisions  of  this  section,  it  appears  in 
evidence  that  the  accused  stands  registered  in  the  great 
register  of  any  county,  without  being  qualified  for  such 
registration,  the  court  must  order  such  registration  to  be 
canceled. 

Frandtilent  registration  Is  a  misdemeanor— 8  Blstchf  .  48,  See  Rev. 
Stat.  U.  8.  s  5513. 

43.  Every  person  who,  after  being  required  by  the 
board  of  judges  at  any  election,  refuses  to  be  sworn,  or 
being  sworn,  refuses  to  answer  any  pertinent  question, 
propounded  by  such  board,  touching  the  right  of  another 
to  vote,  is  guilty  of  a  misdemeanor.  [Approved  March 
dOth,  in  effect  July  Ut,  1874.J 

44.  Every  person  summoned  to  appear  and  testify  be- 
fore any  board  of  registration,  who  willfully  disobeys 
snch  summons,  is  guilty  of  a  misdemeanor. 

46.  Every  person  not  entitled  to  vote,  who  fraudulently 
votes,  and  every  person  who  votes  more  than  once  at  any 
one  election,  or  knowingly  hands  in  two  or  more  tickets 
folded  together,  or  changes  any  ballot  after  the  same  has 
been  deposited  in  the  ballot-box,  or  adds,  or  attempts  to 
add,  any  ballot  to  those  illegally  polled  at  any  elec- 
tion, either  by  fraudulently  introducing  the  same  into 
the  ballot-box  before  or  after  the  ballots  therein  have 
been  counted;  or  adds  to,  or  mixes  with,  or  attempts  to 
add  to  or  mix  with,  the  ballots  lawfully  polled,  other  bal- 
lots, while  the  same  are  being  counted  or  canvassed,  or  at 
any  other  time,  with  intent  to  change  the  result  of  such 
election;  or.  carries,  away  or  destroys,,  or  attempts  to 
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carry  away  or  destroy,  a^y  ppU-lists,  or  ballots^  or  ballot- 
box,  for  the  purpose  of  breakiAg  up  or  inyalidatinf  sufih 
election,  or  willfully  detains,  mutilates  or  destroys  any 
election  returns,  or  in  any  manner  so  interferes  wi  h  tbe 
officers  holding  such  election  or  conducting  such  ca  <i^48s, 
or  with  the  voters  lawfully  exercising  their  rights  ok  vot- 
ing at  such  election,  as  to  furevent  such  election  or  GanvBss 
from  being  fairly  held  and  lawfully  conducted,  is  guilty 
of  a  felony. 

Bight  to  Tote,  not  dependent  on  citizenahlp-Hwe  Destjr^  Gr4na«LBw, 
S  70  c. 

.  Stato  bas  ezolmiTepower  to  regidate  the  right  of  raiEniffe— 4i  OaL 
43;  1  Hughes,  448;  11  Blatchf.  200;  M  Pa.  St.  112;  1  McAr.  16SL 

Illegal  voting— flee  Destj's  Crlm.  Law,  $  70  e. 

Vb&g  twice— Me  id.  S  70  f .  When  a  person  Is  so  dnmk  as  not  to 
be  able  to  form  an  intent,  he  cannot  be  conyicted— 29  GaL  67B.  The 
act  must  be  done  knowingly— id. 

46.  Every  person  not  entitled  to  vote,  who  fraudu- 
lently attempts  to  vote,  or  who,  being  entitled  to  vote,  at- 
tempts to  vote  more  than  once  at  any  election,  is  guilty  of 
a  misdemeanor. 

Attempts  to  defirand.— As  by  pers<«atlng  anoUier  who  has  Uved* 
but  is  at  the  time  dead— 14  Low.  Can.  Bep.  435;  Boss.  A  B.  324;  Bex  v. 
Cranp,  id.  827 ;  and  it  is  not  necessur  that  th,e  ndse  personation  should 
prove  successf  01—12  Week.  Bep.  310. 

47.  Every  person  who  procures,  aids,  assists,  counsels, 
or  advises  another  to  give  or  offer  his  vote  at  any  election, 
knowing  that  the  person  is  not  qualified  to  vote,  is  goUty 
of  a  misdemeanor. 

48.  Every  officer  or  clerk  of  election  who  aids  in  chang- 
ing or  destroying  any  poll-list,  or  in  placing  any  ballots 
in  the  ballot-box,  or  taking  any  therefrom,  or  adds,  or  at- 
tempts to  add,  any  ballots  to  those  legally  polled  at  such 
election,  either  by  fraudulently  introducing  the  same  into 
the  ballot-box  before  or  after  the  ballots  therein  have  beea 
counted,  or  adds  to  or  mixes  with,  or  attempts  to  add  to 
or  mix  with  the  ballots  xK>lled  any  other  ballots,  while 
the  same  are  being  counted  or  canvassed,  or  at  any  other 
time,  with  intent  to  change  the  result  of  such  eleotion, 
or  allows  another  to  do  so,  when  in  his  power  to  prevent 
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it,  or  carries  away  or  destroys,  or  kndwingly  allows  an- 
other to  carry  away  or  destroy  any  poll-list,  ballot-box,  or 
ballots  lawfully  polled,  Is  punishable  by  Imprisonment  in 
the  State  prison  for  not  less  than  two  nor  more  than  seven 
years. 

49.  Every  inspector,  jadge,  or  clerk  of  an  election, 
who,  previous  to  putting  the  ballot  of  an  elector  in  the 
ballot-box,  attempts  to  find  out  any  name  on  such  ballot, 
or  who  oi>ens  or  suffers  the  folded  ballot  of  any  elector 
which  has  been  handed  in  to  be  opened  or  examined  pre- 
vious to  putting  the  same  into  the  ballot-box,  or  who 
makes  or  places  any  mark  or  device  on  any  folded  ballot 
with  the  view  to  ascertain  the  name  of  any  person  for 
whom  the  elector  has  voted,  or  who,  without  the  consent 
of  the  elector,  discloses  the  name  of  any  person  which 
such  inspector,  judge,  or  clerk  has  fraudulently  or  ille- 
gally discovered  to  have  been  voted  for  by  such  elector,  is 
punishable  by  fine,  not  less  than  fifty  nor  more  than  five 
hundred  dollars. 

50.  Every  person  who  forges  or  counterfeits  returns  of 

an  election  purporting  to  have  been  held  at  a  precinct, 

town,  or  ward  where  no  election  was  in  fact  held,  or  willv 

fully  substitutes  forged  or  counterfeit  returns  of  election 

in  the  place  of  the  true  returns,  for  a  precinct,  town,  or 

ward  where  an  election  was  actually  held,  is  punishable 

by  Imprisonment  in  the  State  prison  for  a  term  not  less 

than  two  nor  more  than  ten  years. 

Oflrtifioate.--Maklng  a  false  certtflcate  of  tbe  resalt  of  an  election  la 
a  misdemeanor— 2  Dill.  219;  S.  C.  19  Am.  Law  Beg.  737. 

51.  Every  person  who  willfully  adds  to  or  subtracts 
from  the  votes  actually  oast  at  an  election,  in  any  returns, 
or  who  alters  such  returns,  is  punishable  by  imprison- 
ment in  the  State  prison  for  not  less  than  one  nor  more 
than  five  years. 

52.  Every  person  who  aids  or  abets  in  the  commission 
of  any  of  the  offenses  inentioned  in  thef  our  preceding  sofb- 
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tions,  is  punishable  by  imprisonment  in  the  county  jail 
for  the  period  of  six  nionths,  or  in  the  State  prison  not  ex- 
ceeding two  years.  [Approved  March  dOth,  in  effect  July 
1st,  1874.] 

53.  Every  person  who,  by  force,  threats,  menaces^ 
bribery,  or  any  corrupt  means,  either  directly  or  indirect- 
ly, attempts  to  Influence  any  elector  in  giving  his  vote,  or 
to  deter  him  from  giving  the  same,  or  attempts  by  any 
means  whatever  to  awe,  restrain,  hinder,  or. disturb  any 
elector  in  the  free  exercise  of  the  right  of  suffrage,  or  fur- 
nishes any  elector  wishing  to  vote,  who  cannot  read,  with 
a  ticket,  informing  or  giving  such  elector  to  understand 
that  it  contains  a  name  written  or  printed  thereon  differ- 
ent from  the  name  which  is  written  or  printed  thereon,  or 
defrauds  any  elector  at  any  such  election,  by  deceiving 
and  causing  such  elector  to  vote  for  a  different  person  for 
any  office  than  he  intended  or  desired  to  vote  for;  or  who, 
being  inspector,  judge,  or  clerk  of  any  election,  while  act- 
ing as  such,  induces,  or  attempts  to  induce,  any  elector, 
either  by  menace  or  reward,  or  promise  thereof,  to  vote 
differently  from  what  such  elector  intended  or  desired  to 
vote,  is  guilty  of  a  misdemeanor. 

Oormpting  electors— see  Desty's  Crim.  Law,  S  70  li. 
Demanding  electori— see  Desk's  Crim.  Law,  S  70  J. 

54.  Every  person  who,  with  Intent  to  promote  the  elec- 
tion of  himself  or  any  other  person,  either— 

1.  Furnishes  entertainment  at  his  expense  to  any  meet- 
ing of  electors  previous  to  or  during  an  election; 

2.  Fays  for,  procures,  or  engages  to  pay  for  any  such 
entertainment; 

8.  Furnishes  or  engages  to  pay  or  deliver  any  money  or 
property  for  the  purpose  of  procuring  the  attendance  of 
voters  at  the  polls,  or  for  the  purpose  of  compensating 
any  person  for  procuring  attendance  of  voters  at  the  polls, 
except  for  the  conveyance  of  voters  who  are  sick  or  in- 
firm; 

4.  Furnishes  or  engages  to  pay  or  deliver  any  money 
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or  property  for  any  purpose  intended  to  promote  the  elec- 
tion of  any  candidate,  except  for  the  expenses  of  holding 
and  conducting  public  meetings  for  the  discussion  of  pub- 
lic questions,  and  of  printing  and  circulating  ballots, 
handbills,  and  other  papers,  previous  to  such  election; 
•—is  guilty  of  a  misdemeanor. 

fief!re8hme]it8.—GiTinff  refreshments  to  voter,  to  inflneDce  his  vote 
—^2  Tyrw.  134;  or  funiiaamg  iiqaors— 17  Kan.  351. 

Famishing  money,  or  property,  to  Influence  Tote— see  Desty's 
CMm.  Law,  §  70  b. 

55.  Every  person  who,  being  a  candidate  at  any  elec- 
tion, offers  or  agrees  to  appoint  or  procure  the  appoint- 
ment of  any  particular  person  to  office,  as  an  inducement 
or  consideration  to  any  person  to  vote  for,  or  procure  or 
aid  in  procuring  the  election  of  such  candidate,  is  guilty 
of  a  misdemeanor. 

Giving  promises  of  roward  to  procnre  vote8>-6ee  Desty's  Grim. 
I<aw,  S70h. 

56.  Every  person,  not  being  a  candidate,  who  commu* 
ideates  any  offer,  made  in  violation  of  the  last  section,  to 
any  person,  with  intent  to  induce  him  to  vote  for,  or  to 
procure  or  aid  in  procuring  the  election  of  the  candidate 
making  the  offer,  is  guilty  of  a  misdemeanor. 

57.  Every  person  who  gives  or  offers  a  bribe  to  any 
officer  or  member  of  any  legislative  caucus,  political  con- 
vention, committee,  primary  election,  or  political  gather- 
ing of  any  kind,  held  for  the  purpose  of  nominating  can- 
didates for  offices  of  honor,  trust,  or  profit,  in  this  State, 
with  intent  to  influence  the  person  to  whom  such  bribe  is 
given  or  offered  to  be  more  favorable  to  one  candidate 
than  another,  and  every  person,  member  of  either  of  the 
bodies  in  this  section  mentioned,  who  receives  or  offers 
to  receive  any  such  bribe,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one,  nor  more  than  four- 
teen years. 

58.  Every  person  who,  by  threats,  intimidations,'  or 
unlawful  violence,  willfully  hinders  or  prevents  electors 
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from  assembling  in  public  meeting  for  the  consideration 
of  public  questions,  is  guilty  of  a  misdemeanor. 
Threats  and  intiinidatio&— see  Desty's  Crlm.  Law,  8  71 L 

59.  Every  person  who  willfully  disturbs  or  breaks  up 
any  public  meeting  of  electors  or  others,  lawfully  being 
held  for  the  purpose  of  considering  public  questions^  is 
guilty  of  a  misdemeanor. 

Distnrbing  electors— see  Desty's  Crlm.  Law,  S  71 L 

60.  Every  person  who  makes,  offers,  or  accepts  any 
bet  or  wager  upon  the  result  of  any  election,  or  upon  the 
success  or  failure  of  any  person  or  candidate,  or  upon  the 
number  of  votes  to  be  cast,  either  in  the  aggregate  or  for 
any  particular  candidate,  or  upon  the  vote  to  be  cast  by 
any  person,  is  guilty  of  a  misdemeanor. 

Betting  on  elections.— On  the  resnlt  of  an  election,  is  indiettdile— 
2  Iiid.  4M:  11  Ala.  543;  4  B.  Hon.  1;  1  Ohio  Bt^  139;  2  Humph.  3Q1; 
6  id.  661;  9  Dana,  31;  1  Meigs,  199;  but  not  after  the  election  is  over 
—4  Sneed,  437 ;  2  Ala.  840 ;  or  betting  on  an  election  out  of  the  State— 4 
III.  539.  Betsonseveraldifferentrcsultsareouebet— 5Sneed,  652.  A 
sale  of  property  may  be  a  bet— 2  Ind.  499: 16  B.  Hon.  825.  Or  the  offer 
Of  a  present  on  result  of  the  election  is  a  bet— 13  flmedes  A  M.  456. 

61.  Every  person  who  willfully  violates  any  of  the 
provisions  of  the  laws  of  this  State  relating  to  elections  is, 
unless  a  different  punishment  for  such  violation  is  pr^ 
scribed  by  this  Code,  punishable  by  fine  not  exceeding 
one  thousand  dollars,  or  by  imprisonment  in  the  State 
prison  not  exceeding  five  years,  or  by  both 

62.  Every  person  who  prints  any  ticket  not  in  conform- 
ity with  section  one  thousand  one  hundred  and  ninety-one 
of  the  Political  Code,  or  who  circulates  or  gives  to  another 
any  ticket,  knowing  at  the  time  that  such  ticket  does  not 
conform  to  the  provisions  of  section  one  thousand  one 
hundred  and  ninety-one  of  the  Political  Code,  is  guilty  of 
a  misdemeanor.    [Approved  March  23rd,  1874il 
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TITLE  V. 

Of  dimes  by  aud  against  the  UseoutlTe  Power. 

of  tbe  State. 

f  6S.  Acting  In  a  public  capacity  without  having  qnalifled. 

S66.  Acts  of  <^oende/<icto  not  affected. 

(97.  OlTlngoroiEaingtNribestoexecatlvooflloexs. 

S  08.  Asking  or  receiving  bribes. 

S  69.  Resisting  of&cers. 

S  70.  Extortion. 

S  71.  Officers  Illegally  Interested  In  contracts. 

S  72.  Presenting  firandolent  bins  or  claims  for  allowance  or  payment. 

S  7S.  Baying  appointments  to  office. 

S  74.  Taking  rewards  for  deputation. 

S75.  Exercising  functions  of  office  wrongfully. 

S  76.  Eefosal  to  surrender  books,  etc.,  to  successor. 

5  77.  Sections  to  apply  to  administrative  and  ministerial  officexto. 

65.  Every  peison  who  esercises  any  functioo  of  a  pub- 
lic office  without  taking  the  oath  of  office,  or  without  giv- 
ing the  required  bond,  is  guilty  of  a  misdemeanor.  [Ap^ 
proved  March  30th»  in  effect  July  1st,  1874.] 

66.  The  last  section  shall  not  be  construed  to  affect  the 
validity  of  acts  done  by  a  person  exercising  the  functions 
of  a  public  office  in  fact,  where  other  persons  than  himself 
are  interested  in  maintaining  the  validity  of  such  acts. 

67.  Every  person  who  gives  or  offers  any  bribe  to  any 

executive  of&cer  of  this  State,  with  intent  to  influence  him 

in  respect  to  any  act,  decision,  vote,  opinion,  or  other  pro* 

oeeding  as  such  officer,  is  punishable  by  imprisonment  in 

the  State  prison  not  less  than  one  nor  more  than  fourteen 

years,  and  is  disqualified  from  holding  any  office  In  this 

State. 

EzeontlTe  offioenk—It  is  indictable  to  be  concerned  in  bribing,  or 
attempting  to  brihe,  a  cabinet  mluister— 4  Bnrr.  2494;  a  commissioner 
of  the  revenue— 2  Dall.  384:  Whart.  St.  Tri.  139;  a  sheriff— 14  Ala.  603: 

6  Tex.  Ct.  App.  665;  I  Ya.  Gas.  138. 

Pxir.  CODS-S. 
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The  ofibr  of  a  bribe  Is  sufflclent,  without  tender  or  prodactlon  of 
the  money— 6  Pac.  Coast  L.  J.  1021 ;  33  N.  J.  L.  102.  See  Desty's  Crlm. 
Law,  S  71  b. 

68.  Every  executive  officer,  or  person  elected  or  ap« 
pointed  to  an  executive  office,  who  asks,  receives,  or 
agrees  to  receive,  anyVribe,  upon  any  agpreement  or  un- 
derstanding; that  his  vote,  opinion,  or  action  upon  any 
matter  then  pending,  or  which  may  be  brought  before  him 
in  his  official  capacity,  shall  be  influenced  thereby,  is  pun- 
ishable by  imprisonment  in  the  State  prison  not  less  than 
one  nor  more  than  fourteen  years;  and,  in  addition  there- 
to, forfeits  his  office,  and  is  forever  disqualified  from  hold- 
ing any  office  in  this  State. 

Accepting  bribes.— An  offer  by  an  officer,  to  reeeive  a  bribe,  is  in. 
dlctable— 65111. 58.   See  Desty's  Crlm.  Law,  S  71  c. 

69.  Every  person  who  attempts,  by  means  of  any 
threat  or  violence,  to  deter  or  prevent  an  executive 
officer  from  performing  any  duty  imposed  upon  such 
officer  by  law,  or  who  knowingly  resists,  by  the  use  of 
force  or  violence,  such  officer,  in  the  performance  of  his 
duty,  is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  and  imprisonment  in  the  county  jail  not  exceed- 
ing five  years. 

Oflbnse,  constmed.— The  offense  consists  in  any  act  which  Is  de- 
signed to,  and  actual^  does,  prevent  or  hinder  the  officer  in  tbe  per- 
formance of  his  duty-17  III.  373;  40  Iowa,  169;  103  Mass.  443;  123  Id. 
430;  2  Parker  Gr.  B.  IS:  3  Vt.  110:  52  N.  H.  500;  2  Strob.  73;  108  Mass. 
426:  39  Conn.  244;  15  Mo.  486;  12  Ala.  199.  See  Desty's  Crlm.  Law, 
S76a. 

70.  Every  executive  or  ministerial  officer  who  know- ' 
ingly  asks  or  receives  any  emolument,  gratuity,  or  reward, 
or  any  promise  thereof,  excepting  such  as  may  be  author- ' 
ized  by  law,  for  doing  any  official  act,  is  guilty  of  a  mis- 
demeanor. [Approved  March  30th,  in  effect  July  1st,  1874.]  ' 

Extortion  at  common  law  Is  the  taking,  by  color  of  office,  money 
or  otUcr  thing  of  value  that  is  not  due-Hi  Cowen.tiOl:  3  Bush,89.  Be* 
fore  it  is  due—l  Pick.  270:  88  N.  J.  L.  142;  2  Sneed,  160;  1  Terg.  261;  0  ■ 
Coweu,661;  I  Mont  323;  55  Ala.  125:  1  Lea.  (Tenn.)  271;  5  Sneed,  69:  I 
Sawy.  473.  Or  more  than  it  due^l  Veates,  71.  It  is  enough  if  any  valu- 
able thing  is  recieived --5  Blackf.  460.   See  Desty's  CrinLlAW,  Sm  a. 

A  public  officer  only  can  be  convicted  of  this  offense— M  Oa.  385. 
See  Desty's  Crlm.  Law,-S  M  b. 
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71.  Every  officer  or  person  prohibited  by  the  laws*  of 
this  State  from  making  or  being  interested  in  contracts, 
or  from  becomins:  a  vendor  or  purchaser  at  sales,  or  from 
purchasing  scrip,  or  other  evidences  of  indebtedness,  who 
violates  any  of  the  provisions  of  such  laws,  is  punishable 
by  a  fine  Of  not  more  than  one  thousand  dollars,  or  by 
imprisonment  in  the  State  prison  not  more  than  five 
years,  and  is  forever  disqualified  from  holding  any  office 
in  this  State. 

72.  Every  person  who,  with  intent  to  defraud,  presents 
for  allowance  or  for  payment  to  any  State  board  or  offi- 
cer, or  to  any  county,  town,  city,  ward,  or  village  board 
or  officer,  authorized  to  allow  or  pay  the  same  if  genuine, 
any  false  or  fraudulent  claim,  bill,  account,  voucher,  or 
writing,  is  guilty  of  felony. 

73.  Every  person  who  gives  or  offers  any  gratuity  or 
reward,  in  consideration  that  he  or  any  other  person  shall 
be  appointed  to  any  public  office,  or  shall  be  permitted  to 
exercise  or  dischaxge  the  duties  thereof,  is  guilty  of  a 
misdemeanor. 

Buying  appointments  to  office— 4  Serg.  A  B.  338;  36  Wis.  213;  8 
Cent.  L.  J.  4.%;  5  Hm,27:  32  Vt  526 ;  2  Va.  Cas.  460:  2  Gamp.  229;  11 
MoO.  987;  aBurr.  1835;  4  id.  2494.   See  |>e8ty's  Grim.  Law,  S  70  h. 

74.  Every  public  officer  who,  for  any  gratuity  or  re- 
ward, appoints  another  person  to  a  public  office,  or  per« 
mits  another  person  to  exercise  or  discharge  any  of  the 
duties  of  his  office,  is  punishable  by  a  fine  not  exceeding 
five  thousand  dollars,  and,  in  addition  thereto,  forfeits 
hjs  office,  and  is  forever  disqualified  from  holding  any 
office  in  this  State. 

75.  Every  person  who  willfully  and  knowingly  in- 
trudes himself  into  any  public  office  to  which  he  has  not 
been  elected  or  appointed,  and  every  person  who,  having 
been  an  executive  officer,  willfully  exercises  any  of  the 
functions  of  his  office  after  his  term  has  expired,  and  a 
successor  has  been  elected  or  appointed  and  has  qualified, 
is  guilty  of  a  misdemeanor. 
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76ii  Every  officer  whose  office  is  abolished  by  law*  or 
who,  after  the  expiration  of  the  time  for  which  ho  may  be 
appointed  or  elected,  or  after  he  has  resigned  or  been 
legally  removed  from  office,  willfully  and  unlawfully 
withholds  or  detains  from  his  successor,  or  other  person 
entitled  tiiereto,  the  records,  papen,  documents,  or  other 
writing  appertaining  or  belonging  to  his  office,  or  muti- 
lates, destroys,  or  takes  piway  the  same,  is  punishable  by 
imprisonment  in  the  State  prison  not  less  than  one  nor 
more  than  ten  yeazs« 

77.  The  various  provisions  of  this  chapter  apply  to 
administrative  and  ministerial  officers,  in  the  same  man- 
ner as  if  they  were  mentioned  therein. 
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TITLE  VI. 
or  Gkiittes  agatnat  tbe  ^gialatlve  ^war. 

S  8L  Freyenting  the  meeting  of  the  Legislature. 

S  83.  Dlstorbhig  the  Legislatnre  while  in  session. 

f».  Altering  dnft  of  blU  or  resoluUeu. 

S  84.  Altering  enrolled  copy  of  bill  or  resolution. 

S  85.  OlTlng  or  offering  bribes  to  members  of  the  Legttltttire. 

188.  BeceiTing  bribes  by  members  of  the  LeglshLtiire^ 

'    S87.  Wltaesscerefosiag-taadtead*  etc.,  before  tbe  IfSgUtotaraw 

S  88.  Bribes  by  members  of  theXeglsuitare. 

S  89.  Lobbying. 

'  81  •  Every  person  who  willfully » and  by  force  or  fkttud, 
prevents  the  L^slatore  of  this  State,  or  eitiier  of  the 
houses  composite  it,  or  any  of  the  members  tbereof, 
from  meeting.or  oi^nizlng,  is  guilty  of  felony. 

82.  Every  person  who  willfully  disturbs  the  Legisla- 
ture of  this  State,  or  either  of  tbe  houses  composing  it, 
while  in  session,  or  who  commits  any  disorderly  conduct 
in  the  immediate  view  and  presence  of  either  house, 
tending  to  intemipt  its  proceedings  or  imi>air  the  respect 
dne  to  its  authority,  is  guilty  of  a  misdemeanar.  , 

Legisbitive  bpdie*  Imt^BhereDt  power  to  piraish  for  contempt  of' 
their  rules  and  orders-6  Wheat  204:  7  id.  38;  I  McAr.  453:  1  Wood.  A 
H.  440{9  Johns.  9i»j  6  id.  311;  4:Pa.  L.  J.  230}  14  Gray,  226;  87  N.  H.  4W. 
See  1  Kent,  296;  Cu8h.^I«.  4b  P.  of  Legis.  Assam.  633.  606^  625,  655; 
Desty's  Crtm.  Law,  S'78  a.  And  any  insult,  contumely,  threat,  or  vio« 
lenoe,  or  imputation  of  taribenr.  or  corruption,  is  an  act  of  contempt— 
6  Wheat.  204;  I  WUs,  299:  8  id.  188.  But  tUe  power  of  the  Legishiture 
omnot  extend  beyend  the  sesslon^^  Wheat.  »M:  18  Md.  648. 

83.  Every  peinon  who  fraodulently  alters  the  draft  of 
any  bill  or  resolution  which  has  been  presented  to  either 
6t  the  houses  composing  the  Lej^lature,  to  be  passed  or 
adopted,  with  intent  to  procure  it  to  be  passed  or  adopted 
by  either  house,  or  certified  by  the  {Residing  officer  of- 
c^her  house,  in  language  different  from  that  intended  by 
8«ch  hofose.  is  gull^  of  felony* 
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M.  Every  person  who  f randalently  alters  the  enrolled 
oopy  of  any  bill  or  resolution  which  has  been  passed  or 
adopted  by  the  Legislature  of  this  State,  with  intent  to 
jirooure  it  to  be  approved  by  the  governor,  or  certified  by 
the  secretary  of  staie,  or  printed  or  published  by  the 
printer  of  the  statutes,  in  language  different  from  that  in 
which  it  was  passed  or  adopted  by  the  Legislature,  is 
guilty  of  felony. 

85.  Every  person  who  gives  or  offers  to  give  a  bribe  to 
any  member  of  the  Legislature,  or  to  another  person  for 
himj  or  attempts  by  menace,  deceit,  suppression  of  truth, 
or  any  corrupt  means,  to  influence  a  member  in  giving  or 
withholding  his  vote,  or  in  not  attending  the  house  or  any 
committee  of  which  he  is  a  member,  is  punishable  by  im* 
porisonment  in  the  State  prison  not  less  than  one  nor  more 
than  ten  years. 

,  Qiring  bribo  to  leglslatlTe  offlcen— TVbsrt.  Free.  1013. 

Offer  of  bribe.— It  Is  as  .much  a  Grime  to  offer  a  bribe  as  to.talM 
one— ^  N.  J.  L.  102;  6  Pac.  C.  L.  J.  1021.  Tbe  offense  U  eomplete  trhea 
the  offer  Is  made,  although  In  a  matter  not  in  the  power  of  the  of- 
flcer-33  N.J.  Ii.  102.  The  attempt  is  sufficient,  even  though  the  offense 
benotconsummated~65IlL68;  36  Tex.  2iM.  See  H  Ala.  603;  4  Bu^r•^ 
2494;  2  Gamp.  229;  2  Ld.  Raym.  1377.  And  without  tender  or  produo- 
tton  of  the  money  offered— 6  Pac.  C.  L.  J.  1021;  1  Va.  Gas.  iw.  See 
Desty'sOrim.  LawrS  71  b. 

86.  Every  member  of  either  of  the  houses  composing 
|;he  Legislature  of  this  State  who  asks,  receives,  or  agrees* 
to  receive  any  bribe,  upon  any  understanding  that  his 
official  vote,  opinion,  judgment,  or  action  shall  be  in- 
fluenced thereby,  or  shall  be  given  in  any  particular 
manner,  or  upon  any  particular  side  of  any  question 
or  matter  upon  which  he  may  be  required  to  act  in  his 
official  capacity,  or  gives,  or  offers,  or  promises  to  give 
any  official  vote  in  consideration  that  another  member  of., 
the  Legislature  shall  give  any  such  vote,  either  upon  tlie^ 
same  or  another  question,  is  punishable  by  imprisonment, 
in. the  State  prison  not  less  than  one  nor  more  than  four- 
teen years,  and  upon  conviction,  thereof  shall,  in  addition 
to  said  punishment,  forfeit  his  office,  be  disfranchised,. 
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and  f orerer  diaqiiaUfled  from  boldiog  any  office  or  public 

trust,    pn  effect  April  6th,  1880.] 

B^oeirlng  talba^— An  offer  by  an  ofllcer  to  reoelTO  a  bribe  Is  Indict- 
able-MnTfe.  8eeI>etty'8Crun.Law,l71e. 

Oootmoti  for  contingent  oompenastlon  for  obtirfnSng  legl8lAtlon>  or 
for  use  of  personal,  or  any  secret  or  sinister  Influence  on  legislators,  or 
for  serrloes  of  log-rolling,  are  void,  and  the  parties  thereto  are  indict- 
able for  misdemeanor— 16  How.  314;  87  CaL  l68;  g  Dana,M6;  27  Mich. 
2n:  M]Ce.2M:  l5]Ca8S.472: 1  Aiken,  264;  6  Watte  *  8. lU;  7  Watte, 
US;  UN.T.20;  18 Fide 470;  8  Ala.  719;  2  Ya. Gas. 480. 

87.  Syery  person  who,  being  snmmoned  to  attend  as 
witness  before  either  house  of  the  Legislatore  or  any 
committee  thereof,  refuses  or  neglects,  without  lawful 
excuse,  to  attend  pursuant  to  such  summons;  and  every 
person  who,  being  present  before  eitber  house  of  the  Leg- 
islature or  any  committee  thereof,  wiUfully  refuses  to  be 
sworn,  or  to  answer  any  material  and  proper  question,  or 
to  produce,  upon  reasonable  notice,  any  material  and^ 
proper  books,  papers,  or  documents  in  his  possession  or 
under  his  control,  is  guilty  of  a  misdemeanor. 

.  88.  Bvery  member  of  the  Legislature  convicted  of  any 
crime  defined  in  this  chapter,  in  addition  to  the  punish- 
ment prescribed,  forfeits  his  office,  and  is  forever  disqual- 
ified from  holding  any  office  in  this  State. 

89.  Every  person  who  obtains,  or  seeks  to  obtain 
money  or  other  thing  of  value  from  another  person,  upon 
a  pretense,  claim,  or  representation  that  he  can  or  will 
improperly  influence  in  any  manner  the  action  of  any 
member  of  a  legislative  body  in  regard  to  any  vote  or 
legislative  matter,  is  guilty  of  a  felony.  Upon  the  trial  no 
person  otherwise  competent  as  a  witness  shall  be  excused 
from  testifying  as  such  concerning  the  offense  charged,  on 
the  grounds  that  such  testimony  may  criminate  himself, 
or  subject  him  to  public  infamy,  but  such  testimony  shall 
not  afterward  be  used  against  him  in  any  judicial  pro* 
ceeding,  except  for  perjury  in  giving  such  testimony.  (.In 
effect  AprU  6th,  1880.] 
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ITTLE  Vn. 

Of  CffUMA  agddiwt  Public  JofltieAi 

Chap.     I.    Bbibebt  and  Cobbuption. 
n.    Besoub. 
m.    Escapes  and  aiding  thbbein. 

IV.     FOBOINQ,  StSAIilNO,  MUTILATINO^  AND  FAL9I> 
FTINa  JtTDlOIAL  AND  TVWLIO  BSOOBDS  ANH 

Documents. 

Y.     PEBJtTBT  AND  SUBOfiNATION  OF  PBBJtTBY. 

Vi.    Fauhfting  Evidenob. 
YHi    Otbkb  Ovvbnibs  aoainst  Pobuo  Jnsncob 
vni.   OoxsnBAOT. 
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93.  Every  jndioial  officer,  juror,  referee,  arbitrator,  or 
umpire,  and  every  person  authorized  by  law  to  hear  or 
determine  any  question  or  controversy,  who  asks,  re- 
ceives, or  agrees  to  receive,  any  bribe,  upon  any  agree- 
ment or  understanding  that  his  vote,  opinion,  or  decision 
upon  any  matter  or  question  which  is  or:  may  be  brought 
before  him. for  decision,  shall  be  influenced  thereby,  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  one  nor  more  than  ten  years. 

Accepting  bribo.— It  Is  bribery  to  seek  an  ondue  reward  to  Influence 
behavior  in  office— 4  BL  Com.  139;  and  an  offer  to  receive  a  bribe  is  in- 
dictable—65  IIL  88.  To  make  a  case  of  bribery  actual  valne-M  Ind.  661 ; 
6.C.2Am.Cr.B.2a. 

94.  Every  judicial  officer  who  asks  or  receives  any 
emolnment,  gratuity,  or  reward,  or  any  promise  thereof, 
except  such  as  may  be  authorized  by  law,  for  doing  any 
official  act,  is  guilty  of  a  misdemeanor. 

Extortion.— No  fees  can  be  exacted  but  those  provided  by  law,  sanc- 
tioned by  tbe  court,  or  permitted  by  ancient  usage :  and  wbere  no  re- 
muneration is  provldea,  the  officer  must  perform  tbe  duties  without 
lt-3  SawT.  478:  1  Serg.  is  B.  601;  1  Up.  Can.  Q.  B.  292;  16  id.  183.  8e6 
Desty's  Grim.  Xiaw,  S  m  a,  b.  It  is  an  indictable  offense.   See  id.  85  a. 

95.  Bvery  person  who  corruptly  attempts  to  influence 
a  juror,  or  any  person  summoned  or  drawn  as  a  juror,  or 
chosen  as  an  arbitrator,  or  umpire,  or  appointed  a  referee^ 
in  respect  to  his  verdict  in,  or  decision  of  any  cause  or 
proceeding,  pending  or  about  to  be  brought  before  him, 
either— 

1.  By  means  of  any  communication,  oral  or  written, 
had  with  him  except  in  the  regular  course  of  proceedings ; 

2.  By  means  of  any  book,  paper,  or  instrument  exhib- 
ited, otherwise  than  in  the  regular  course  of  proceedings; 

3.  By  means  of  any  threat,  intimidation,  persuasion,  or 
entreaty;  or, 

4.  By  means  of  any  promise,  or  assunmoe  of  any 
pecuniary  or  otbw  advantage; 

—is  punishable  by  fine  not  exceeding  five  thousand 
dollars,  or  by  imprisonment  in  the  State  prison  not  exceed- 
ing five  yeaxH.  [Approved  March  80th,  in  effect  July  Ist* 
1874.  ' 
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.  BmUriwtry  Is  an' attempt  to  conaptly  lofliMAce  a  Jury  or  ]ii»»r--St 
Bfsh.  C.  L.  ^th  ed.  1384;  2  Wliart.  C.  L.  8th  ed.  §  1888.  ft  lA  not  a  crimo 
at  common  law— 2  Mer.  968.  A  witneu  lias  no  riglit  to  deUver  »  papef 
to  a  Jury,  wlthovt  directions  of  the  coart-5  Ck>wen,  M3.    . 

96.  Every  juror,  or  person  draTfn  or  summoned  as  $k. 
jurotr,  or  chosen  arbitrator  or  umpire;,  or  appointed  ref- 
eree, who  either— 

.  1.  Makes  any  promise  or  agreement  ^  give  a  verdict 
or  decision  for  or  against  any  party ;  or, 

2.  Willfully  and  corruptly  permits  any  oommunication, 
%o  be  made  to  him,  or  receives  any  book,  paper,  instru- 
ment or  information  relating  to  any  cause  pr  matter  pend- 
Uig  before  him,  except  according  to  the  regular  course  of 
proceedings; 

—is  punishable  by  fine  not  exceedini^five  thousand  dol- 
lars, or  by  imprisonment  in  the  State  prison  not  exceed- 
ing five  years.  [Approved  March  30th,  in  effect  Juljt  loit,. 
1874.] 

97.  Every  justice  of  the  peace  or  constable  of  the  same 
township  who  purchases  or  is  interested  in  the  purchase 
of  any  judgment  or  part  thereof  on  the  docket  of,  or  on 
any  docket  in  i)ossession  of,  such  justice,  is  guilty  of  a 
misdemeanor. 

96.  Every  officer  convicted  of  any  crime  defined  in 
this  chapter,  in  addition  to  the  punishment  prescribed, 
forfeits  his  office,  and  is  forever  disqualified  from  holding 
any  office  in  this  State. 

99.  The  superintendent  of  state  printing  shall  not, 
during  his  continuance  in  office,  have  any  interest,  direct 
ly  or  indirectly,  in  any  printing  of  any  kind,  or  in  any 
binding,  engraving,  or  lithographing,  or  in  a  contract  for 
furnishing  paper  or  other  printing-stock  or  material  con- 
nected with  the  State  printing;  and  any  violation  of  these 
provisions  shall  subject  him,  on  conviction  before  a  court 
of  competent  jurisdiction,  to  imprisonment  in  the  State 
prison  for  a  term  of  not  less  than  two  years  nor  more 
than  five  years,  and  a  fine  of  not  less  than  one  thousand 
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AollaxB  nor  more  than  three  thousand  dollars,  or  by  both 
9ach  fine  and  imprisonment.    [In  effect  April  1st,  187S.] 

100.  If  the  said  superintendent  of  state  printing  shall 
eormptly  collude  with  any  person  or  persons  furnishing 
paper  or  materials,  or  bidding  therefor,  or  Trith  any  other 
person  or  persons,  or  have  any  secret  understanding  with 
him  or  them^  by  himself  or  through  others,  to  defraud  the 
State,  or  by  which  the  State  shall  be  defrauded  or  made 
to  sustain  a  loss,  contrary  to  the  true  intent  and  meaning 
of  this  act,  he' shall,  upon  conviction  thereof,  in  any  court 
of  competent  jurisdiction,  forfeit  his  office,  and  be  subject 
to  imprisonment  in  the  State  prison  for  a  term  of  not  less 
than  two  years,  and  to  a  fine  of  not  less  than  one  thou* 
sand  dollars  nor  more  than  three  thousand  dollars,  or 
b6th  such  fine  and  imprisonment,    pn  effect  April  3rd, 


01  ttXSCUES.  §§  101^ 


CHAPTER  XL 

BXBClTXft. 

S  101.  BeflGoing  prlMmers. 

S  102.  Betafciiig  goods  firomeiuftodf  of  offieer. 

101.  Every  person  who  reecues  or  attempts  to  rescue, 
or  aids  another  person  in  rescains  or  attempting  to  rescue, 
any  prisoner  from  any  prison,  or  from  any  officer  or  per- 
son having  him  in  lawful  custody,  is  punishable  as  fol- 
lows: 

1.  If  such  prisoner  was  in  custody  upon  a  conviction  of 
felony  punishable  with  death:  by  imprisonment  in  the 
State  prison  not  less  than  one  nor  more  than  fourteen 
years. 

2.  If  such  prisoner  was  in  custody  npon  a  conviction  of 
any  other  felony:  by  imprisonment  in  the  State  prison 
not  less  than  six  months,  nor  more  than  Ave  years. 

3.  If  such  prisoner  was  in  custody  upon  a  charge  of  fel- 
<my:  by  a  fine  not  exceeding  one  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  two  years. 

4.  If  such  prisoner  was  in  custody  otherwise  than  upon 
-'a  charge  or  conviction  of  felony:  by  fine  not  exceeding 

five  hundred  dollars,  and  imprisonment  in  the  county  jail 
not  exceeding  six  months. 


'rem  accident,  or  to  Avert  threatened  dangers-see  1  Buss.  Cr.Oth  ed. 


MM.   Tlie  imprfflonilient  most  be  prima  facie  lustiflable— 1  Dutch.  209; 
See  7  Conn.  783.   There  mutt  be  knowMdge  by  the  rescuer  that  the 

aiBoner  was  nnder  arrest— M  Kd.  190.  If  lusuccessful,  it  may  be  in- 
oted  as  an  attempt— 10  He.  lOO. 

102.  Every  pefson  who  willfully  injures  or  destroys, 
or  takes  or  attempts  to  take,  or  assists  any  person  in  tak- 
ing or  attempting  to  take,  from  the  custody  of  any  officer 
or  person,  any  personal  property  which  such  officer  or 
person  has  in  ohaige  under  any  process  of  law,  is  guilty 
of  a  misdemeanor. 
OoDa.-«. 


§§  105-8        ESCAPES,  AND  AIDINQ  THEBBHT. 


CHAPTER  ni. 

ESCAPES,   AKD  AXDQfQ  THEBEZlf* 

S  109.  Escapes  from  State  prison* 

S  106.  Attempt  to  escape  from  State  prlBOD. 

S  107.  Escapes  from  other  tbaa  State  prison. 

S  108.  Officers  suffering  convicts  to  escape. 

S  109.  Assisting  prisoner  to  escape. 

S  110.  Carrying  into  prison  things  Qseful  to  aid  In  an  eseq^. 

S  111.  Expense  of  trial  for  escape. 

105.  Every  prisoner  confined  in  the  State  prison  for  a 
term  less  than  for  life,  who  escapes  therefrom,  is  punish- 
able by  imprisonment  in  the  State  prison  for  a  term  equal 
in  leng;th  to  the  term  he  was  serving  at  the  time  of  such 
escape;  said  second  term  of  imprisonment  to  commence 
from  the  time  he  would  otherwise  have  been  discharged 
from  said  prison.    [In  effect  April  16th,  1880.] 

106.  Every  prisoner  confined  in  the  State  prison  for  a 
term  less  than  for  life,  who  attempts  to  escape  from  such 
prison,  is  guilty  of  a  felony,  and,  on  conviction  thereof, 
the  term  of  imprisonment  therefor  shall  commence  from 
the  time  such  convict  would  otherwise  have  been  dis- 
charged from  said  prison.    [In  effect  April  16th,  1380.] 

107.  Every  prisoner  confined  in  any  other  prison  than 
the  State  prison,  who  escapes  or  attempts  to  escape  there* 
from,  is  guilty  of  a  misdemeanor. 

Escape, what  constitntes— see  Desty's  Crlm.  Iaw,  S  77  a. 
Liability  of  party  escaping— see  Desty's  Crlm.  Law,  S  77  h. 
mson  breach,  constmed-Hsee  Desty's  Crlm.  Law,  f  78  a. 

108.  Every  keeper  of  a  prison,  4s^eriff,  deputy  sheriff, 
constable,  or  jailer,  or  person  employed  as  a  guard,  who 
fraudulently  contrives,  procures,  aids,  connives  at,  or 
voluntarily  permits  the  escape  of  any  prisoner  in  custody, 
is  punishable  by  imprisonment  in  the  State  prison  not- 
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exceeding  ten  years,  and  fine  not  exceeding  ten  thousand 
dollars. 
F«nxiitting  esoapoi  liability  f op-eee  Desty'B  Grim*  Law,  S  80  a. 

109.  £Tery  person  who  willfully  assists  any  prisoner 
confined  in  any  prison,  or  in  the  lawful  custody  of  any 
officer  or  person,  to  escape,  or  in  an  attempt  to  escape 
from  such  prison  or  custody,  is  punishable  as  provided  in 
section  one  hundred  and  eight  of  this  Code. 

Liability  of  party  aiding  esoape-Hsee  Desty^  Crlm.  Law.  S  79  a. 

110.  Every  person  who  carries  or  sends  into  a  prison 
anything  useful  to  aid  a  prisoner  in  making  his  escape, 
with  intent  thereby  to  facilitate  the  escape  of  any  pris- 
oner confined  therein,  is  punishable  as  provided  in  sec- 
Hon  one  hundred  and  eight  of  this  Code. 

Conveying  articles  into  iail  to  aid  an  escape  is  a  substantlvd  offense 
-^ Tex. Ct.App.553;  7 ld.623. 

Assisting  to  break  prison  renders  tbe  party  assisting  an  accessonr 
-119  Mass.  297;  15  Me.  100;  »  Johns.  70;  Buss  <fe  B. C.  C.46i3;  1  Car.  &  K. 
S90.  So  of  conveyinff  instruments  to  enable  him  to  break  Jail— «ce  4  BL 
Oom.  38:  as  a  crowbar— Law  B.  1 C.  C.  27 ;  but  a  wife  is  not  liable  it  tlie 
Instrument  was  procured  by  his  dbrections— 1  Car.  A  P.  116,  note.  In 
atrial  for  aiding  a  prisoner  to  escape,  another  prisoner  escaping  by 
the  same  means  is  not  apartieeps  criminis—^  Tex.  Ct.  App.  533. 

111.  Whenever  a  trial  shall  be  had  of  any  person  un« 
der  any  of  the  provisions  of  sections  one  hundred  and 
five  and  one  h^ndred  and  six  of  this  Code,  and  whenever 
a  convict  in  the  State  prison  shall  be  tried  for  any  crime 
committed  therein,  the  county  clerk  of  the  county  where 
such  trial  is  had  shall  make  out  a  statement  of  all  the 
costs  incurred  by  the  county  for  the  trial  of  such  case, 
and  of  guarding  and  keeping  such  convict,  properly  cer- 
tified to  by  a  superior  judge  of  said  county,  which  state- 
ment shall  be  sent  to  the  board  of  State  prison  directors 
for  their  approval;  and  after  such  approval,  said  boazrd. 
shall  cause  the  amount  of  such  costs  to  be  paid  out  of  the 
money  appropriated  for  the  support  of  the  State  prison^  to 
the  county  treasurer  of  the  county  where  such  trial  was 
had.    [In  effect  April  6th,  1880.] 


113-14>  FoaoiKa»  etc.,  public  rbcobix|.  6A, 


GHAFTBR  IV. 

VOBODffO,    8TEAUHO,    MCTILAT11I6,   ASSTD  TAJJBOnmSIO   «OBS^' 
dAL  Ain>  FUBUO  BEC0BD8  A»I>  DOCUMENTS. 

f-US.  IdUE«ciDy,4e8tniettoii,ete.,ofreoonlBbyoiaeei8t 

i  114.  Larceny,  destmctlon,  etc,  of  records  by  otliers. 

1 110.  Offering  falae  or  forged  instruments  to  be  recorded. 

S  116.  Adding  names,  etc.,  to  }ary  U^ts. 

fU7.  Falsifying  Jury  lists,  ete. 

113.  Every  officer  having  the  custody  of  any  record^ 
map,  or  book*  or  o£  any  paper  or  proceeding  of  any  court, 
filed  or  deposited  in  any  public  of&ee,  or  placed  ia  his 
hands  for  any  purpose,  who  is  guilty  of  stealing,  willfully 
destroying,  mutilating,  defacing,  altering  or  falsifying, 
removing  or  secreting  the  whole  or  any  part  of  suuh 
record,  map,  book,  paper,  or  proceeding,  or  who  permits 
any  other  person  so  to  do,  is  punishable  by  imprisonment 
in  the  State  prison  not  less  than  one  nor  more  than  four- 
teen years. 

Forgery  of  records.— Prejudice  to  otbers  is  sufQcient,  even  if  con* 
tlagent  aud  remote;  erasure  or  mntilMlou  of  »  record  may  be  deemed 
a  forgery—:!?  Iowa,  420;  lU  Muss.  34. 

114.  Every  person  not  an  officer  such  as  is  referred  to 
in  the  preceding  section,  who  is  guilty  of  any  of  the  acts* 
specified  in  that  section,  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  in  a  county 
jail  not  exceeding  one  year,  or  by  a  fine  not  exceeding  one 
hundred  dollars,  or  by  both. 

Erasure  or  mutilation  of  a  rsoeid  may  be  deemed  toraeiry-^ 

Iowa,  420;  10  Mass.  84;  but  not  to  obliterate  a  receipt  from  a  bond— 6 
Ired.7!>;  or  an  indorsement  from  a  note—1  Aiken, 811;  but  it  is  f oigery 
fraudulently  to  alter  tbe  sum  iu  a  uote— 4  N,  IL  455:  1&  Oblo  St.  456; 
20  Iowa,  541 ;  Russ.  &  B.  C.  0. 101 ;  7  Car.  &  P.G69.  It  is  forgery  at  com- 
mon law  to  alter  or  falsify  any  judicial  or  executive  record,  writ,  or- 
der, or  deposition— 2  Mass.  13<i:  G  Hill.  490;  50  Me.  409:  6  Car.  &  P.  129; 
A  id.  160:  2 East  P.  C.  862;  2  Sid.  71 ;  but  not  political  documents  of  no 
legal  efCect— 30  La.  An.  657.   SeeDe8ty'sCrim.Law,tit.FosoxsT. 
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U5.  Erery  person  who  knowingly  procures  or  offers 
any  false  or  forged  instrument  to  be  filed,  registered,  or 
zeoorded  in  any  public  office  within  this  State,  which  in- 
atmment,  if  genuine,  ^s)ight  be  filed,  or  registered,  or  re- 
oorded  under  any  law  of  this  State,  or  of  the  United 
States,  ia.gafllj'of  Mony. 

Fntlinf  a  forged  doedon  raooid— 27  Mlcb.  987;  S  Abb.  4PP*Doc.  441. 

116.  Every  person  who  adds  any  oames  to  the  list  of 
persons  Selected  to  serve  as  jurors  for  the  eoonty,  either 
by  placiiig  the  same  in  €li«  jury-box,  or  otherwise,  or  ex- 
tracts any  name  therefrom,  or  destroys  the  jury-box,  or 
any  of  the  pieces  of  paper  containing  the  names  of  jurors, 
ornvrtUates  or  defoces  such  namfts  so  that  the  same  can- 
not be  read,  or  changes  suchsames  on  tl^  pieces  of  pa- 
per, except  in  cases  allowed  1bry  law,  is  gtdlty  of  a  felony. 
[Approved  Hardi  30th,  In  effect  ctuly  1st,  1874.] 

*  U7^  Et^ry^^Oew  or  piHsonve^ttked  by  law  to  certify 
toibeliBt  of  ^^etsons  selected  as  jnrozs,  who  maliciously,' 
ooeraptfty,  or  willf^iUy  ti^ttfies  to  a  false  or  incorrect  list, 
cir  a  li4t  eontaiaii^  other  names  than  those  selected,  or 
whoi  b^ng  rei^piired  by  law  to  write  down  the  names 
{Hao^  on  the  eextified  lists  on  sepatate  pieces  of  paper, 
tfltoes  hot  write  ^wn  and  place  in  the  jury-box  the  same 
Barnes  that  are  on  the  certified  list,  and  so  more  and  no 
less  tlufcii  ate  on  sudh  lists*  is  guHty  of  a  felony. 


►ifil^fitW^S^ilfttf"  t« 
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U9.    The  term  "  oath/'  as  used  in  the  last  seotion,  in- 

dndea  an  affinnation,  and  erery  other  mode  antboHzed 

by  law  of  attesting  the  trath  of  that  which  is  stated. 

•  Focmof  osilk~Thefd!ritoorottliiiiMnilydIxMlor3r--]lA]l«i,ttS. 
It  is  immaterlaU  except  that  it  must  be  gach  m  tibe  witnees  beUeres  is 
bi]idliiff--12  Kass.  274^.8  Hawks,  458;  8  Hurpb.  »0:  S  id.  158:  1  Rob. 

S ft.)  729;  210.  796;  SWenO.  696;  2 BroO. *  B. 2S.   MDesty's  Crtmu 
w,§76e. 

X20.  So  mnch  of  an  oath  of  office  as  relates  to  the  fa- 
tore  performance  of  official  duties  is  not  such  an  oath  as 
is  intended  by  the  two  preceding  sections. 

OfBoial  oath.— Perjury  does  not  Include  fatnre  foots  or  contlngea* 
eles-4Zab.49. 

121.  It  is  no  defense  to  a  prosecntion  for  perjury  that 
the  oath  was  administered  or  taken  in  an  irregiliar  man- 
ner. 

bragnlar  mode.— Perjury  may  be  committed,  althooffh  the  person 
was  improperly  sworn— 1  Dev.  263;  10  Obio,  220;  10  Johns.  167:  4  Seld« 
S7.  8o  It  may  do  administered  on  a  common-prayer  book— 2  Kerr,  176; 
or  on  WattB^Psalmsand  Srams—i  Sold.  67;  anakiasing  the  book  may 
be  omitted— 1  Craw,  ft  D.  190. 

122.  It  is  no  defense  to  a  pioseoation  for  perjury  that 
the  accused  was  not  competent  to  give  the  testimony,  dep- 
osition, or  certificate  of  which  falsehood  is  alleged.  It  is 
sufficient  that  he  did  giT«  such  testimony  or  make  such 
deposition  or  certificate. 

Oompetencyorinoompetenoy  of  witness  is  immaterial- 10  Johns. 
167;  10  Ohio.  220:  S  Testes,  414:  or  that  the  false  testlmcmy  be  inad- 
miS8ible-23  N.  T.  85;  9  Cox  C.  C.  105. 

123.  It  is  no  defense  to  a  prosecution  for  perjury  that 
the  accused  did  not  know  the  materiality  of  the  false 
statement  made  by  him;  or  that  it  did  not,  in  fact,  affect 
the  proceeding  in  or  for  which  it  was  made.  It  is  suffi- 
cient that  it  was  material,  aud  might  hare  been  used  to 
affect  such  proceediug. 

124.  The  making  of  a  deposition  or  certificate  is 
deemed  to  be  complete,  within  the  provisions  of  this  chap- 
ter, from  the  time  when  it  is  delivered  by  the  accused  to 
any  other  person,  with  the  intent  that  it  be  uttered  or' 
published  as  tme. 


125k  .An  unqiiAlUied  statement  of  that  wbioh  one  ^toes 
liei  know  to  be  tme  is  eqnlTalent  tea  statement  of  tluKt 
which  one  knows  to  be  false. 

•  Want  ef  knowl»4ce<^A  fslie  stafeement  of  a  fiMt  inMeh1»'<8M%ot 
tatom  at  the  time  tone  true,  is  pei;Jacy-^2  nost.  L.  B.  lITj  17  N.  H.  fTK 
fPa.  St.  170;  6  Blnn.  249;  21 N.  Y.  2»s  <ir«C  Which  he  iuuolamri 
e4ffe,  liarkAT  Gr.  B.  ftU ;  Betier,  97. 

126.  Perjnry  is  punishable  by  imprisonment  in  the 
State  prison  not  less  than  one,  not  mote  than  foozteen 
yearn. 

127.  Eyery  person  who  wlllf  ally  procures  another  per- 
son to  commit  perjury  is  guilty  of  subornation  of  pei> 
}ary,  and  is  punishable  in  the  same  manner  as  he  would 
be  if  personally  fl^ilty  of  the  peijury  so  procured. 


be  falttt-S  Met  241;  22  Ohio  fit.  477:  6.  0.  1  Green  C.  It.  fi2iruut  «$ 
mast  be  in  a  pending  proceeding— S9  Me.  818;  8.  C.  2  Am.  Cr.  It  tM;  t 
Bari>.Mft.  8(MD6ttriCrlai.l4iw«S7fti. 

128.  Every  person  who,  by  willful  perjury,  or  suborna- 
tion of  perjui^,  pvoeures  the  conviction  and  execution  of 
amy  innocent  person,  is  punishable  by  death. 

Orimea  fUit  inAiAet  theoffente  of  attemiftlaf  to  teeiFe  the  ooa* 
Tlction  of  imoti^CTand  innocent  poison  for  a  orime  which  he  has  hii» 
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CHAJPTEB  YL 

FALSDnriNO  JEVJLDJCMCB* 

S  Itt.  OfferlDtrtUaeericteDee. 

S  113.  DecelTlng  a  witness. 

S  IM.  Preparing  false  eyldence. 

S  13ft.  Destroying  evidence. 

S  136u  PMTentittg  or  dissuading  witaem  fMMn  attaidliig. 

S  137.  Bribing  witnesses. 

S  138.  BeceiTiog  or  offering  to  reeetvetelbea, 

132.  Erery  person  who,  upon  any  trials  proceeding, 
inquiry,  or  inyestigation  whatever,  authorized  or  permit- . 
ted  by  law,  offers  in  evidence,  as  genuine  or  true,  any  book,i  \ 
paper,  document,  record,  or  other  instrument  in  writing, , 
knowing  the  same  to  have  been  forged,  or  fraudulently 
altered  or  antedated,  is  guilty  of  felony. 

Falsifying  eYidanco-see  2  Har.  (DeL)  288;  14  Hd.  30.  ' 

133.  Every  person  who  practices  any  fraud  or  deceit 
OY  knowingly  makes  or  exhibits  any  false  statement,  rep- 
resentation, token,  or  writing,  to  any  witness,  or  person 
about  to  be  called  as  a  witness  upon  any  trial,  proceeding, 
inquiry,  or  investigation  whatever,  authoriased  by  law, 
with  intent  to  affect  the  testimony  of  such  witness,  is 
guilty  of  a  misdemeanor. 

134.  Every  person  guilty  of  preparing  any  false  or 
ante-dated  book,  paper,  record,  instrument  in  writing,  oi 
other  matter  or  thing,  with  intent  to  produce  it,  or  allow 
it  to  be  produced  for  any  fraudulent  or  deceitful  purpose, 
as  genuine  or  true,  upon  any  trial,  proceeding,  or  inquiry 
whatever,  authorized  by  law,  is  guilty  of  felony. 

Fabrication  of  eTidenoo— 2 Hill, 283:  10 Clark. &  F.  IM;  2 East(3G3t 
6  Term.  Bep.  619;  2  Show.  1.  See  2  Wnwt.  C.  L.  8th  ed.  1 1334;  3  Bast 
r.  0.  821. 

135.  Every  person  who,  knowing  that  any  book,  pa- 
per, record,  instrument  in  writing,  or  other  matter  oz 
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thing,  is  about  to  be  produced  in  evidence  upon  any  trial, 
inquiry,  or  investigation  whatever,  authorized  by  law, 
willfully  destroys  or  conceals  the  same,  with  intent  there- 
by to  prevent  it  from  being  produced,  is  guilty  of  a  misde- 
meanor. 

136.  Every  person  who  willfully  prevents  or  dissuades 
any  person  who  is  or  may  become  a  witness,  from  attend- 
ing upon  any  trial,  proceeding,  or  Inquiry,  authorized  by 
law,  is  guilty  of  a  misdemeanor. 

Dissnadinc  witneH  from  attending— S  Har.  (I>eL)fi63;  SO  Yt.  9;  14 
Gray,  87;  1  Strange,  612;  8  Mod.  S96. 

137.  Every  person  who  gives,  or  offers,  or  promises  to 
give,  to  any  witness,  or  person  about  to  be  called  as  a 
witness,  any  bribe,  upon  any  understanding  or  agreement 
that  the  testimony  of  such  witness  shall  be  thereby  influ- 
enced, or  who  attempts  by  any  other  means  fraudulently 
to  induce  any  person  to  give  false  or  withhold  true  testi- 
mony, is  guilty  of  a  felony.  [Approved  March  30th,  in 
effect  July  1st,  1874.] 

13&  Every  person  who  is  a  witness,  or  is  about  to  be 
called  as  such,  who  receives  or  offers  to  receive,  any 
bribe,  upon  any  understanding  that  his  testimony  shall  be 
influenced  thereby,  or  that  he  will  absent  himself  from 
the  trial  or  proceeding  upon  which  his  testimony  is  re- 
quired, is  guilty  of  a  felony.  [Approved  March  dOth,  in 
effect  July  Ist,  1874.] 
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142.  Every  sheriff,  coroner,  keeper  of  a  jail,  constable, 
or  other  peace  officer,  who  willfully  refuses  to  receive  or 
arrest  any  person  charged  with  a  criminal  offense,  is  pun- 
ishable by  fine  not  exceeding  five  thousand  dollars,  and 
imprisonment  in  the  county  jail  not  exceeding  five  years. 

Negligence  of  a  pnbUc  duty  ts  an  indictable  ofreine,  although  no 
mischief  accrued  therefrom— 2  Gold.  181;  1  Bay,  816;  8  Bush,  89;  i  id. 
331 ;  1  Teates,  41S;  Comf .  Kep.  88. 

143.  Every  person  holding  the  office  of  public  adminis- 
trator, who  willfully  refuses  or  neglects  to  perfoim  the 
duties  thereof,  or  who  violates  any  provision  of  law  relat- 
ing to  his  duties  or  the  duties  of  his  office,  for  which  some 
other  punishment  is  not  prescribed,  is  punishable  by  fine 
not  exceeding  five  thousand  dollars,  or  imi»riBonment  in 
the  county  jail  not  exceeding  two  years,  or  both. 

144  Every  person  who  violates  any  of  the  provisions- 
of  section  one  thousand  five  hundred  and  fifty-eight  is 
guilty  of  a  misdemeanor. 

145.  Every  public  officer  or  other  person,  having  ar- 
rested any  person  upon  a  criminal  charge,  who  willfully 
delays  to  take  such  person  before  a  magistrate  having 
jurisdiction,  to  take  his  examination,  is  guilty  of  a  mis- 
demeanor. 

146.  Every  public  officer,  or  person  pretending  to  be 
a  public  officer,  who,  under  the  pretense  or  color  of  any 
process  or  other  legal  authority,  arrests  any  person  or  de- 
tains him  against  his  will,  or  seizes  or  levies  a])on  any 
property,  or  dispossesses  any  one  of  any  lands  or  tene- 
ments, without  a  regular  process  or  other  lawful  authority 
therefor,  is  guilty  of  a  misdemeanor. 

147.  Every  officer  who  is  guilty  of  willful  inhumanity 
or  oppression  toward  any  prisoner  under  his  care  or  in 
his  custody,  is  punishable  by  fine  not  exceeding  two 
thousand  dollars,  and  by  removal  from  office. 

148.  Every  person  who  willfully  resists,  delays,  or  ob- 
structs any  public  officer,  in  the  discharge  or  attempt  to 


■ 
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-  153.  Every  person  who*  having  knowledge  of  the  ac- 
tual commission  of  a  crime,  takes  money  or  property  of 
another,  or  any  gratuity  or  reward,  or  any  engagement  or 
promise  thereof,  ux>on  any  agreement  or  understanding  to 
compound  or  conceal  such  crime,  or  to  abstain  from  any 
prosecution  thereof,  or  to  withhold  any  evidence  thereof, 
Except  in  the  cases  provided  for  by  law  in  which  crimes 
jnay  be  compromised  by  leave  of  court,  is  punishable  as 
follows: 

1.  By  imprisonment  in  the  State  prison  not  exceeding 
five  years,  or  in  a  county  jail  not  exceeding  one  year,  where 
the  crime  was  punishable  by  death  or  imprisonment  in 
the  State  prison  for  life. 

2.  By  imprisonment  in  the  State  prison  not  exceeding 
three  years,  or  in  the  county  jail  not  exceeding  six 
months,  where  the  crime  was  punishable  by  imprisonment 
in  the  State  prison  for  any  other  term  than  for  life. 

3.  By  imprisonment  in  the  county  jail  not  exceeding 
six  months,  or  by  fine  not  exceeding  five  hundred  dollars, 
where  the  crime  was  a  misdemeanor. 

Oomponndlng  ofibnses.— An  agreement  not  to  prosecute,  or  to  put 
a  end  10  a  prosecution,  in  consideration  of  some  peculiar  adTantage* 
constitutes  the  offense,  wlien  tlie  party  knows  the  offense  to  liave  been 


aa  end  10  a  prosecution,  in  consideration  of  some  peculiar  adTanta«8» 
constitutes  the  offense,  wlien  tlie  party  knows  the  offense  to  liave  been 
committed-— 2  Har.  (Del.)  632.  See  4  Bl.  Com.  133;  1  Bish.  G.  L.  6tli  ed. 


S  604;  1  Hawk.  P.  O.  cli.  59,  S  5.   See  Desty's  Crim.  Law,  S 10  a. 

Agreements  not  to  prosecute.— Beceivinfir  any  valuable  consider- 
ation on  an  amement  not  to  prosecute  is  compounding  the  offense- 
see  Desty's  Crim.  Law,  §  74  d. 

Oompromising  offenses.— An  offense  which,  in  the  discretion  of  the 
court,  may  be  punished  by  imprisonment  in  the  penitentiary,  cannot 
be  compromised— 39  Ga.  85;  but  some  misdemeanors  could  be  com* 
pounded,  and  others  not,  in  the  absence  of  statutory  provisions— II 
East,  46;  5  id. 294j  4  Bam.  &  Adol.  421 ;  7  Taunt.  422.  See  Wa&bbum G. 
L.  13;  i  Bish.  G.  L.  6th  ed.  S  716;  1  Ghlt.  G.  L.  4:  Desty's  GrlnTXaw,  §  10 
b.  The  law  will  permit  a  compromise  in  all  offenses,  though  made 
subject  of  a  criminal  prosecution,  for  which  offenses  the  inluied  part; 
might  recover  damages— «  Q.  B.  308;  8.  C.  3  Lead.  G.  C.  216;  provided 
the  rights  of  the  public  are  preserved  inviolate— 14  Q.  B.  529;  11  East, 
46;  7  Taunt.  432;  »  Up.  Gan.  Q.  B.  540. 

Punishment.— The  ptmishment  Is  graduated  according  to  the  enor> 


mity  of  the  off  ense— la  Pick.  440.   It  is  punished  at  common  law  by  fine 
and  imprisonment— 1  Buss  Gr.  9th  ed.  194;  4  Bl.  Gom.  133. 

154.  Every  dehtor  who  fraudulently  removes  his 
property  or  effects  out  of  this  State,  or  fraudulently  sells, 
conveys,  assigns,  or  conceals  his  property,  with  intent  to 
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1 

defraud,  hinder,  or  delay  his  creditors  of  their  rights, 
claims,  or  demands,  is  punishable  by  imprisonment  in  the 
county  jail  not  exceeding  one  year;  or  by  fine  not  exceed- 
ing  five  thousand  dollars,  or  by  both. 

Fraudulent  concealment  of  property  with  Intent  to  defraud  cred- 
Itors— 4iee  36  N.  H.  196;  105  Mass.  580:  6  Serg.  &  B.  519.  It  is  not  ueces- 
evy  that  the  parties  attempted  to  be  defrauded  should  be  jadgmedt 
creditors— 16  Wend.  546;  2  Johns.  Cli.  144.  An  intent  to  defrauumust 
be  shown,  and,  in  case  of  receiveis,  a  gnllty  knowledge  of  snch  intent 
—15  Gray,  189 ;  112  Mass.  280. 

155.  Every  person  against  whom  an  action  is  pending 
or  against  whom.a  judgment  has  been  rendered  for  the  re* 
covery  of  any  personal  property,  who  fraudulently  con- 
ceals, sells,  or  disposes  of  such  property,  with  intent 
to  hinder,  delay,  or  defraud  the  person  bringing  such  ao- 
tion  or  recoveiing  such  judgment,  or  with  such  intent  re- 
moves such  property  beyond  the  limits  of  the  county  i|i 
-which  it  may  be  at  the  time  of  the  commencement  of 
such  action  or  tbe  rendering  of  such  judgment,  is  punish* 
able  as  provided  in  the  preceding  section. 

156.  Every  person  who  fraudulently  produces  an  in* 
f ant,  falsely  pretending  it  to  have  been  born  of  any  par- 
ent whose  child  would  be  entitled  to  inherit  any  real 
estate  or  to  receive  a  share  of  any  personal  estate,  with 
intent  to  intercept  the  inheritance  of  any  such  real  estate, 
^r  the  distribution  of  any  such  personal  estate  from  any 
person  lawfully  entitled  thereto,  is  punishable  by  impris- 
onment in  the  State  prison  not  exceeding  ten  years. 

157.  Every  person  to  whom  an  infant  has  been  con- 
fided for  nursing,  education,  or  any  other  purpose,  who, 
-with  intent  to  deceive  any  parent  or  guardian  of  such 
child,  substitutes  or  produces  to  such  parent  or  guardian 
another  child  in  the  place  of  the  one  so  confided,  is  punish- 
able by  imprisonment  in  the  State  prison  not  exceeding 
seven  years. 

158.  Common  barratry  is  the  practice  of  exciting 
groundless  judicial  proceedings,  and  is  punishable  by 
imprisonment  in  the  county  jail  not  exceeding  six  months* 
and  by  fine  not  exceeding  five  hundred  dollars. 
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BaAatiy  is  the  praetitie  of  moting  or  ezcttloff  qtuntHa  twtween  out- 
er persona,  whether  at  law  or  otherwiso— U  Tick.  432;  and  see  15  Mass. 
837 ;  IS  Pick.  359;  63  Pa.  St.  243;  1  Ball.  S7».  A  Justice  of  the  peace,  or 
a  magistrate— 1  BaiL  37fr-«or  an  attorney  adTUiog  or  eneouraffinff  a 
ffroimdless  action,  may  be  guilty  of  barratry— 3  liod.  97.  See  Desty's 
Crlm.  Law,  S  74  a. 

159.  No  iperson  can  be  convicted  of  common  barratry 
except  upon  proof  that  he  has  excited  suits  or  proceed- 
ings  at  law  in  at  least  three  instances*  and  with  a  corrupt 
or  malicious  intent  to  rex  and  annoy. 

BAalicioaB  deaign.— There  must  be  a  mallcioiis  design  affmaaifeated 

by  several  Instances  of  offending— 15  Mass.  227;  1  Bail. 379;  U  l'ick.43Sk; 
-1  Gush.  2.   The  design  must  be  to  harass  and  oppress— 15  llass.  237. 

160.  Every  attorney  who,  whether  as  aCtomey  or  as 
c6unsellor,  either— 

1.  Is  guilty  of  any  deceit  or  collusion,  or  consents  to 
any  deceit  or  collusion,  with  intent  to  deceive  the  court 
or  any  party;  or, 

2.  Willfully  delays  his  client's  suit  with  a  view  to  his 
own  gain;  or, 

3.  Willfully  receives  any  money  or  allowance  for  or 
on  account  of  any  money  which  he  has  not  laid  out  or 
become  answerable  for; 

— is  guilty  of  a  misdemeanor. 

Solicitors  and  offioera  of  courts,  by  gross  fraud  and  cormption,  do> 
ing  injustice  to  clients,  are  guilty  of  contempt-^  Best  &  Smith,  299. 

161.  Every  attorney  who,  either  directly  or  indirectly, 
buys,  or  is  interested  in  buying,  any  evidence  of  debt  or 
thing  in  action,  with  intent  to  bring  suit  thereon,  is  guilty 

of  a  misdemeanor. 

Baying  demands.— It  is  a  misdemeanor  for  an  attorney  to  buy  any 
evidence  of  debt,or  thing  inaction,  wiiJi  intent  to  bring  Btilt  thereon. 
Brandon  v.  CaL  S.  M.  Co.  U  Pac.  Coast  L.  J.  618;  4  Bi.  Cuin.  135. 

Bribing  members  of  a  municipal  board— 33  N.  J.  102. 

162.  Every  attorney  who,  directly  or  indirectly,  ad- 
vises in  relation  to,  or  aids,  or  promotes  the  defense  of 
any  action  or  proceeding  in  any  court,  the  prosecution  of 
which  is  carried  on,  aided,  or  promoted  by  any  person  as 
district  attorney,  or  other  public  prosecutor,  with  whom 
such  person  is  directly  or  indirectly  connected  as  a  part- 
ner; or  who,  having  himself  prosecuted,  or  in  any  manner 


77  0I7XN8B8  AGAINST  PUBLIC  JUSTICX.        §§  iL63-4 

aided  ox  promoted  aiay  action  or  proceeding  in  any  court 
as  district  attorney  or  other  public  prosecutor,  afterwards, 
directly  or  indirectly,  advises  in  relation  to^  or  takes  any 
part  in,  the  defense  thereof,  as  attorney  or  otherwise,  ox 
who  takes  or  receives  any  valuable  consideration  from  or 
on  behalf  of  any  defendant  in  any  sucli  action,  upon  any 
understanding  or  agreement  whatever  having  relation  to 
the  defense  thereof,  is  guilty  of  a  misdemeanor,  and  in 
addition  to  the  punishment  prescribed  therefor,  forfeits 
his  license  to  practice  law. 

.  163.  The  preceding  section  does  not  prohibit  an  at- 
torney from  defending  himself  in  person,  as  attorney  or 
ooonsal,  when  prosecuted,  either  civilly  or  criminally. 

164.  Every  grand  juror  who,  with  knowledge  that  a 
ehallenge  interposed  against  him  by  a  defendant  has 
been  allowed,  1b  present  at,  tx  takes  part,  or  attempts  to 
take  part  In  the  consideration  of  the  charge  against  the 
defendant  who  interposed  the  challenge,  or  the  delib- 
erations of  the  grand  jury  thereon,  is  guilty  of  a  misde- 
meanor. 

165.  Every  person  who  gives  or  offers  a  bribe  to  any 
member  of  any  common  council,  board  of  supervisors,  or 
board  of  trustees  of  any  county,  city,  or  corporation,  with 
intent  to  corruptly  influence  such  member  in  his  action 
on  any  matter  or  subject  pending  before  the  body  of 
which  he  is  a  member,  and  every  member  of  either  of  the 
bodies  mentioned  in  this  section  who  receives  or  offers  to 
receive  any  such  bribe,  is  punishable  by  imprisonment  in 
the  State  prison  fqr  a  term  not  less  than  one  nor  more 
than  fourteen  years,  and  is  diaqualifled  from  holding  any 
office  in  this  State. 

166.  Every  person  guilty  of  any  contempt  of  court  of 
either  of  the  following  kinds,  is  guilty  of  a  misdemeanor: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  com- 
mitted during  the  sitting  of  any  court  of  justice,  in  im- 
mediate view  and  presence  of  the  court,  and  directly 
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tending  to  interrapt  its  proceedings,  or  to  impair  the  re- 
npect  due  to  its  authority. 

2.  Behavior  of  the  like  character  committed  in  the 
presence  of  any  referee,  while  actually  engaged  in  any 
trial  or  hearing,  pursuant  to  the  order  of  any  court,  or  in 
the  presence  of  any  jury  while  actually  sitting  for  the 
trial  of  a  cause,  or  upon  any  inquest  or  other  proceedings 
authorized  by  law. 

3.  Any  breach  of  the  peace,  noise,  or  other  disturbance 
directly  tending  to  interrupt  the  proceedings  of  any  court 

4.  Willful  disobedience  of  any  process  or  order  law- 
fully issued  by  any  court. 

5.  Besistance  willfully  offered  by  any  person  to  the 
lawful  order  or  process  of  any  court. 

6.  The  contumacious  and  unlawful  refusal  of  any  per* 
son  to  be  sworn  as  a  witness;  or,  when  so  sworn,  the  like 
refusal  to  answer  any  material  question. 

7.  The  publication  of  a  false  or  grossly  inaccurate  re* 
port  of  the  proceedings  of  any  court. 

8.  Presenting  to  any  court  having  power  to  pass  sen* 
tence  upon  any  prisoner  under  conviction,  or  to  any  mem- 
ber of  such  court,  any  affidavit,  or  testimony,  or  represent- 
ation of  any  kind,  verbal  or  written,  in  aggravation  or 
mitigation  of  the  punishment  to  be  imposed  ux>on  such 
prisoner,  except  as  provided  in  this  Code. 

Subd.  1.  Any  disrespect  to  the  Judge  sittlne  in  coort,  or  any  breach 
of  order,  decency,  or  decoram,  or  any  assault  in  view  of  the  court,  is 
a  coutempt-4  Ind.  627;  1  Blackf.  166;  36  Ind.  196;  28  id.  47;  25  id.  362; 
28  id.  205;  as  violence  or  threats  to  Judffe.  justice,  or  officer  of  court,  or 
to  a  juror,  witness,  or  party  litigant— 2  v  a.  Cas.  1 ;  or  abusive  language 
to  the  court,  as  in  a  petition  filed  with  the  clerk— 11  La.  599;  or  unpro- 
fessional or  disrespectfol  language  by  an  attorney— 28  Ind.  205;  4  id.  627 : 
96  Ala.  253. 

Subd.  3.  All  acta  calculated  to  impede,  embarrass,  or  obstruct 
courts  of  justice,  should  be  considered  done  in  presence  of  the  court— 
64  111.  195;  S.  0. 1  Am.  Cr.  B.  107;  and  if  committed  without  and  be- 
yond its  actual  presence,  it  is  a  constructive  contempt— 36  Ind.  196. 


Subd.  4.  Diaobedience  of  orders  of  court  is  a  contempt— Taney* 
E2 ;  so,  of  justices'  courts— 2  Burr.  798.   Disobedience  by  inferior  mag- 
istrates and  judges,  disregardtaig  adjudications  of  superior  courts,  and 


refusing  to  proceed  in  causes— 63  Ind.  81.  So,  of  the  disobedience  of 
an  Inferior  officer  of  the  court— 24  N.  T.  77.  Disobedience  of  an  ex- 
ecutor or  administrator  to  decree  of  dlstributionr-55  GaL  193. 

Subd,  6.  The  refusal  of  a  witness  to  testis  or  to  answer  a  proper 
auestion— 1  Ind.  161. 
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Swbd,  7.  Any  pnblio  dlsevMion  wbieh  Jnterferet'Wlfh  the  course 
of  justice  is  acoutempt— Wall.  Sr.  77;  12  Johns.  460;  9  Yeates,.4S8;  03 
N.  G.  897:  16  Ark.  384:  64  lU.  195;  or  publications  reflecting  upon  the 
court— WaU.  8r.  77 ;  12  Ck>x  C.  G.  858^  ana  libelous  publication  relative 
to  court  proceeding»-16  Aik.  384;  4  HL  405:  as  an  attorney  writing 
aadpubUshingstrictures  upon  the  opinion  <«  the  oonrfr~A  WheeL  0.  U 
1;  4rUp.  Can.  Q.  B.42. 

Oontempty  what  conBtttutea-9  Wheat.  204.  The  following  have 
been  held  contempts:  Hlsbehavior  by  an  oflloer,  as  a  sheriff  to  be 
guilty  of  malpractice— 2  Burr.  799:  or  a  clerk  to  fraudulently  withhold 
money  belonging  to  an  estate— 1  Blackf.  166;  or  an  attorney  entering 
a  (llsmlwsal  in  disrespectful  language— 1  Ind.  161;  28  id.  47;  or  for  filing 
an  indecent  petition  for  dlYorce— 4  id.  627:  or  for  Ikistituting  a  flctf- 
tions  suit— 20  id.  546;  8  Tex.  360;  8  How.  255;  or  for  suing  out  an  at- 
tachment for  a  witness  who  has  not  been  served  with  process— 2  Colo. 
295;  or  failing  to  pay  or  replevy  a  judgment— 45  lad.  806:  or  making 
use  of  false  instrument  to  obstruct  iusilce— 6  Term  Sep.  619;  but  to 
refuse  to  defend  a  poor  person— 4  Ind.  535— or  to  advise  a  client  of  the 
legal  consequences  of  forfeiture  of  a  recognizance,  is  not  acoutempt 
—4  Blackf.  574.  Defendant  participating  in  a  rescue,  and  escapbig 
from  custody— 1  Dutch.  209;  or,  after  Judges  had  vacated  the  bench 
for  recess,  approaching  the  chief  justice,  using  abusive  and  vitupera- 
tive language— 25  La.  An.  582;  or  proposing  to  a  Juror  to  signal  from 
the  window  of  the  jury-room  how  the  jury  8tana--82  N.  J.X.  403:  or, 
while  a  criminal  charge  is  pending,  to  impugn  the  immuptiality  ox  the 
judge,  or  excite  pubue  prejudice,  Is  a  contempt— wall.  8r.  77;  13 
John8.460;  8Yeate8^488;  63lr.C.397:  16Ark.384;  64I1L195. 

Power  to  punish  fcHroontempts.— Every  eourt  has  a  rls^t  to  protect 
itself  from  a  violation  of  its  decency  uid  propriety— 4  Ind.  627;  1 
BhMkf.  166s  36  Ind.  196:  28  id.  47 ;  25  id.  862;  28  Id.  205,  and  has  an  inher- 
ent power  to  punish  for  contempt  of  its  rules  and  orders— eee  many 
cases  cited  in  Desty's  Crim.  Law,  S  73  a:  and  for  constructive  con- 
tempts—id. Justices  of  the  peace  have  the  same  power  as  courts  of 
record— I  CaL  15 ;  47  id.  131 ;  46  Ind.  537. 

.  167.  Every  public  officer  authorized  by  law  to  make 
or  give  any  certificate  or  other  writing,  who  makes  and 
delivers  as  true  any  such  certificate  or  writing,  contain- 
ing statements  which  he  knows  to  be  false,  is  guilty  of  a 
misdemeanor. 

168.  Every  grand  juror,  district  attorney,  clerk,  judge, 
or  other  officer,  who,  except  by  Issuing  or  in  executing  a 
warrant  of  arrest,  willfully  discloses  the  fact  of  a  present- 
ment or  indictment  having  been  made  for  a  felony,  until 
the  defendant  has  been  arrested,  is  guilty  of  a  misde^ 
meaner. 

169.  Every  grand  juror  who,  except  when  required  by 
a  court,  willfully  discloses  any  evidence  adduced  before 
the  grand  jury,  or  anything  which  he  himself,  or  any 
other  member  of  the  grand  jury,  may  have  said,  or  in  what- 
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manner  he  or  any  otbei*  grand  juror  may  have  voteid.  on  a 
matter  before  them,  is  guilty  of  a  misdemeanor. 

170.  Eveiy  person  wlio  maliciously  and  without  prob* 
able  cause  procures  a  search-wiurrant  or  warrant  of  ar- 
rest to  be  issued  and  executed,  is  guilty  of  a  misde- 
meanor. 

171.  Every  person,  not  authorized  by  law,  who,  with- 
out the  consent  of  the  warden,  or  other  oflELcer  in  chaige  of 
the  State  prison,  communicates  with  any  convict  therein, 
or  brings  into  or  conveys  out  of  the  State  prison  any  let- 
ter or  writing  to  or  from  any  convict)  is  guilty  of  a  mis- 
demeanor. 

172.  Every  person  who,  within  two  miles  of  the  land 
belonging  to  this  State,  upon  which  the  State  prison  is 
situated,  or  within  one  mile  of  the  Insane  Asylum  at 
Kapa,  or  within  one  mile  of  the  grounds  belonging  and. 
adjacent  to  the  University  of  California  in  Alameda 
County,  or  in  the  State  capitol,  or  within  the  limits  of 
the  grounds  adjacent  and  belonging  thereto,  sells,  gives 
away,  or  exposes  for  sale,  any  vinous  or  alcoholic  liquors, 
is  guilty  of  a  misdemeanor.    [In  effect  April  3rd,  1876.] 

173.  Every  captain,  master  of  a  vessel,  or  other  per- 
son, who  willfully  imports,  brings,  or  sends,  or  causes  or 
procures  to  be  brought  or  sent,  into  this  State,  any  person 
who  is  a  foreign  convict  of  any  crime  which,  if  com- 
mitted within  this  State,  would  be  punishable  therein, 
(treason  and  misprision  of  treason  excepted)  or  who  is  de- 
livered or  sent  to  him  from  any  prison  or  place  of  con- 
finement in  any  place  without  this  State,  is  guilty  of  a 
misdemeanor. 

174.  Every  person  bringing  to  or  landing  within  this 
State  any  person  bom  either  in  the  empire  of  China  or 
Japan,  or  the  islands  adjacent  to  the  empire  of  China, 
without  first  presenting  to  the  commissioner  of  immigra- 
tion evidence  satisfactory  to  such  commissioner  that  such 
person  desires  voluntarily  to  come  into  this  State,  and  is 


81  OTFSmVB  AOAINBT  PUltUO  JOSTTOB.     §§  175^ 

a  pardon  of  good  chKracter,  and  obl^lni&g  frcm  such  com- 
missioner a  permit  desoribingsueh  person  and  authoriz- 
ing the  landing,  is  panishable  by  a  finoof  not  less  than 
one  nor  more  than  five  thousand  dollars,  or  by  imprison- 
ment in  the  coiinty  jail  not  less  than  two  nor  more  than 
twelve  months. 

175.  Every  individual  person  of  the  classes  referred 
to  in  the  two  preceding  sections,  brought  to  or  landed 
within  this  State  contrary  to  the  provisions  of  such  sec- 
tions, renders  the  jrarson  bringing  or  landing  liable  to  a 
sepcffate  prosecutioii  and  penalty. 

176.  Every  willful  omission  to  perform  any  duty  en- 
joined by  law  upon  any  public  officer,  or  person  holding 
any  public  trust  or  employment,  where  no  special  pro- 
vision shall  have  been  made  for  the  punishment  of  such 
delinquency,  is  punishable  as  a  misdemeanor. 

177.  When  an  act  or  omission  is  declared  by  a  statute 
to  be  a  public  offense,  and  no  penalty  for  the  offense  is 
prescribed  in  any  statute,  the  act  or  omission  is  punish- 
able as  a  misdemeanor.  [Approved  March  30th,  in  effect 
July  1st,  1874.] 

178.  Any  officer,  director,  manager,  member,  stock- 
holder, clerk,  agent,  servant,  attorney,  employd,  assignee, 
or  contractor  of  any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  who  shall  employ,  in 
any  manner  or  capacity,  upon  any  work  or  business  of 
such  corporation,  any  Chinese  or  Mongolian,  is  guilty  of 
a  misdemeanor,  and  is  punishable  by  a  fine  of  not  less 
than  one  hundred  nor  more  than  one  thousand  dollars,  or 
by  imprisonment  in  the  county  jail  of  not  less  than  fifty 
nor  more  than  five  hundred  days,  or  by  both  such  fine 
and  imprisonment;  provided^  that  no  director  of  a  corpo- 
ration shall  be  deemed  guilty  under  this  section  who  re- 
fuses to  assent  to  such  employment,  and  has  such  dissent 
recorded  in  the  minutes  of  the  board  of  directors. 

1.  Every  person  who,  having  been  convicted  for  vio- 
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lating  the  provisions  of  this  section,  commits  any  sabse* 
quent  violation  thereof  after  such  conviction,  is  puniah-^ 
able  as  follows: 

2.  For  each  subsequent  conylction»  such  person  shall 
be  fined  not  less  than  five  hundred  nor  more  than  five 
thousand  dollarS)  or  by  imprisonment  not  less  than  two 
hundred  and  fifty  days  nor  more  than  two  years,  or  by 
both  such  fine  and  imprisonment.  [In  effect  February 
13th,  1880.] 

179.  Any  corporation  now  existing,  or  hereafter 
formed  under  the  laws  of  this  State,  that  shall  employ* 
directly  or  indirectly,  in  any  capacity,  any  Chinese  or 
Mongolian,  shall  be  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof  shall  for  the  first  offense  be  fined  not 
less  than  five  hundred  nor  more  than  five  thousand  dol- 
lars, and  upon  the  second  conviction  shall,  in  addition  to 
said  penalty,  forfeit  its  charter  and  franchise,  and  all  its 
corporate  rights  and  privileges,  and  it  shall  be  the  duty 
of  the  attorney-general  to  take  the  necessary  steps  to 
enforce  such  forfeiture.    [In  effect  February  13tb,  1880.] 
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CHAPTBB  Vin. 

C0N87IRA0T. 

i  in.  CiimlnaleoBsplncydelbiedaMpimidimeiillliie^^ 
S  189.  No  other  conspiiBcles  ptmlsbable  criminally. 
S  184.  Ovett  act,  wben  necessary. 
S  185.  Wearing  mask  or  fUsgnise, 


If  two  or  more  persons  conspire— 

1.  To  commit  any  crime; 

2.  Falsely  and  malicionsly  to  indict  another  for  any 
crime,  or  to  procure  another  to  be  charged  or  arrested  for 
any  crime; 

3.  Palsely  to  move  or  maintain  any  soit,  action,  or 
proceeding; 

4.  To  cheat  and  defrand  any  person  of  any  property  by 
any  means  which  are  in  themselves  criminal,  or  to  obtain 
money  or  property  by  false  pretenses;  or, 

5.  To  commit  any  act  injurious  to  the  public  health,  to 
public  morals,  or  for  the  perversion  or  obstruction  of 
justice,  or  due  administration  of  the  laws; 

— ^they  are  punishable  by  imprisonment  in  the  county 

jail  not  exceeding  one  year,  or  by  fine  not  exceeding  one 

thousand  dollars,  or  both.    [Approved  March  30th,  in 

effect  July  Ist,  1874.] 

Oonapiracy.— A  conspiracy  Is  a  combination  of  two  or  more  persons 
lyy  concerted  action  to  aiHiOmpliSli  some  criminal  or  unlawful  purpose, 
or  to  accomplish  some  lawful,  purj^ofie  by  criminal  or  unlawful  means 


I  many  cases  cited  in  Desty's  Grim.  Law,  S 11  a. 

Subd.  1.  To  commit  an  indictable  offen8e~29  Pa.  St.  296:  as,  to 
Vai-9i  Gal.  251:  or  to  rob>49  Ind.  186:  or  commit  burglary— 2  Tex.  Ct. 
App.  192  M>r  to  Kidnap— 11  Low.  Can.  Jur.  41 ;  or  to  seduce  a  female— 25 
HI.  17 ;  0  How.  St.  Tr.  127 :  or  entico  and  carry  off  a  female— 5  Rand.  627 ; 
25  HI.  28;. 5  Watts  A  S.  461 ;  or  procure  defilement  of  a  girl— 2  Den.  O. 
C.  79:  or  persuade  a  girl  to  prostitution— 4  Fost.  A  F.  160:  9  How.  St. 
Tr.  Iz7;  or  any  offense— 2  Camp.  227;  as  bigamy  or  4ace8W4  Pa.  St» 
S26;  or  abortion— Bright.  441. 

8ubd,  2.  To  charge  one  with  crime— 3  lfoss.536;  25 111.70;  2  Dutch. 
913;  5  Har.  A  J.  817;  2  Mass.  536:  58  N.  Y.  177 ;  2  Pars.  Cas.  367;  1  Leadb 
46;  2  Burr.  998;  1  Salk.  174;  7  L. Beporter^ 58;  4  Barn.  A  Q.  329. 
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Of  CMmes  against  the  Person. 

Chap.       I.    Homicidb. 
XL    Mathbm. 
m.    KmNAPPDia. 

rV.     BOBBKBT, 

y.    Attsmpts  to  Kill. 
VL    Assaults  with  tstjest  to  commit  Feloky, 

OTHSB    THAK   ASSAULTS  WITH    HnXNT  TO 

MuBDxn. 
yn.    Duels  aitd  Challenges, 
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M.  275;  1  Car.  A  K.  eOO;  80  If  »  patfent  dlM  for  'vnut  of  oMIntfy iddll 
In  the  physidaa— 0  Ired.  440:  see  also,  5  Car.  A  P.  333;  1  Moody  C. 
C.  346: 4  Car.  A  P.  398:  3  id.  635;  8  !d.  475;  3  Car.  A  K.  202;  4  Fost.  ft  F. 
356;  10  Cox  0.  G.  486;  id.  525;  12  id.  534.    See  Desty's  Grim.  Law,  S  7 «. 

3.93.  Manslaoghter  is  punishable  by  imprisomBent  in 
tlie  State  prison  not  exceeding  ten  years. 

194.  To  make  the  killing  either  murder  or  manslaoght* 
er,  it  is  requisite  that  the  party  die  within  a  year  and  a 
day  after  the  stroke  received  or  the  cause  of  death  admin- 
istered; in  the  computation  of  which  the  whole  of  the 

day  on  which  the  act  was  done  shall  be  reckoned  the  first. 

Within  a  year  and  a  day— 6  CaL  207;  Id.  210;  1  Dev.  139;  66  Mo.  129; 
41  Tex.  496.   See  3  Inst.  63. 

195.  Homicide  is  excusable  in  the  following  cases : 

1.  When  committed  by  accident  and  misfortune,  in  law« 
folly  correcting  a  child  or  servant,  or  in  doing  any  other 
lawful  act  by  lawful  means,  with  usual  and  ordinary  can* 
tion,  and  without  any  unlawful  intent. 

2.  When  committed  by  accident  and  misfortune,  in  the 
heat  of  passion,  upon  any  sudden  and  sufficient  provoca- 
tion, or  upon  a  sudden  combat,  when  no  undue  advantage 
is  taken,  nor  any  dangerous  weapon  used,  and  when  the 
killing  is  not  done  in  a  cruel  or  unusual  manner. 

No  one  who  fairly  follows  the  rules  of  athletic  sports  can  be  held  r^ 
sponsible  for  death  accidentally  resulting  therefrom— Addis.  270. 

Accident  or  misadventure.— Where  accidental  mischief  results 
from  the  proper  performance  of  a  lawful  act,  the  party  is  excused 
from  all  guilt— 89  Mass.  541 ;  14  Gray,  592.  The  accidental  taking  of  life 
must  have  been  in  doing  some  lawful  act— 23  Iowa*  154;  5  Gush.  306;  32 
Conn.  75;  19  Go.  103;  SlGa.  107:  1  Lew.  C.  C.  161 :  or  if  unlawful,  it  most 
honestly  and  bona  fide  liave  been  believed  to  be  innocent— 30  6a.  383. 
Death  resulting  from  throwing  lumber  from  a  building,  due  caution 
being  used,  is  misadventure  only— Kelyng,  40;  S.  C.  1  Lead.  G.  C.  60. 
So  of  deaths  resulting  from  athletic  sports,  the  rules  of  the  game 
being  f airl V  followed— Addis.  270.   If  a  physician  bona  fide  exercising 


Ills  best  skUl  to  cm'e  a  patient,  pei'f  orms  an  operation  under  which  the 
patient  dies,  it  is  misadventure  only— 3  Car.  &  P.  629;  even  though  he 
acts  with  gross  ignorance-^  Mass.  lJ4 ;  8  Mo.  561 ;  but  see  22  Pa.  St.  261. 

196.  Homicide  is  justifiable  when  committed  by  pub- 
lic officers,  and  those  acting  by  their  command  in  their 
aid  and  assistance,  either— 

1.  In  obedience  to  any  judgment  of  a  competent  conrt; 
or, 

2.  When  necessarily  committed  in  overcoming  actoAl 


J 
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resist&noe  to  the  execution  of  some  legal  proceBs;  or  in 
the  dJschftrge  of  any  other  legal  duty;  or, 

3.  When  necessarily  committed  in  retaking  felons  who 
have  been  rescned  or  have  escaped^  or  when  neeessarily 
committed  in  arresting  persons  charged  with  felony,  and 

who  are  fleeing  from  justice  or  resisting  snch  arrest. 

SvM.  1.  Execution  of  malelkcton.— The  ezecntfon  of  nudefacton 
Is  an  act  of  necessity  where  tbe  law  requires  it,  but  the  court  Issuing 
tile  warrant  most  have  Jurisdiction  or  it  will  be  murder:  otherwise  S 
tbe  warrant  be  merely  infonnal—1  Hughes,  560;  lfiill,(8.C.)327:  dOAla. 
117;  83  Me.S60:  ISOhlo  8t.298:  Winst7l44;  2Den.  C.G.  35.  AsuWtem 
«an  Justify  killing  another  oauy  on  the  ground  of  ozders  from  his  su- 
perior, which  are  lawful— 1  Woods,  480. 

Subd.  2.  Offlcera  of  the  law— whenjMjIltuthorlty  to  arrest  or  im- 
prison Is  resisted,  may  use  force  affainlMiiee,  even  if  death  should  be 
the  conflequence—l  Hughes,  560;  I8ttu(M5t.296:  Winst.  144;  1  Hill(S. 
G.)  337 ;  60  Ala.  117 ;  but  not  when  tMMswtance  is  over  and  the  neces- 
sity has  ceased— see  SO  Ala.  117.  BNn  in  case  of  a  civU  arrest,  if  the 
lives  of  the  arresting  party  are  put  in  Jeopardy— 1  Hill,  (S.  G.)  327.  Ex- 
cept in  cases  of  riot,  an  officer  ii^iot  authorized  to  kill  a  party,  accused 
of  a  misdemeanor,  if  he  fly  fj^Su^es^S  Houst  686;  44  Tex.  128;  13 

Cox  G.  0.4.  'x^miT 

Killing  by  an  offloer  of  a  felon,  tomrevent  Wa  escape.  Is  justifiable 
X^  8tnuige.S82:  2  Ld.  BaaB,J674;  2  Car.  A  K.M3:  Leigh  A  G.  394:  9 
Cox  G.  C.  449;  8  Q.  B.  969;^E^  he  can  be  taken  without  such  severity, 
it  is  at  least  manslan^jte^TOff.  A  P.  168;  id.  166;  2  Abb.  U.  8. 280:  44 
Tex.  646;  so,  of  a  lamfauKSt  unlawfully  executed— see  62  K.  H.  492; 
t4  Gonn.  182;  1  Vent.  9^7 

JSubd.  S.  On  an  jiiMfl.~An  officer  Is  Justified  In  killing  one  accused 
of  felony  if  he  reswsind  flees— 1  Hawks,  456;  2  Den.  G.  (3. 8S;  but  ne- 
cessity alone  wDIJustify  the  klUlng,  and  the  authority  to  arrest  must 
have  been  knqvmn  Ala.  41.  The  slayer  must  show  a  felony  com- 
mitted, and  t^^bject  avowed,  and  a  refusal  to  submit— 2  Dcv.  58. 
Killing  by  oliaA  in  routs,  riots,  and  unlawful  assemblies,  if  necessary 
to  arrest  offeOlnn,  is  JustiJiabie-6  Mich.  160.   See  37  GaL  672. 

197.  Homioide  is  also  justifiahle  when  committed  by 
any  person  in  either  of  the  following  cases: 

1.  When  resisting  any  attempt  to  murder  any  ]>erson, 
or  to  commit  a  felony,  or  to  do  some  great  bodily  injary 
upon  any  person;  or, 

2.  When  committed,  in  defense  of  habitation,  property, 
or  person,  against  one  who  manifestly  intends  or  endeav* 
ors,  by  violence  or  surprise,  to  commit  a  felony,  or  against 
one  who  manifestly  intends  and  endeavors,  in  a  violent, 
riotous,  or  tumultuous  manner,  to  enter  the  habitation  of 
another  for  the  purpose  of  offering  violence  to  any  person 
therein;  or, 

3.  When  committed  in  the  lawful  defense  of  such  per* 
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CHAPTEK  IT. 

MAYHEM. 

i  208.   Mayhem  definecL 

S204.  Mayhem,  how  pnniahable. 

203.  Every  person  who  unlawfully  and  mallcionsly 
deprives  a  human  being  of  a  member  of  his  body,  or  dis- 
ables, disfigures,  or  renders  it  useless,  or  cuts  or  disables 
the  tongue,  or  puts  out  an  eye,  or  slits  the  nose,  ear,  or 
lip,  is  guilty  of  mayhem.  [Approved  March  SOth,  in  ef- 
fect July  Ist,  1874.] 

Offense  under  statnte.— The  statutory  offense  corers  all  malicious 
disabling  of  the  person—S  Conn.  112:  25  Ala.  30;  11  Bush,  603:  W  Mo. 
141;  50N.Y.698;  63  id.  207;  25  Ohio  St.  395;  4  Oreflr.824;  6Ser?.it  R. 
224.  It  consists  in  deprlYing  a  human  being  of  a  limb  or  member  of 
his  body,  and  rendermg  him  defective  in  bodily  vigor,  whatever 
means  or  instrument  may  be  used— 4  Ark.  56;  and  disfigurement  of 
person  is  sufficient— 10  Ala.  928;  maliciously  and  designedly  In  pursu- 
ance of  a  purpose  formed  during  the  conflict— 3  Ala.  497;  4»  id.  18;  as, 
putting  out  an  eye— 7  Humph.  161;  8  Alb.  L.  J.  140;  or,  biting  off  part 
of  an  ear—l  Ired.  121 ;  7  id.  39.  As  to  common-law  offense— see  Desty's 
Crim.  Law,  title  Mayhbm. 

204.  Mayhem  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  fourteen  years. 


.J 
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CHAPTER  m. 

KEDKAPPINO. 

S  207.  Kldnm>piiig  deflne4L 

S  SOB.  PimlBhinent  of  kidnapping; 

207.  Eyery  peison  who  forcibly  steals,  takes,  or  ar- 
rests any  person  in  this  State,  and  carries  him  into  an- 
other conntry,  State,  or  county,  or  who  forcibly  takes  or 
arrests  any  person,  with  a  design  to  take  him  out  of  this 
State,  without  having  established  a  claim  according  to 
the  laws  of  the  United  States,  or  of  this  State,  or  who 
hires,  persuades,  entices,  decoys,  or  seduces  by  false 
promises,  misrepresentations,  or  the  like,  any  person  to 
go  out  of  this  State,  or  to  be  taken  or  removed  therefrom, 
for  the  purpose  and  with  the  intent  to  sell  such  person 
into  slavery  or  involuntary  servitude,  or  otherwise  to 
employ  him  for  his  own  use,  or  to  the  use  of  another, 
without  the  free  will  and  consent  of  such  persuaded  per- 
son, is  guilty  of  kidnapping. 

Kidnapping  defined.— It  is  the  unlawfnl  removal,  stealing,  or  car- 
rying away  of  a  person  from  his  own  State  or  comitry,  against  his  will 
— oee  2  Blab.  0.  L.  6th  ed.  §  752 ;  4  Bl.  Com.  219 :  Bouv.  law  Die. ;  Jacob's 
Law  Die. :  Bell's  Die.  Transportation  to  a  foreign  country  Is  not  nec- 
essary—8  N.  H.  S50.  The  offense  is  comulete  although  the  ship  be  not 
in  fact  destined  to  leave  the  State— 15  Oal.  332.  Procuring  tho  intozl- 
eation  of  a  sailor,  with  the  design  to  ship  him.  Is  sufaclent— 25  N.  Y. 
172. 

Abduction  of  children.— In  California,  nnder  an  earlier  statute,  the 
abduction  must  be  accompanied  with  a  removal  Into  another  county, 
State,  or  Territory;  but  under  a  later  statute,  an  intent  to  conceal  or 
deuin  is  the  gist  of  the  offense— 15  Cal.  833.  A  child,  token  by  tho 
father  from  the  legal  custody  of  its  mother,  must  be  deemed  to  be 
taken  without  her  consent-41  N.  H.  53.  The  forcible  taking  away  a 
child,  against  the  will  of  its  father,  is  an  assault,  though  boththe  child 
and  its  mother  consent-o  Allen,  518. 

*  206L  E^idnapping  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  ten 
years. 
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GHAFTEB  IV. 

^BBE^Y. 

I  21L   Sobbery  defined. 

S  212.  Wbat  fear  may  be  an  element  In  robbery. 

S  213.  Pmilshment  of  robbery. 

211.  Bobbery  is  the  felonious  taking  of  personal  pro]>> 
erty  in  the  possession  of  another,  from  his  person  or  im- 
mediate presence,  and  against  his  will,  accomplished  by 

means  of  force  or  fear. 

Requisites  of  offense.— The  property  taken  should  belong  to  a  per- 
son other  than  the  defendant— 21  Gal.  344;  where  title  is  bona  JSde 
claimed  by  the  defendant  the  case  fails— 28  Ark.  126;  3  Car.  &  P.  409. 
The  taking  must  be  from  the  person,  or  in  the  presence  of  the  par^ 
robbed-^  wash.  C.C.  209;  4Binn.37»:  1  Ohio  St.  422;  11  Humph.  l(»7i 
8  Cold.  350 :  39  6a.  583;  8  Car.  &  P.  49;  2  East  P.  0. 706.  If  force  is  used, 
feur  Is  not  an  essential  ingredieut-4  Binn.  379;  7  Ired.  23d;  7  Mass. 
242;  55  N.  H.  152;  73  N.  C.  83;  35  Ind.  460;  5  B.  1. 60.  So.  to  knock  a 
man  down,  and,  while  insensible,  to  take  his  property  from  him,  is 
robbery— 1  Leach,  320.  There  must  be  a  taking,  and  carrying  away— 
1  Leach,  362. 

The  taking.— The  goods  must  be  taken  animo  furandi,9A  in  larceny 
—12  aa.  2»3;  3  Hun,  114;  4  Ohio  St.  539;  41  Iowa,  200;  71  N.  C.  56.  It  in* 
eludes  larceny,  and  under  the  indictment  the  defendant  may  be  found 
guilty  of  larceny— 53  Cal.  58.  The  taking  must  be  agaimst  the  will  of 
the  owner-PhiU.  (N.  C.)  140;  12  Ga. 293;  Post.  121-8;  and, "if  without" 
or  *'  against"  the  will  of  the  owner,  is  convertible  with  "without  his 
consent,"  as,  where  the  owner  was  insensible  at  the  time— 3  Car.  &  P. 
392;  I  Leach,  820;  or,  when  he  was  helpless— 4  Binn.  379;  but,  if  with* 
out  force,  or  intent  to  use  force,  it  is  not  robbery— 25  Ind.  403. 

212.  The  fear  mentioned  in  the  last  section  may  be 
either — 

1.  The  fear  of  an  unlawful  injury  to  the  person  or  prop- 
erty of  the  person  robbed,  or  of  any  relative  of  his,  or 
member  of  his  family;  or, 

2.  The  fear  of  an  immediate  and  unlawful  injury  to  the 
person  or  property  of  any  one  in  the  company  of  the  per- 
son robbed  at  the  time  of  the  robbery.    [Approved  March 

aOth,  in  effect  July  1st,  1874.] 

Threats  and  fear.— If  the  goods  be  taken  either  by  violence  or  pn^ 
ting  in  fear,  it  is  8ufficient-68  Mo.  581;  59  id.  818:  SSmedes  &  H.4ttl. 
Fear  of  bodily  hurt  is  enough— 1  Leach,  320.  When  fear  is  alleged 
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In  tbe  Indictment  it  must  be  proved— 6  Bush.  436,  and  this  will  be  suffi- 
cient without  actual  force— iDuvall,  150;  68  Mo.  561.   Any  threat  cal- 
culated to  produce  terror  is  8UlQclent-12  Ga.  2U3;  2  East  P.  C.  734;  as 
threatening  to  take  and  destroy  one's  child— 2  East  P.  C.  7M;  ci 
threatening  to  destroy  one's  house— 2  East  P.  C.  731 ;  or  threatening  to: 
charge  one  with  an  unnatural  crime— 12  Oa.  293 ;  7  Humph.  45 :  - 1  Leach,  : 
139;  Id.  193:  Buss.  &  B.  140;  Moodj  C.  0.  2B1:  QYep.  woere  the  fear  t»* 
onnr  as  to  loss  of  character— i  Parier  Cr.  B.  169:  1  i«mcSi,  278:  Buss.  A 
»r3r75;  2  EaatP.  0. 231.  •  t     -  •;  -  *,  * 

213.   Bobbery  is  pnnicliabt^  by  ImpHiTonme&t  in  the 
Slate  priBon  not  los9.tisfui>piie  year; 
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221-2     ASSAT7LTS  OTHKB  TKAIT  TO  WKDESL*  lOi 

221.  Every  person  who  is  guilty  of  an  assaalt,  with 
intent  to  commit  any  felony,  except  an  assault  with  in- 
tent to  commit  murder,  the  punishment  for  which  assault 
is  not  prescribes  by  the  preceding  section,  is  punishable 
by  imprisonment  in  the  State  prison  not  exceeding  five 
yean,  or  tn  a  cotmty  jail  not  exceeding  obe  t&a,  or  by 
line  not  exceeding  five  handred  doltare,  or  by  both. 

Astanlt  with  intent  to  commit  felonf.^The  perpetration  of  an 
assault,  with  Intent  to  commit  ik  felony,  is  a  feiony— 3  BlAckf .  5;  69  Me. 
181.  But  see  4  Mass.  439;  and  a  person  may  be  indicted  for  an  assault 
and  battery  with  intent  to  commit  a  felony— 8  jBlackf .  675:  23  Ind.  150; 
27  id.  15:  53  Id.  854;  17  N.  H.  258;  16  Ind.  2*J2;  29  id.  80;  34  id.  643;  17  Up! 
Can.  O.  F.  139.  There  is  no  materiid  difference  between  an  assault  wiui 
Intent  and  an  asiaalt  with  an  attempt  to  commit  a  crime— 11  Otf.  66;  33 
Ind.  320.   See  14  Ala.  411. 

222.  Every  person  guilty  of  administering  to  another 
any  chloroform,  ether,  laudanum,  or  other  narcotic,  an- 
aesthetic, or  intoxicating  agent,  with  intent  thereby  to 
enable  or  assist  himself  or  any  other  person  to  commit  a 
felony,  is  guilty  of  felony. 

Administering  dmiw.  with  Intent  to  influence  the  paaBloiis,  It  ao 
assaalt-114  Mail:  608;^  Mich.  10.   Bee  1  WheeL  0.  C.  490^ 
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GHAPTEB  Yn. 

pVSJM  AKD  CHALLSNI3B8. 

S  Sflw  Dneldeflned. 

I  238.  Pnnlabment  for  flghtlng  a  duel,  wbeD  deatb  ensues. 

S  227.  Punishment  for  fighting  a  duel,  although  death  does  not  ensue^ 

S  228.  Persons  fighting  duels,  etc.,  disqualified  from  holding  ofDtce,  etc. 

S  229.  Posting  for  not  fighting. 

§288.  Duties  of  ofllcers  to  preyent  duels. 

S  281.  Leaving  the  State  with  intent  to  evade  laws  against  dueling. 

S  282.  Witness' privilege. 

225.  A  duel  is  any  combat  with  deadly^ weapons,  fought 
between  two  or  more  persons,  by  previous  agreement  or 
upon  a  previoas  quarrel. 

Bnel  defined.— An  agreement  tp  fight  with  loaded  pistols,  and  act- 
naOy  fighting  lu  pursuance  of  the  same,  is  n  duel— 1  Blackf .  377 ;  5  Strob. 
63;  8  Humph.  84;  4  Yerg.  143;  5  id.  356.  The  aravamen  of  the  offense 
Is  consent;  if  that  took  place  in  this  State,  tue  statute  ofteuse  is  com- 
plete—53  Ala.  852.  If  fought  in  presence  of  spectators,  it  is  an  a^gra^ 
vated  affray— see  1  Buss.  Cr.  9th  ed.  S  406.  In  California,  figbtiuor  a 
duel  without  fatal  result  is  a  specific  offense— 14  Gal.  651.  bee  »  Leigh, 
806. 

226.  Every  persoir  guilty  of  fighting  any  duel,  from 
which  death  ensues  within  a  year  and  a  day,  is  punish- 
able by  imprisonmei^t  in  the  State  prison  not  less  than 

one  nor  more  than  seven  years. 

When  death  ensues.- Incaseofdellberateduellng.ifdeathensues, 
It  is  murdeiv-4  Dev.  &  B.  491 ;  44  Miss.  762:  and  consent  will  not  excuse 
—31  Ga.  4U;  17  Wend.  351.  In  Calif  omla,  it  is  a  special  offense— 14  Cal. 
861. 

227.  Every  person  who  fights  a  duel,  or  who  sends  or 
accepts  a  challenge  to  fight  a  duel,  is  punishable  by  im- 
prisonment in  the  State  prison  or  in  a  county  jail  not  ex- 
ceeding one  year.  [Approved  March  30th,  in  efliect  July 
Ist,  1874.] 

22&  Any  citizen  of  this  State  who  shall  fight  a  duel 
with  deadly  weapons,  or  send  or  accept  a  challenge  to 
fight  a  duel  with  deadly  weapons,  either  within  this  State 
or  out  of  it,  or  who  shall  act  as  second,  or  knowingly  aid 
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or  assist  in  any  manner  those  thus  oifending,  shall  not  be 
allowed  to  hold  any  office  of  profit,  or  to  enjoy  the  right 
of  Boffrage,  and  shall  be  declared  so  disqualified  in  the 
Judgment  upon  conviotion.    [In  effect  April  6th,  1880.] 

Disqualifications.— A  statute  which  provides  that  the  offender  shall 
be  incapable  of  holding  any  office  of  honor,  trust,  or  profit,  is  constl- 
tutionai— 20  Johns. 457;  8. 0. 8  Cowen,  688.  See  10  Bush,  725;  see  Const. 
Cal.  art.  xx,  §  2. 

Ohallenging  and  accepting  challenges— see  Desty's  Crim.  Law,  S  M  b- 

Remedies  by  action  for  injuries  arising  from  dueling— see  Civ. 
€k>de,  SS  3347. 3348. 

'  229.  Every  person  who  posts  or  publishes  another  for 
not  fighting  a  duel,  or  for  not  sending  or  accepting  a  chal- 
lenge to  fight  a  duel,  or  who  uses  any  reproachful  or  con- 
temptuous language,  verbal,  written,  or  printed,  to  or 
concerning  another,  for  not  sending  or  accepting  a  chal- 
lenge to  fight  a  duel,  or  with  intent  to  provoke  a  duel,  is 
guilty  of  a  misdemeanor. 

230.  Every  judge,  justice  of  the  peace,  sheriff,  or  other 
officer  bound  to  preserve  the  public  peace,  who  has  knowl- 
edge of  the  intention  on  the  part  of  any  persons  to  fight  a 
duel,  and  who  does  not  exert  his  official  authority  to  ar- 
rest the  party  and  prevent  the  duel,  is  punishable  by  fine- 
not  exceeding  one  thousand  dollars. 

231.  Every  person  who  leaves  this  State  with  intent 
to  evade  any  of  the  provisions  of  this  chapter,  and  to 
commit  any  act  out  of  this  State  such  as  is  prohibited  by 
this  chapter,  and  who  does  any  act,  although  out  of  this 
State,  which  would  be  punishable  by  such  provisions  if 
committed  within  this  State^  is  punishable  in  the  same 
manner  as  he  would  have  been  in  case  such  act  had  been 
committed  within  this  State. 

232.  Ko  person  shall  be  excused  from  testifying  or  an- 
swering any  question  upon  any  investigation  or  trial  for 
a  violation  of  either  of  the  provisions  of  this  chapter,  up- 
on the  ground  that  his  testimony  might  tend  to  convict 
him  of  a  crime.  But  no  evidence  given  upon  any  exam- 
ination of  a  person  so  testifying  shall  be  received  against 
l^im  in^  any  criminal  prosecution  or  proceeding. 
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CEL^LPTEBX. 

JJBEL* 

SSI&  libel  defined. 
S2I9.  Punisbmentofllbel. 
S280.  Ualice  presomed. 

4  251.   Truth  may  be  giren  In  erldenee.  Jury  to  determine  law  and 

fact. 
1253.  Publication  defined. 

5  253.  Liability  of  editors  and  pnbUsIien. 

S254.  Publishing  atrae  report  of  public  official proceedlnsspriTileged. 
S  255.   Extent  of  privilege. 
S,2S&   Other  privileged  commnnlcationfl. 

iW.  Threatening  to  pnbUshlibeL  Offer  to  prevent  pabUcation,  with 
intent  to  extort  money. 

248.  A  libel  is  a  malicious  defamation,  expresstd 
either  by  writing,  printing,  or  by  signs  or  pictures,  or  the 
like,  tending  to  blacken  the  memory  of  one  who  is  dead, 
or  to  impeach  the  honesty,  integrity,  virtue,  or  reputation, 
or  publish  the  natural  or  alleged  defects  of  one  who  is 
alive,  and  thereby  to  expose  him  to  public  hatred,  con- 
tempt, or  ridicule.  [Approved  March  30th,  in  effect  July 
1st,  1874.] 

Iiibel  in  generaL^Libel  is  an  offense  under  the  law  both  of  En* 

fland  and  of  the  States  of  the  Union— 17  Mass.  836;  13  Met.  68;  9  N.  H. 
I.  It  is  a  represenbitiou  iu  writmg  or  by  pictures*  calculated  to  lead 
to  any  act  which,  when  done,  is  iDdIctable-4  Mass.  163;  4  McCord,  317; 
9  Johns.  214.  Any  publication  which  tends  to  excite  pe<^le  to  the 
commK»ion  of  any  crime  is  a  libel— Stark.  Slan.  $  152.  A  malicious 
publication  in  printing,  writing,  signs,  or  pictures,  tending  to  injure 
reputation,  disgrace  and  degrade  a  person,  aud  lower  him  in  the  es- 
teem of  the  world,  or  bring  nim  into  oublic  hatred,  contempt,  or  ridi- 
cule-^ Har.  (Del.)  475:  3  id.  4U6;  2  iu.  417.  luteut  is  au  essential  ele- 
ment—15  Pick.  337;  7  Coweu,  613;  Feake  Ad.  Cas.  84;  2  Barn,  is  C.  257: 
aud  the  party  will  be  presumed  to  intend  the  ccmsequences  of  his  act 
-see  4  GaTU;  15  Pick.  337;  22  How.  St.  Trt  237;  2  Sam.  A  C.  257;  9 
Car.  A  P.  462. 

249.  Every  person  who  willfully,  and  with  a  malicious 
intent  to  injure  another,  publishes,  or  procures  to  be  pub- 
lished, any  libel,  is  punishable  by  fine  not  exceeding  five 
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thousand  dollars,  or  imprisonment  in  the  county  jail  hot 
exceeding  one  year. 

250.  An  injurious  publication  is  presumed  to  have 
ibeen  malicious  if  QO  justifiable  motive  for  making  it. is 

shown. 

Malice  in  law.-On  tbe  Intentional  publication  by  another  of  flat- 
ter which  is  libelons,  malice  in  law  will  be  implied,  whatever  tbe  mo- 
tirea  in  fact  may  be-3  Pick.  304:  9  Met.  410:  15  Pick.  837;  7  Cowen.  613. 

25JL  In  all  Criminal  prosecutions  for  libel,  the  truth 
may  be  given  in  evidence  to  the  jury,  and  if  it  appears  to 
the  jury  that  the  matter  charged  as  libelous  is  true,  and 
was  published  with  good  motives  and  for  justifiable  ends; 
the  party  shall  be  acquitted.  The  jury  have  the  right  to 
determine  the  law  and  the  fact.  • 

Jnatiflcation.— To  constitnte  a  Jostiflcation,  tbe  answer  must  arer 
the  trathof  the  publication-9  Cal.  536;  43  id.  879;  3  Hill,  248;  9  Meii 
410;  1ft  Pick.  837:  7  Ired.  180;  but  if  the  libel  assert  the  defamatory 
matter  only  as  the  belief  of  the  author,  or  as  rumor,  or  general  sus- 
picion. It  cannot  be  justified  by  proof  that  tho  authorbelleved  it  to  I)» 
fnie-41  CaL  380;  4  Conn.  406;  8  Wend.  606;  11  Price,  235:  1  ]Bott.  68: 
6  Binff.  215.  But  proof  that  he  believed  it  to  be  true  may  be  admitted 
in  mitigation  of  punishment-^  Ala.  447;  4  Man.  ft  B.  65;  4  Bam.  * 
Ald.81t 

252.  To  sustain  a  charge  of  publishing  a  libel,  it  is  not 
needful  that  the  words  or  things  complained  of  should 
have  been  read  or  seen  by  another.  It  is  enough  that  tjie 
accused  knowingly  parted  with  the  immediate  custody  of 
the  libel,  under  circumstances  which  exposed  it  to  be 
read  or  seen  by  any  other  person  than  himself. 

-Fablicatioti  defined.'— The  offense  is  committed  by  sending  the  11* 
bel  to  tiie  one  libeled,  tboi^h  ^t  reaches  tbe  ear  of  no  third  person*^? 
Conn.  226;  2f  Yerg.  fiSl.  The  transmission  of  a  sealed  Tetter  containing 
libelous  matter  is  indictable— 5  Humph.  112;  6  6a.  276.  .  f 

253.  Each  author,  editor,  and  proprietor  of  any  book, 
newspaper,  or  serial  publication,  is  chargeable  with  the 
publication  of  any  words  contained  in  any  part  of  such 

book,  or  niimber  of  such  newspaper  or  serial. 

^  Liberty  of  the  press.- Every  citizen  has  the  right  of  investigating 
no  conduct  of  those  who  are  intrusted  with  public  business— I  DalL 
83S;  being  responsible  for  the  abuse  of  tliat  liberty— 3  Yeates,  520;  4  id« 
969;  8  piUsb.  Bep.  449.  Thegn^^rantee  of  freedom  of  speech  applieatfk 
words  spoken>or published  in  regard  to  judicial  conduct  or  character 
-7^19  til.  45.  See  Const.  Cal.  art.  I,  sec.  9.  Not  only  theilberty.of  the 
pna  most  be  preserved,  but  liberty  of  written  as  well  as  oral  419- 
cewf^in^all  re&tloos  where  there  ia  a  duty  to  speaks  and.  i£:.>9Jba£  li 
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1  Oamp.nB;  orolamaster  In  glTliig  aeorreet  ehttacter  of  aservsnt 
mKm  mqnlry  made  of  Iilm— 3  Alan.  A  B.  101;  4  Id.  S38;  4  Burr.  3425: 
Bml  V,  P.  8:  bat  ofherwlse*  if  false  answers  be  giTen-4  Bam.  A 
AdoL  700.  Other  privileged  commanioations,  see  Desty's  Grim.  Law, 
tlUeUBSL. 

257.  Erery  peraon  who  threatens  another  to  publish  a 
libel  concerning  him,  or  any  parent,  husband,  wife,  or 
child  of  such  person,  or  member  of  ^his  family,  and  every 
person  who  offers  to  prevent  the  publication  of  any  libel 
upon  another  person,  with  intent  to  extort  any  money  or 
other  valuable  coni^lderatioh  from  any  person,  is  guilty  of 
a  xnifldemeanor. 
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CHAPTER  I. 

&AFB,  4BDUCTION,  CARKAI<  ABUSEr  OF  CHILDBJSK^  JLHD  .SEi* 

DUCTION. 

§  261.  Rape  defined. 

S  262.  When  physical  ability  must  be  proTCd*. 

S  263.  Penetration  sufficient. 

§  264.  Punishment  of  rape. 

§  265.  Abduction  of  women. 

%  266.  Seduction  for  purposes,  of  prostitution. 

§  267.  Abduction. 

261.  Bape  is  an  act  of  sexual  intercoarse  accomplished 
j^  "With  a  female,  not  the  wife  of  the  perpetrator,  under 
p.  either  of  the  following  circumstances : 

1.  Where  the  female  is  under  the  age  of  ten  years. 
*yi  2.  Where  she  is  incapable,  through  lunacy  or  any  other 

^        tmsoundness  of  mind,  whether  temporary  or  permanent, 
[  V        of  giving  legal  consent. 

m"      3.  Where  she  resists,  but  her  resistance  is  overcome  by 
^  force  or  violence. 
^^  JO       4.  Where  she  is  prevented  from  resisting  by  threats  of 
V         immediate  and  great  bodily  harm,  accompanied  by  ap- 
parent power  of  execution;  or  by  any  intoxicating,  nar- 
cotic, or  anaesthetic  substance,  administered  by  or  with 
^-  the  privity  of  the  accused. 

{       5.  Where  she  is,  at  the  time,  unconscious  of  the  nature 
^  of  the  act,  and  this  is  known  to  the  accused. 

.  6.  Where  she  submits,  under  a  belief  that  the  person 
committing  the  act  is  her  husband,  and  this  belief  is  in- 
duced by  any  artifice,  pretense,  or  concealment  practiced 
by  the  accused,  with  intent  to  induce  such  belief. 


^ 


1J 


^ 


against  her  will— I'i  Ark.  8S:):  11  G.a.  225;  33  Mo.  22:  »  Mich.  150;  47 
1U88.6Q9;  25  Wis.  864;  without  her  consent,  and,  against  her  will,  are 


/^ 
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synonymous—47  CaL  447;  105  Mass.  S7G;  seo  110  id.  405;  53  Mo.  €5;  3S 
Mich.  203;  seo  BellC.  C.71;  tiiat  it  was  of^alnst  lier  will  may  bo  in- 
ferred from  tho  circumstances— 35  Geo.  2t>J.  "  Carnal  knowledrjo " 
means  sexual  commerce— 97  Mass.  6D.  A  woman  ceases  to  bo  a  child 
when  she  reaches  the  age  of  puberty— 23  Ohio  St.  102;  S.  C.  1  Greeu. 
C.  R.  CoO. 

252.    Ko  conviction  for  rape  can  be  lia<l  against  one 

v;lio  was  under  the  age  of  fourteen  years- at  the  time  of 

Iho  act  alleged,  unless  his  physical  ability  io  accomplish 

lieuetration  is  proved  as  an  independent-fact,  and  beyond 

a  reasonable  doubt. 

FrcBumption  of  incapacity.- Tho  presumption  is,  that  a  boy  under 
fourteen  years  Is  incapable  of  committing  rape— 14^0«iIo,222;  Winst. 
300;  V  Jones,  CS.  C.)  01 ;  1 1  Ga.  225;  3  Car.  6b  P.  3%;  7  id.  682:  8  id.  736;  9 
id.  118;  but  this  presumption  may  bo  rebutted— 2  Parker  Cr.  B.  174;  14 
Ohio,  iJ22.  That  the  presumption  U  irrebuttable— seo  4  Har.  (Del.)  666 ; 
7  Jones,  (N.  C.)  61 ;  winst.  SoO;  i)  Car.  &  P.  860.  A  boy  under  fourteen 
may  be  liable  as  an  aider  and  abettor— 19  Mass.  380. 

263.    The  essential  guilt  of  rape  consists  in  the  outrage 

to  the  x>erson  and  feelings  of  the  female.    Any  sexual. 

penetration,  however  slight,  is  suiEcient  to  ^complete  the 

crime. 

Femalo  under  ten  years. —It  is  rape  whether  the  carnal  knowledge 
was  with  her  consent  or  uot—11  Oa.  i.'j;  0  Tex.  Ct.  App.  525;  7  id.  342. 
The  l.iw  concluslvciy  pxcsumcs  that  a  child  under  ten  years  is  in- 
capabie  of  giving  consent— 14  Ircd.  :>24;  50  Ga.  36;  S.  C.  2  Am.  Cr.  R. 
58.);  11  Ga.  325;  20  Up.  Can.  Q.  B.  »J0.  Sj  consent  x>f  a  child  of  tender 
years  is  no  consent -29  Ark.  110;  11  Ga.  2io;4  liar  (Del.)  JM;  1  Hill, 
351;  12  Iowa,  00;  1  Leigh,  538;  9  Mich.  150;  .7J]N.«C.20d;  12  Ohio  St.  466: 
17  id.  515;  20  Up.  Can.  Q.  B,  323;  y  Car.  A  P.  213;  10  Cox  C.  O.  144; 
Id.  157.  8o  force  is  not  necessary  in  case  of  a  child  under  ten  years-^ 
G5Ga.303;  11  id.  220. 

Oamal  abuse  of  childrezL— Carnal  knowledge  of  a  child  by  her 
consent  is  not  properly  rape,  althou^Ii  punished  in  tho  same  manner 
—2  Va.  Cas.  2^5;  4/  Miss.  (iO;);  25  Wis.  3o4.  l-'orco  and  resistance  aro  not 
the  essential  elements— 1 1  nqv,  255 : 4  Cent.  L.  J .  525 ;  55  Ala.  204.  Abuse 
is  understoo<I  as  limited  to  the  genital  or;?an3  in  an  attempt  at  carnal 
knowledge,  falling  short  of  penetration— 5J  Al;i.  376. 

Subd.  2.  Incapacity  to  give  consent  through  idiocy  or  mania— 26 
Up.  Can.  Q.  B.  323. 

Subd.  3.  Force  and  resistance.- Force,  actual  or  constnictlye,  is  Sk, 
necessary  ingredient— 53  Cal.62;  30  Ala.  64;  5J  id.  453;  9  Fla.  163;  50 
Barb.  144;  32  Ark.  704;  1  Wheel.  C.  C.  878.  It  is  incident  to  tho  phys- 
ical character  of  the  act— 35  Ga.  263.  Seo  110  Mass.  455;  32  N.  Y.  525;  3 
Cox  C.  C.  543;  even  if  she  is  a  common  strumpet,  or  a  kept  mistress 
of  tho  ravisher-^  Ala.  394;  4  Humph.  1»4;  Q  £ng.300;  1  Hun,  307;  3 
Car.  &  P.  569.  No  particular  amount  of  f  orco  iu  necessary— 2  Iowa, 
560.  See  52  Ind.  187;  60  N.  Y.  374.  The  amount  of  forco  and  resistance 
depend  on  the  relative  strength  of  tho  i)artles,  and  other  circumstan- 
ces—45  N.  H.  148;  35  Ga.  263;  74  N.  C.  425;  2  Tex.  Ct.  App.  340;  6  id.  .'^24. 
There  must  be  on  the  part  of  the  female  the  utmost  resistance— 53  Mo. 
65;  24  Mich.  1;  see  110  Mass.  405;  4!>Ga.  185:  1  Tex.  Ct.  App.  340;  un- 
til she  is  ezhaustea  or  O.Y^ipOWSrvdW)^  tH«  Yi  97^i  hcrqtmost  resist 


'M&sci^ifiil.xl"' 


m^-m^-M^ 


'y^ra 


I 


Jm* 


!#N 


123  ABANDONKBNT  OW  CHILDBKK.  §  273 

or  control,  any  child  under  fhe  age  of  sixteen  yean,  who 
shall  sell,  apprentice,  give  away,  let  out,  or  otherwise  dis- 
pose of  any  snch  child  to  any  person,  under  any  name,  ti- 
tle, or  pretense,  for  the  vocation,  use,  occupation,  calling, 
service,  or  purpose  of  singing,  playing  on  musical  instru- 
ments, rope  walking,  dancing,  begs^g,  or  peddling,  in 
any  public  street  or  highway,  or  in  any  mendicant  or 
wandering  business  whatsoever,  and  any  person  who  shall 
take,  receive,  hire,  employ,  use,  or  have  in  custody,  any 
child  for  sucJi  purposes,  or  either  of  them,  is  guilty  of  a 
misdemeanor,    pn  effect  March  Sd,  1876.] 
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275.    Evefy  woman  who  solicits  of  any  person  any 

medicine,  drug,  or  substance  whaterer,  and  takes  the 

same,  or  who  submits  to  any  operation,  or  to  the  use  of 

any  means  whateyer,.  ^|0i  intenft  ^hereby  to  procure  a 

miscarriage,  unless  the  same  is  necessary  to  preserre  her 

life,  is  punishable  by  imprisonment  in  the  State  prison 

not  less  than  onf^  nor  more  than  five  year$. .: 

Bee  Act  of  1880,  lelsttog  to  sale  of  poisonous  sutotaaoe.  Appendix* 
Pi  7«.  ♦ 
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278.  Brery  penon  who  maliciously,  forcibly,  or  xi  <itid- 
nlently  takes  or  entioes  away  any  child  nnder  the  age  of 
twelve  years,  with  intent  to  detain  and  conceal  vach 
child  from  its  parent,  guardian,  or  other  person  having 
the  lawful  charge  of  such  child,  is  punishable  by  impris- 
onment in  the  State  prison  not  exceeding  ten  years,  or  by 
imprisonment  in  a  county  Jail  not  exceeding  one  year, 
and  a  fine  not  exceeding  five  hundred  dollars. 
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Tisions  of  this  chapter,  is  panishable  by  fine  not  less  than 
two  thousand  dollars,  or  by  imprisonment  in  the  State 
prison  not  exceedlDg  three  years. 

285.  Persons  being  within  the  degrees  of  consangnla- 
ity  within  which  marriages  are  declared  by  law  to  be  in- 
cestuous and  void,  who  intermarry  with  each  other,  or 
who  commit  fornication  or  adultery  with  each  other,  are 
punishable  by  imprisonment  in  the  State  prison  not  ex- 

'ceedingten  years. 

Incest.— Incest  Is  a  statntory  offense— 14  Cal.  199;  1  Morris,  880;  3 
Met.  193 ;  1 1  Ohio  St.  328 :  1 1  G».  63.  It  Is  a  joint  offense— 49  Ind.  644 :  8, 
G.  1  Am.  Cr.  B.  354.  Ana. the  lex  fori  arbitrates  as  to  the  relationship 
— Whart.  Couf .  of  L.  §  136.  In  Iowa,  intermarriaffe  within  the  prohlbv 
Ited  degrees  is  incest,  without  carnal  knowledjffe— 34  Iowa»  647.  In 
Ohio,  emisais  seminis  was  ouce  essential— 22  Ohio  Bt.  541 ;  S.  0. 1  Oreen 
0.  B.  WJi;  but  elsewhere  it  was  held  not  necessa]7— 34  Iowa,  647.  A 
horo  solicitation  is  not  indictable— 82  111.  191 ;  8.  C.  2  Am.  Cr.  B.  329;  64 
Pa.  St.  203;  3a  Mass.  476.  In  California,  the  attempt  must  be  mani* 
tested  by  acts  which  would  end  in  consummation, hut  for  the  inter- 
▼entlon  of  circumstances.  Independent  of  the  will  of  the  party— 14 
Cal.  169.  But  sendtugr  for  a  magistrate  is  not  an  attempt  to  contract  an 
Jnccstaous  marriage— 14  CaL  16J. 

Prohibited  degrees.— Criminal  intercourse  with  a  daughter  Is  Incest 
—11  Qa.  ft8;  and  the  ofleuso  may  be  committed  with  a  natural  as  welt 
as  a  legitimate  daughter—ll  Ala.  289;  30  id.  251.  It  is  not  incest  for  a 
man  to  cohabit  with  his  step-daughter— 47  Miss.  278;  the  relation  of 
step-danshter  and  step-father  ceases  to  e;sist  on  its  termination  by 
death  or  divorce— 22  Ohio  St.  641 ;  8.  C.  1  Green  C.  B.  663.  Brother  and 
lister  mean  the  offoprlng  of  the  same  parents :  they  do  not  necessarily 
4mp]^  legitintacy  ofbirth— 34  Iowa,  547.  See  Desty's  Crim.  Law,  S  58  a. 
See  ClY.  Code,  S  69. 

286.  Every  person  who  is  guilty  of  the  inf amons  crime 
against  nature,  committed  with  mankind  or  with  any  ani<t 
jnal,  is  panishable  by  imprisonment  in  the  State  prison 
not  less  than  five  years. 

Crime  against  nature.— Sodomy  Is  the  carnal  knowledge  committed 
i^alnst  tho  order  of  nature  by  man  with  man,  or  by  man  with  w<Hsan 
In  an  unnatural  mannner,  or  by  man  or  woman  with  a  beast— 5  Parker 
Cr.  B.  200.  Consent  or  non-consent  Is  immaterial— 8  Oar.  ft  P.  604;  8 
Cox  C.  C.  270;  tho  party  consenting  being  an  accomplice— ill  Mass.  411. 
See  Bosc.  Cr.  Ev.  944;  unless  committed  on  a  child  under  fourteen— I 

eBQjson,  864;  Law  B.  2  O.  C.  12.  It  is  sexual  connection  per  anum-^ 
nss.  A  B.  C.  0. 331 ;  see  1  Ya.  Cas.  807,  with  mankind  or  beast,  but  not 
with  fowl— 2  Whart.  0.  L.  8th  ed.  §  579.  Attempts  and  assaults  to  com- 
mit the  offense  are  indictable-3  Q.  B.  180;  1  Moody  0.  C.  84;  Law  B. 
S0.G.12;  8Gar.ftF.417. 

287.  Any  sexual  penetration,  however  slight,  is  suf- 
ficient to  complete  the  crime  against  nature. 

.  Penotvatlon  is  essential  to  the  offense— Buds,  ft  B.  CO.  331 ;  see  8  Car. 
ft  P.  604:  and  without  emission  it  Is  sul&cient— 1  Ta.  Gas.  »07;  3  U^% 
ftj.iai:  f  .    .  > 
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CHAPTER  VL 

VIOLATING  SEPULTUBB  AND  THE  RKMATN8   OF   THB  DSAD. 

§  230.  ITnlawfal  mutilation  or  removal  of  dead  todies. 

S  291.  Unlawful  removal  of  dead  body  from  grave  for  dissection^  etow 

S  292.  Who  are  cbarged  with  the  duty  of  burial. 

S  293.  Punishment  for  omitting  to  bury. 

S  294.  Who  are  entitled  to  custody  of  a  body. 

S  295.  AiTesting  or  attaching  a  dead  body. 

5  29S.  Defacing  tombs  and  monuments. 
f  297.  Unlawful  interments. 

290.  Every  person  who  mutilates,  disinters,  or  re- 
moves from  the  place  of  sepulture  the  dead  body  of  a 
human  being  without  authority  of  law,  is  guilty  of  fel- 
ony. But  the  provisions  of  this  section  do  not  apply  to 
any  person  who  removes  the  dead  body  of  a  relative  or 
friend  for  reinterment. 

Violation  of  sepulture.— It  is  a  crime  at  common  law  to  wantonly  or 
illegally  disturb  a  corpse--8  Pick.  aiU:  19  id.  304;  10  id.  37;  1  Leacb, 
497:  Russ.  &  B.  G.  G.  387;  7  Gox  G.  G.  214;  or  to  remove  one— 7  Cox  C. 
0. 214.  It  is  not  necessary  that  all  engaged  should  be  actually  present, 
provided  they  are  near  enough  to  render  assistance— 6  Bla^.  110. 
!Elie  wife  loses  all  control  over  the  body  of  her  husband  after  its  bur- 
ial—42  Pa.  St.  293. 

291.  Every  person  who  removes  any  part  of  the  dead 

body  of  a  human  being  from  any  grave  or  other  place 

where  the  same  has  been  buried,  or  from  any  place  where 

the  same  is  deposited  while  awaiting  burial,  with  intent 

to  sell  the  same,  or  to  dissect  it,  without  authority  of  law, 

or  from  malice  or  wantonness,  is  punishable  by  imprison* 

ment  in  the  State  prison  not  exceeding  five  years. 

Body-snatching.— It  is  a  crime  to  dig  up  and  remove  a  dead  body 
for  gain  or  for  dissection— 4  Blackf.  328;  19  Pick.  304;  10  Id.  37;  DowL 

6  B.  13:  1  Leach,  497;  8  Gox  G.  G.  18;  or  to  sell  a  dead  body  for  dlssco* 
tion-8CoxG.C.18. 

292.  The  duty  of  burying  the  body  of  a  deceased  per* 
son  devolves  upon  the  persons  hereinafter  specified: 
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294.  The  person  charged  by  law  with  the  duty  of  bury- 
ing the  body  of  a  deceased  person  is  entitled  to  the  cus- 
tody of  such  body  for  the  purpose  of  burying  it;  except 
that  in  the  case  in  which  an  inquest  is  required  by  law  to 
be  held  upon  a  dead  body  by  a  coroner,  such  coroner  is 
entitled  to  its  custody  until  such  inquest  has  been  com- 
pleted« 

295.  Every  person  who  arrests  or  attaches  any  dead 
body  of  a  human  being,  upon  any  debt  or  demand  what- 
eyer,  or  detains  or  claims  to  detain  it  for  any  debt  or  de- 
mand, or  upon  any  pretended  lien  or  charge,  is  guilty  of 
a  misdemeanor. 

296.  Every  person  who  willfully  and  maliciously  de- 
faces, breaks,  destroys,  or  removes  any  tomb,  monument, 
or  gravestone,  erected  to  any  deceased  person,  or  any 
memento  or  memorial,  or  any  ornamental  plant,  tree,  or 
shrub,  appertaining  to  the  place  of  burial  of  a  human  be- 
ing, or  who  shall  mark,  deface,  injure,  destroy,  or  remove 
any  fence,  post,  rail,  or  wall  of  any  cemetery  or  grave- 
yard, is  guilty  of  a  misdemeanor. 

Violation  of  sepnlcher.— It  is  an  offense  at  common  law  to  deface 
tombs,  monoments,  gmvea,  burlaUots*  etc.— S  Coke  Inst.  202;  S  Bish. 
G.  L.  6th  ed.  S  H^  u  a  place  has  once  acquired  the  character  of  a 
cemetery,  it  does  not  cease  to  have  it  by  mwe  disuse— 7  Allen,  299. 
See  Pol.  Code,  SS  9074-8062. 

297.  Every  person  who  shall  bury  or  inter,  or  cause  to 
be  buried  or  interred,  the  dead  body  of  any  human  being, 
or  any  human  remains,  in  any  place  within  the  corporate 
limits  of  any  city  or  town  in  this  State,  or  within  the  cor- 
porate limits  of  the  city  and  county  of  San  Francisco,  ex- 
cept in  a  cemetery,  or  place  of  burial,  now  existing  under 
the  laws  of  this  State,  and  in  which  intermei^  have  been 
made,  or  that  is  now  or  may  hereafter  be  established  or 
organized  by  the  board  of  supervisors  of  the  county,  or 
city  and  conntyt  in  which  such  city  or  town,  or  city  and 
county,  is  situate,  shall  be  guilty  of  a  misdemeanor.  [In 
effect  Maroh  80(h,  1874.  ] 
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CHAPTEB  Vn. 

OF  OBIMBS  AGAINST  RELIGION  AND  GONSOIBNOlIt  AND  OXJEDB 
OFFENSES  AGAINST  GOOD  MOSAL8* 

S  299.  Sunday  amnsements,  where  liqnors  are  sold.   Bepealed. 

{800.  Keeping  open  places  of  business  on  Sunday.   Repealed. 

§  SOI.  Limitation  on  operation  of  preceding  section.  Bepealed. 

S  302.  Disturbing  religions  meetings. 

S  803.  Sale  of  liquors  at  theaters,  and  employing  womtn  to  sen  ll» 

quors  thereat. 

S  304.  Selling  liquors  at  camp-meeting. 

S  805.  Limitation  of  preceding  section. 

S  306.  Females  exhibited  in  public  places. 

S  307.  Keeping  or  resorting  to  place  where  opium  Is  used. 

S  309.  Admission  of  minor  to  place  of  prostitution. 

299.  Belating  to  Sunday  exhibitions  and  amusements, 
was  repealed  by  act  approved  and  in  effect  February  8th, 
1883. 

300.  Relating  to  transaction  of  business  on  Sunday, 
was  repealed  by  act  approved  and  in  effect  February  8tli, 
1883. 

301.  Excepting  certain  business  from  the  provisions 
of  foregoing  sections,  was  repealed  by  act  approved  and 
in  effect  February  8th,  1883. 

302.  Every  person  who  willfully  disturbs  or  disquiets 
any  assemblage  of  people  met  for  religious  worship,  by 
noise,  profane  discourse,  rude  or  indecent  behavior,  or  by 
any  unnecessary  noise,  either  within  the  place  where  such 
meeting  is  held,  or  so  near  it  as  to  disturb  the  order  and 
solemnity  of  the  meeting,  is  guilty  of  a  misdemeanor. 

Disturbing  religions  worship  is  an  indictable  offense—2  Wheel.  0. 
C.  135;  6  Har.  (Del.)  490;  8  Sneed,  313;  5  Tex.  Ct.  App.  470:  although 
the  meeting  was  only  to  transact  business-^  Sneed,  518;  78  If.  G.  4w; 
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the  sale  of  liquoni  or  other  articles,  which  business  was 
established  prior  to  the  appointment  of  the  meeting  re- 
ferred to  in  such  section* 

30€L  Every  person  who  causes,  procures,  or  employs 
any  female  for  hire,  drink,  or  gain,  to  play  upon  any  mu- 
sical instrument,  or  to  dance,  promenade,  or  otherwise  ex- 
hibit herself,  in  any  drinking  saloon,  dance-cellar,  ball« 
room,  public  garden,  public  highway,  common,  park,  or 
street,  or  in  any  ship,  steamboat,  or  railroad  car,  or  in  any 
place  whatsoever,  if  in  such  place  there  is  connected 
therewith  the  sale  or  use,  as  a  beverage,  of  any  intoxicat- 
ing, spirituous,  vinous,  or  malt  liquors;  or  who  shall  al- 
low the  same  in  any  premises  under  his  control,  where 
intoxicating,  spirituous,  vinous,  or  malt  liquors  are  sold  or 
used,  when  two  or  more  persons  are  present,  is  punishable 
by  a  fine  not  less  than  fifty  nor  more  than  five  hundred  dol- 
lars, or  by  imprisonment  in  the  county  jail  not  exceeding 
three  months,  or  by  both;  and  every  female  so  playing 
upon  any  musical  instrument,  or  dancing,  promenading, 
or  exhibiting  herself,  as  herein  aforesaid,  is  punishable  by 
a  fine  not  exceeding  one  hundred  dollars,  or  by  imprison- 
ment in  the  county  jail  not  exceeding  one  month,  or  by 
both.    [Approved  March  SOth,  1874.  ] 

§  307.  Every  person  who  opens  or  maintains,  to  be  re- 
sorted to  by  other  persons,  any  place  where  opium,  or 
any  of  its  preparations,  ia  sold  or  given  away,  to  be 
smoked  at  such  place,  and  any  person  who  at  such  place 
sells  or  gives  away  any  opium,  or  its  said  preparations,  to 
be  there  smoked  or  otherwise  used,  and  every  person  who 
visits  or  resorts  to  any  such  place  for  the  purpose  of  smok- 
ing opium,  or  its  said  preparations,  is  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  punished  by 
a  fine  not  exceeding  five  hundred  dollars,  or  imprisonment 
in  the  county  jail  not  exceeding  six  months,  or  by  both 
such  fine  and  imprisonment.    [In  effect  March  4th,  18&L  ] 

309i   Any  proprietor,  keeper,  manager,  conductor,  or 
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person  liaving  the  control  of  any  house  of  prostitution,  or 
any  house  or  room  resorted  to  for  the  purpose  of  prostitu« 
tion,  who  shall  admit  or  keep  any  minor  of  either  sex 
therein,  or  any  parent  or  guardian  of  any  such  minor 
who  shall  admit  or  keep  such  minor,  or  sanction,  or  con- 
nive at  the  admission  or  keeping  thereof,  into,  or  in  any 
such  house  or  room,  shall  be  guilty  of  a  misdemeanor, 
[In  effect  April  12th,  1880.] 
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nVDXCBNT    BZPOSUBB,   OBSCENE  EXHIBITIONS,   BOOKS  AND 
FEINTS,  AND  BAWDt  AND  OTHBS  DISOBDEBLY  BOUSES. 

S  311.  Ihdetent  exposures,  exhibitions,  and  pictures. 

S  S12.  Seizure  of  indecent  articles  authorized. 

S  313.  Their  character  to  be  summarily  determined. 

S  314.  Their  destruction. 

S  315.  Keeping  or  residing  in  a  house  of  iU-fftme. 

S  316.  Keeping  disorderly  houses. 

S  317.  Advertising  to  produce  miscarriage. 

S  818.  Enticing  to  place  of  gambling  or  prostitution. 

311.   Every  person  who  willfully  and  lewdly,  either: 

1.  Exposes  his  person  or  the  private  parts  thereof,  in 
any  public  place,  or  in  any  place  where  there  are  present 
other  persons  to  be  offended  or  annoyed  thereby;  or, 

2.  Procures,  counsels,  or  assists  any  person  so  to  ex- 
pose himself,  or  to  take  part  in  any  model  artist  exhibi- 
tion, or  to  make  any  other  exhibition  of  himself  to  public 
view,  or  to  the  view  of  any  number  of  persons,  such  as  is 
offensive  to  decency,  or  is  adapted  to  excite  to  vicious  or 
lewd  thoughts  or  acts;  or, 

3.  Writes,  composes,  stereotypes,  prints,  publishes, 
sells,  distributes,  keeps  for  sale,  or  exhibits  any  obscene 
or  indecent  writing,  paper,  or  book;  or  designs,  copies, 
draws,  engraves,  paints,  or  otherwise  prepares  any  ob- 
scene or  indecent  picture  or  print;  or  molds,  cuts,  casts, 
or  otherwise  makes  kny  obscene  or  indecent  figure;  or, 

4.  Writes,  composes,  or  publishes  any  notice  or  advezw 
tisement  of  any  such  writing,  paper,  book,  picture,  print, 
or  figure;  or, 

5.  Sings  any  lewd  or  obscene  song,  ballad,  or  other 
words,  in  any  public  place,  or  in  any  place  where  there 
are  persons  present  to  be  annoyed  thereby,  is  guilty  of  a 
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ipottaB  of  a  lottery*  and  aiding  In  snob  inroiBOtlon,  an  tnUt  diflerait 
modes  of  eommittuig  tbe  same  ofFense— 13  Bosli,  66d. 

321.  Every  person  who  sells,  gives,  or  in  any  mannei 
whatever  furnishes  or  transfers  to  or  for  any  other  per- 
son any  ticket,  chance,  share,  or  interest,  or  any  paper, 
certificate,  or  instrument  purporting  or  understood  to  be 
or  to  represent  any  ticket,  chance,  share,  or  interest  in,  oz 
depending  upon  the  event  of  any  lottery,  is  guill^  of  a 
misdemeanor. 

Selling  tickets  an  oflbnse—lS  Allen,  534;  8  Mo.  006.  Any  person  who 
sens  a  lottery  ticket  is  *'  concerned  in  carrying  on  "  tbe  business,  but  a 
resale  of  a  ticket  by  a  third  person  is  not  a  violation  of  tbe  statute- 
38  Ala.  83.  Tbe  prohibition  includes  all  tickets  and  all  lotterles—lS 
Bosh,  6B6;  and  selling  or  offering  for  sale  is  a  misdemeanor— 29  Qa. 
618.  The  sale  of  a  number  of  tickets  is  but  one  off ense— 6  Baxt.  ( Tenn. ) 
&M.  A  ticket  purporting  to  entitle  the  holder  to  whatever  prize  should 
be  drawn  by  a  corresponding  number,  in  a  scheme  called  a  prize  con- 
cert, is  a  lott^  ticket— 97  Mass.  583.  The  general  law  pimuhlng  for 
sale  of  lottery  nokets  is  not  repealed  by  a  special  act  autuorljdng  a  lot- 
tery—40  CaL  419. 

322.  Bvery  person  who  aids  or  assists,  either  by  print- 
ing, -writing,  advertising,  publishing,  or  otherwise,  in  set- 
ting up,  managing,  or  drawing  any  lottery,  or  in  selling 
of  disposing  of  any  ticket,  chance,  or  share  therein,  is 
gtdHy  of  a  misdemeanor, 

Pnblioatlon.— It  Is  a  misdemeaaor  to  pabllsh  anaeeonnt  of  a  letterr 
to  be  drawn  in  another  State  or  Territory— 3  Penio,2i2;  1  N,  Y,180. 
In  Conneetlcnt,  it  Is  crlmini^  to  publish  any  printed  proposal  to  sell 
or,proeiire  lottery  tickets,  and  the  statute  applies  to  domestic  as  well 
as  loragn  lotteries,  but  a  ** caution  notice"  Is  not  a  violation  of  the 
ttaeate— SB  Oonn.  225.  in  Massachnseets,  the  printer  of  a  newspaper 
elm^lnlnir  an  advertisement  of  lottery  tickets  is  liable,  and  a  sign- 
Eoarduim  advertisement-^  Pick.  41 ;  and  it  is  no  defense  that  itls  a 
foreign  k>ttery-2  Met  328. 

323.  Every  person  who  opens,  sets  up,  or  keeps,  by 
htftiself  4>r  by  any  other  person,  any  office  or  otber  place 
fo^  the  sale  of,  or  for  registering  the  number  of  any 
ticket  in  any  lottery,  or  who  by  printing,  writing,  or 
otberwisdi  advertises  or  publishes  the  setting  up,  open-, 
ing,  or  using  of  any  such  office,  is  guilty  of  a  misde- 


324.  Every  person  who  insures  or  receives  any  con- 
sideration for  insuring  for  or  against  the  drawing  of  any 
ticket  in  any  lottery  whatever,  whether  drawn  or  to  be 
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drawn  within  this  State  or  not,  or  who  receires  any  Tala« 
able  consideration  upon  any  agreement  to  repay  any 
sum,  or  deliver  the  same,  or  any  other  property,  if  any 
lottery  ticket  or  nnmber  of  any  ticket  in  any  lottery  shall 
prove  fortunate  or  unfortunate,  or  shall  be  drawn  or  not 
be  drawn,  at  any  particular  time  or  in  any  particular 
order,  or  who  promises  or  agrees  to  pay  any  sum  of 
money,  or  to  deliver  any  goods,  things  in  action,  or  prop« 
erty,  or  to  forbear  to  do  anything  for  the  benefit  of  any 
person,  with  or  without  consideration,  upon  any  event  ox 
contingency,  dependent  on  the  drawing  of  any  ticket  in 
any  lottery,  or  who  publishes  any  notice  or  ppposal  of 
any  of  the  purposes  aforesaid,  is  guilty  of  a  misdemeanor. 

Insnrlng  tiokets.— A  guaranty,  binding  the  guarantor  to  pay  the 
prize,  Is  a  lottery  ticket,  thougbi  not  in  the  form  of  one— 5  Band.  715. 

325.  All  moneys  and  property  offered  for  sale  or  dis« 
tiibution  in  violation  of  any  of  the  provisions  of  this 
chapter  are  forfeited  to  the  State,  and  may  be  recovered 
by  information  filed,  or  by  an  action  brought  by  the  at< 
tomey-general,  or  by  any  district  attorney,  in  the  name 
of  the  State.  Upon  the  filing  of  the  information  or  com- 
plaint, the  clerk  of  the  court,  or  if  the  suit  be  in  a  jus* 
tice'8  court,  the  justice,  must  issue  an  attachment 
against  the  property  mentioned  in  the  complaint  or  in* 
formation,  which  attachment  has  the  same  force  and 
effect  against  such  property,  and  is  issued  in  the  same 
manner,  as  attachments  issued  from  the  district  courts  in 
civil  cases. 

326.  Every  person  who  lets,  or  permits  to  be  used, 
any  building  or  vessel,  or  any  portion  thereof;  knowing 
that  it  is  to  be  used  for  setting  up,  managing,  or  drawing 
any  lottery,  or  for  the  purpose  of  selling  or  disposing  of 
lottery  tickets,  is  guilty  of  a  misdemeanor. 

Lottery  officea.— In  New  York,  it  is  not  an  indictable  offense  to  ke^p 
a  room  for  the  sale  of  lottery  tickets— 8  Denio,  101. 
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CHAPTER  X. 

GAMING. 

S  330.  Oamlng  prohibited.   Penalty. 

5  331.  l^ermiftlng  gainMlnc  in  houses  owned  or  rented. 

S  332.  Winning  at  play  by  fraudulent  means. 

$  333.  Witnesses  neglecting  or  refusing  to  attend  triaL 

S  334.  Witness'  privilege.  . 

$  335.  Duties  of  district  attorneys,  sheriffs,  and  others. 

S  336.  Permitting  minor  to  play  in  saloon. 

§  337.  Pretending  to  give  authority  to  conduct  games. 

330.  Every  person  who  deals,  plays.,  or  carries  on,  opens 
or  causes  to  be  opened,  or  who  conducts  either  as  owner 
or  employ^,  whether  for  hire  or  not,  any  game  of  faro, 
monte,  roulette,  lansquenet,  rouge  et  noire,  rondo,  tan, 
fanrtarif  stud-horse  poker ^  seven  and  a  half,  twenty-one,  or 
any  banking  or  percentage  game  played  with  cards,  dice, 
or  any  device,  for  money,  checks,  credit,  or  any  other  rep- 
resentative of  value,  is  punishable  by  fine  of  not  less  than 
two  hundred  nor  more  than  one  thousand  dollars,  and  shall 
be  imprisoned  in  the  county  jail  until  such  fine  and  costs 
of  prosecution  are  paid,  such  imprisonment  not  to  exceed 
one  year  ;  and  every  person  who  plays  or  bets  at  or  against 
any  of  said  prohibited  game  or  games,  is  guilty  of  amisde^ 
meanoi\    I  Approved  March  14th,  1885.J 

Statutory  ofibnse.— The  substance  of  the  statutory  offense  is  to  deal 
ft  game  for  money— 14  CaL  30.  The  statute  In  relation  to  gambling  is 
constitutional— 14  Cal.  873.  It  must  be  construed  with  the  general  act 
concerning  criminal  proceedings,  and  where  a  fine  Is  imposed  on  con- 
Tiction,  defendant  may  be  Imprisoned  to  enforce  its  payment—?  Cal. 
203.  A  statute  authorizing  the  granting  of  a  license  to  keep  a  gambling- 
house,  affords  protection  solely  against  a  criminal  prosecution— 1  Ciu. 
441 :  it  does  not  legalize  gambling  contracts  which  are  void  at  common 
law— 1  Cal.  441:  2  id.  81;  8  id.  329;  4  id.  823;  but  notes  given  for  a  gam- 
ing consideration  are  valid  In  the  hands  of  a  bona^demdorsee—TCal. 
64;  4  Id.  821.  This  section  does  not  apply  to  one  who  merely  bets  at 
the  game:  such  a  person  Is  not  accessory  to  the  crime  of  gaming— 53 
Cal.^7.  The  offense  is  a  misdemeanor  punishable  by  fine,  and  1  mpris- 
onment  till  the  fine  is  paid— 47  Cal.  128;  as  at  common  law— 2  Blackf. 
251.  See  Desty's  Ciim.  Law,  §  101  a.  As  to  prohibited  games,  see  id. 
S  101  b. 

Offense  at  coiqimon  law.— An  agreement  between  two  or  more 
persons  to  risk  their  money  or  property  In  a  contest  or  chance  of  any 
Kind,  where  one  may  be  gainer  and  the  other  loser,  Is  gambling  at 
common  law— 5  Sneed,  507;  3  Helsk.  488;  S.  C.  1  Green  C.  B.  323;  see 
I  Uelgs,  99;  1  Humph,  486;  and  is  an  indictable  oflense-3  Granch  G.  0» 
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661 :  1  id.  150;  2  Id.  45;  Id.  92.  Single  acts  constitute  the  offenae^ll  B. 
1.417;  13  Mo.  455;  15  Ala.8S»;  20  id.  SO;  1  Ohio  St.  61;  ai)d  consecotJva 
games  at  ono  sitting  constitute  one  offense— 13  Ga.  396;  20  id.  155.  The 
gist  of  the  offense  is  tlio  obtaining  of  property  of  another  by  tlie 
Fraudulent  use  of  cards  or  other  devices— 76  111.  265;  and  the  publicity 
of  the  act-61  Ala.  23.    8ee  14  Gray,  390;  id.  26. 

Betting.— A  bet  Is  a  wa^rer,  and  the  bet  Is  complete  when  the  offer 
to  bet  is  complete,  althougli  the  stJklco  bn  nc  ither  lost  nor  won— 7  Port. 
453.  To  constitute  a  wager,  both  parties  must  incur  a  risk— 5  Humph. 
561.  In  California,  ono  who  bets  at  faro  is  not  acresi$ury  to  tho  cruue 
of  gaming— 53  Cal.  247;  and  see  22  Ala.  16.  As  to  the  statutes  of  other 
States— see  Desty's  Crim.  Law,  §  101  c,  et  sea.  Wagers  affecting  third 
persons  or  the  public  peace,  morals,  or  public  policy,  at  common  law 
are  not  recoverable— 6  Cal.  859:  37  id.  670;  37^ld.  168;  43  Id.  616;  but 
they  may  be  disaffirmed  before  the  result  is  known,  and  the  money  in 
hands  of  a  stokehohler  be  recovered— 37  Cal.  670.  See  Desty's  Crim. 
Law,  §§  70  g,  101  c.   Betting  at  races— see  id.  S  101  d. 

331.  Every  person  who  knowingly  permits  any  of  the 

games  mentioned  in  the  preceding  section  to  be  played, 

conducted,  or  dealt  in  any  house  owned  or  rented  by  such 

person,  in  whole  or  in  part,  is  punishable  as  provided  in 

the  preceding  section. 

Liability.— The  owners  are  liable  only  when  the  gaming  is  done  with 
their  knowledge— 7  CaL  208.    See  Desty's  Crim.  Law,  i  102  c. 

332.  Every  person  who,  by  the  game  of  **  three-card 
monte  "  so-called,  or  any  other  game,  device,  sleight  of 
hand,  pretensions  to  fortune- telling,  trick,  or  other  means 
whatever,  by  use  of  cards  or  other  implements  or  instru- 
ments, or  while  betting  on  sides  or  hands  of  any  such 
play  or  game,  fraudulently  obtains  from  another  person 
money  or  property  of  any  description,  shall  be  punished 
as  in  case  of  larceny  of  property  of  like  value.  [In  ef- 
fect AprU  16th,  1880.] 

Cheating  at  games— as  with  false  dice,  etc..  is  a  misdemeanor  at 
common  law— see  1  Russ  Cr.  9th  ed.  624.  So  of  a  conspiracy  to  cheat 
--4  Cox  C.  G.  390;  8  id.  305. 

333.  Every  person  duly  summoned  as  a  witness  for 
the  prosecution,  on  any  proceedings  had  under  this  chap- 
ter, who  neglects  or  refuses  to  attend,  as  required,  is 
guilty  of  a  misdemeanor. 

See  Code  Civ.  Froc.  part  iv,  title  Ui,  chap.  U. 

334.  Ko  person,  otherwise  competent  as  a  witness,  is 
disqualified  from  testifyiug  as  such  concerning  the  offense 
of  gaming,  on  the  ground  that  such  testimony  may  criio- 
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inate  himself;  but  no  prosecution  can  afi^er wards  be  had 
against  him  for  any  offense  concerning  which  he  testified. 

335.  Every  district  attorney,  sheriff,  constable,  or 
police  officer  must  inform  against  and  diligently  pros- 
ecute persons  whom  they  have  reasonable  cause  to  be- 
lieve offenders  against  the  provisions  of  this  chapter, 
and  every  such  officer  refusing  or  neglecting  so  to  do,  is 
guilty  of  a  misdemeanor. 

336.  Every  owner  or  lessee,  or  keeper  of  any  house 
used  in  whole,  or  in  part,  as  a  saloon  or  drinking-place, 
who  knowingly  permits  any  person  under  twenty-one 
years  of  age  to  play  at  any  game  of  chance  therein,  is 
guilty  of  a  misdemeanor.    [Approved  March  24th,  1874.] 

337.  Every  State,  county,  city,  city  and  county,  town, 
or  township  officer,  or  other  person  who  shall  ask  for,  re- 
ceive, or  collect  any  money,  or  other  valuable  considera- 
tion, either  for  his  own  or  the  public  use,  for  and  with  the 
understanding  that  he  will  aid,  exempt,  or  otherwise  as- 
sist any  person  from  arrest  or  conviction  for  a  violation  of 
section  three  hundred  and  thirty  of  the  Penal  Cod§;  or 
who  shall  issue,  deliver,  or  cause  to  be  given  or  delivered 
to  any  person  or  persons  any  license,  permit,  or  other 
privilege,  giving  or  pretending  to  give  any  authority  or 
right  to  any  person  or  persons  to  carry  on,  conduct,  open, 
or  cause  to  be  opened,  any  game  or  games  which  are  for- 
bidden or  prohibited  by  section  three  hundred  and  thirty 
of  said  Code  ;  and  any  of  such  officer  or  officers  who  shall 
vote  for  the  passage  of  any  ordinance  or  by-law,  giving, 
granting,  or  i^re  tending  to  give  or  grant  to  any  person  or 
persons  any  authority  or  privilege  to  open,  carry  on,  con- 
duct, or  cause  to  be  opened,  carried  on,  or  conducted,  any 
game  or  games  prohibited  by  said  section  three  hundred, 
and  thirty  of  the  Penal  Code,  is  guilty  of  a  felony.  [Ap- 
proved March  12th,  1886.] 
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CHAPTER  XI. 

PAWNBROKERS. 

f  S38.  Pawnbroklng  without  Uceuse. 

S  339.   Falling  to  keep  a  register. 

I  340.   Cluurglng  unlawful  rate  of  interest. 

I  341.  Selling  before  time  of  redemption  has  expired*  or  without  n» 

tice. 
I  342.   Refusing  to  disclose  particulars  of  sale. 
S  343.  Refusing  to  allow  an  offtcer  with  search-warrant  to  inspect 

roister  of  pledged  articles. 

338w  Every  person  who  carries  on  the  business  of  a 
pawnbroker,  by  receiving  goods  in  pledge  for  loans  at. 
any  rate  of  interest  above  the  rate  of  ten  per  cent,  per  an- 
num, except  by  authority  of  a  license*  is  guilty  of  a  mis- 
demeanor. 

Constitutional  law.— The  Code  provision  limiting  the  rate  of  in- 
terest which  may  bo  charged  on  loans,  is  not  repugnant  to  art.  i,  1 2  of 
the  State  Constitution— 29  Cai.  271.  See  S  ^l,po*l,  and  see  Civ.  Code, 
SS2086-3U11. 

339.  Every  person  who  carries  on  the  business  of  a 
pawnbroker,  who  fails  at  the  time  of  the  transaction  to 
enter  in  a  register  kept  by  him  for  that  purpose,  in  the 
English  language,  the  date,  duration,  amount,  and  rate 
of  interest  of  every  loan  made  by  him,  or  an  accurate  de- 
scription of  the  property  pledged,  or  the  name  and  resi- 
dence of  the  pledgor,  or  to  deliver  to  the  pledgor  a  written 
copy  of  such  entry,  or  to  keep  an  account  in  writing  of  all 
sales  made  by  him,  is  guilty  of  a  misdemeanor. 

See  s  502,  pott, 

340.  Every  pawnbroker  who  charges  or  receives  m- 
terest  at  the  rate  of  more  than  two  i>er  cent,  per  month, 
or  who,  by  charging  commissions,  discount,  storage,  or 
other  charge,  or  by  compounding,  increases  or  attempts 
to  increase  such  interest,  is  guilty  of  a  misdemeanor.  [In 
effect  March  7th,  1881.] 
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341.  Every  pawnbroker  who  sells  any  article  pledged 
to  him  and  unredeemed,  until  it  has  remained  in  his  pos- 
session six  months  after  the  last  day  fixed  by  contract  for 
redemption,  or  who  makes  any  sale  without  publishing 
in  a  newspaper  printed  in  the  city,  town,  or  county,  at 
least  five  days  before  such  sale,  a  notice  containing  a  list 
of  the  articles  to  be  sold,  and  specifying  the  time  and 
place  of  sale,  is  guilty  of  a  misdemeanor. 

342.  Every  pawnbroker  who  willfully  refuses  to  dis- 
close to  the  pledgor  or  his  agent  the  name  of  the  pur- 
chaser and  the  price  received  by  him  for  any  article 
received  by  him  in  pledge  and  subsequently  sold,  or  who, 
after  deducting  from  the  proceeds  of  any  sale  the  amount 
of  the  loan  and  interest  due  thereon,  and  four  per  cent  on 
the  loan  for  expenses  of  sale,  refuses,  on  demand,  to  pay 
the  balance  to  the  pledgor  or  his  agent,  is  guilty  of  a  mis- 
demeanor. 

Sees  902,  po«f. 

343.  Every  pawnbroker  who  fails,  refuses,  or  neglects 
to  produce  for  inspection  his  register,  or  to  exhibit  all 
articles  received  by  him  in  pledge,  or  his  account  of 
sales,  to  any  officer  holding  a  warrant  authorizing  him  to 
search  for  personal  property,  or  the  order  of  a  committing 
magistrate  directing  such  officer  to  inspect  such  register, 
or  examine  such  articles  or  account  of  sales,  is  guilty  of  a 
misdemeanor. 

See  i  602,  post. 
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CHAPTER  Xn. 

OTHER  INJURIES  TO  PERSONS. 

!  346.  Acts  of  intoxicated  physicians. 

S  347.  Willfnlly  poisoning  food,  medicine,  or  water. 

S  848.  Mismanagement  of  steamboats. 

§  349.  Mismanagement  of  steam-boilers. 

S  350.  Countei*feiting  trade-marks. 

S  351.  Selling  goods  wliicb  bear  counterfeit  trade-marks. 

S  352.  Definition  of  the  phrase  **  counterfeited  trade-marks,"  etc. 

S  353.  " Trade-mark"  defined. 

S  354.  Kefiiling  casks,  etc.,  bearing  trade-mark. 

S  855.  Defacing  marks  upon  wrecked  property  and  destroying  bills  of 

lading. 

S  358.  Defacing  marks  upon  logs,  lumber,  or  wood. 

S  357.  Altering  brands. 

S  358.  Frauds  in  affairs  of  special  partnership. 

$  359.  Contracting  or  solemnizing  Incestuous  or  forbidden  marriages. 

S  360.  Making  false  return  or  record  of  marriage. 

S  361.  Cruel  treatment  of  lunatics,  etc. 

S  362.  Refusing  to  issue  or  obey  writ  of  habeas  corpus. 

S  363.  Reconfining  persons  discharged  upon  writ  of  habeas  corpus. 

S  864.  Concealing  persons  entitled  to  benefit  of  habeas  corpus. 

S  365.  Innkeepers  and  carriers  refusing  to  receive  guests. 

S  366.  Coimterf eiting  quicksilver  stamps. 

S  367.  Selling  debased  quicksilver. 

346.  Every  physician  who,  in  a  state  of  intoxication, 
does  any  act  as  sach  physician  to  another  person  by 
which  the  life  of  sach  other  person  is  endangered,  is 
guilty  of  a  misdemeanor. 

Intoxication.— Voluntary  Intoxication  is  no  excuse  for  crime— see 
many  cases  collected  in  Desty's  Criro.  Law,  S  26  a.  Evidence  of  intox- 
Icatjon  is  admissible  as  to  the  question  of  premedicatiou— 21  Cal.  547: 
27  id.  514;  43  id.  352;  or  to  show  a  mental  condition  Incapable  vt 
forming  a  specific  intent— 29  Cal.  683:  34  id.  217;  43  id.  352,  in  deter- 
mining the  degree  of  the  crime— 36  Cal.  534. 

347.  Every  person  who  willfully  mingles  any  poison 
with  any  foodf  drink,  or  medicine,  with  intent  that  the 
same  shall  be  taken  by  any  human  being,  to  his  injury, 
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and  every  person  who  willfully  poisons  any  springs  well, 

or  reservoir  of  water,  is  punishable  by  imprisonment  in 

the  State  prison  for  a  term  not  less  than  one  nor  moro 

than  ten  years. 

Pablio  health.— Crimes  against  nubile  health  ure  those  by  which  the 
physical  liealtii  of  the  people  at  large  Is  cudaocered  or  unpaired,  aa 
pollntliig  streams— 6  Rand.  726;  or  fountains— 8  M.  H.  203;  37  Ala.  123; 
or  rendering  water  nn^vboiesome,  corrupt,  or  unfit  for  use— 8N.  11.203; 
6  Car.  &  V.  202;  4  Un.  Can.  Q.  li.  158.  Any  acts  or  omissions %\-hlcii  are 
liable  to  ffcucrate  disease  or  communicate  infectious  arelndictablo  of- 
fenses-SllUl,  479:  35  Iowa,  570:  8  N.  H.  203;  3  Rich.  438;  S.  C.  I  Green 
C.  R.  503;  15  Wend.  897 ;  4  Up.  Can.  Q.  B.  158.  See  Desty's  Crim.  Law, 
SliSa. 

Unwholesome  provisions.— SelUne,  exposing  for  sale,  or  giving  away 
food  rendered  unwholesome  by  admixture  of  noxious  substances  is  an 
Indictable  offense— 3  Hawks,  878:  3  Fost.  &  ¥.  108;  or  exposing  for  sale 
anyaiticle  unfit  for  human  food— 3  Hawks,  878;  1  Head,  160;  or  Iniu* 
rlous  to  health— 2  Ired.  40;  38  N.  T.  85;  8 Parker  Cr.  R.  ii22;  S.  O.  li>N. 
Y.  574.   See  Desty'B  Crlui.  Law,  S 119  a. 

348.  Every  captain  or  other  person  having  charge  of 
any  steamboat  used  for  the  conveyance  of  passengers,  or 
of  the  boilers  and  engines  thereof,  who,  from  ignorance 
or  gross  neglect,  or  for  the  purpose  of  excelling  any  other 
boat  in  speed,  creates,  or  allows  to  be  created,  such  an 
undue  quantity  of  steam  as  to  burst  or  break  the  boiler, 
or  any  apparatus  or  machinery  connected  therewith,  by 
which  bursting  or  breaking  human  life  is  endangered,  is 
guilty  of  a  felony.  [Approved  March  30th,  in  effect  July 
Ist,  1874.] 

Criminal  negligence.— Gross  carelessness  resulting  in  Inju^  to 
others  is  crimiual.  even  if  the  act  done  bo  lawful— Anth.  208;  G  b.  Men. 
17U:  11  Humph.  159:  4  Mason,  505;  4  Car.  &  P.  398:  3  id.  629;  7  id.  4'JO; 
and  an  act  oiT omission,  as  well  as  on  act  of  commission,  may  bu  crlm- 
inal-2  Dlatchf.  528;  5  McLean.  242;  4  Cox  C.  C.  449;  3  Car.  &  K.  123:  1 
Cox  C.  C.  352;  2  Car.  &  K.  368;  4  Post.  &  F.  504;  as  the  officer  ol:  a 
steamboat,  tlirongh  whoso  negligence  an  explosion  takes  place— 5 
McLean,  242.  See  Desty's  Crim.  Law,  §  7  a.  See  post,  notes  to  S§  349, 
350. 

349.  Every  engineer  or  other  person  having  charge  of 
any  steam-boiler,  steam-engine,  or  other  apparatus  for 
generating  or  employing  steam,  used  in  any  manufactory, 
railway,  or  other  mechanical  works,  who  willfully,  or 
from  ignorance,  or  gross  neglect,  creates,  or  allows  to  be 
created  such  an  undue  quantity  of  steam  as  to  burst  or 
break  t^e  boiler,  or  engine,  or  apparatus,  or  cause  any 
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other  accident  whereby  human  life  is  endangered,  is 
guilty  of  a  felony.  [Approved  March  30th ;  in  effect 
July  1st,  1874.] 

As  to  personal  Injuries,  see  Civ.  Code,  ??  43, 1708, 1714, 1838,  and  2194. 

360.  Every  person  who  willfully  forges  or  counter- 
feits, or  procures  to  be  forged  or  counterfeited,  any 
trade-mark  usually  affixed  by  any  person  to  his  goods, 
which  has  been  duly  recorded  in  the  office  of  the  Sec- 
retary of  State,  with  intent  to  pass  otf  any  goods  to 
which  such  forged  or  counterfeited  trade-mark  is 
affixed,  or  intended  to  be  affixed,  as  the  goods  of  such 
person,  is  guilty  of  a  misdemeanor.  [Approved  March 
10,  1885.] 

See  Trade-marks,  Civ.  Code,  ??  66o,  991 ;  and  Pol.  Code,  §g  3196-3199. 

851.  Every  person  who  sells  or  keeps  for  sale,  any 
goods  upon  or  to  which  any  counterfeited  trade-mark 
has  been  affixed,  after  such  trade-mark  has  been  re- 
corded in  the  office  of  the  Secretary  of  State,  intending 
to  represent  such  goods  as  the  genuine  goods  of 
another,  knowing  the  same  to  be  counterfeited,  is 
guilty  of  a  misdemeanor.     [Approved  March  10, 1885.] 

352.  The  phrases  "forged  trade-mark"  and  "coun« 
terfeited  trade-mark,"  or  their  equivalents,  as  used  in  this 
chapter,  include  every  alteration  or  imitation  of  any 
tradcvmark  so  resembling  the  original  as  to  be  likely  to 
deceive. 

353.  The  phrase  **  trade-mark,"  as  used  in  the  three 
preceding  sections,  includes  every  description  of  word, 
letter,  device,  emblem,  stamp,  imprint,  brand,  printed 
ticket,  label,  or  wrapper,  usually  affixed  by  any  mechanic, 
manufacturer,  druggist,  merchant,  or  tradesman,  to  do- 
note  any  goods  to  be  goods  imported,  manufactured,  pro- 
duced, compounded,  or  sold  by  him,  other  than  any  name, 
word,  or  expression  generally  denoting  any  goods  to  be 
of  some  particular  class  or  description. 
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354.  Every  person  who  has,  or  uses,  any  cask,  bottle, 
Tessel,  case,  cover,  label,  or  other  thing  bearing  or  having 
in  any  way  connected  with  it  the  duly  filed  trade-mark 
or  name  of  another,  for  the  purpose  of  disposing,  with  in- 
tent to  deceive  or  defraud,  of  any  article  other  than  that 
which  snch  cask,  bottle,  vessel,  case,  cover,  label,  or  other 
thing  originally  contained,  or  was  connected  with,  by 
the  owner  of  such  trade-mark  or  name,  is  guilty  of  a  mis- 
demeanor. 

See  SS  949, 850, 851. 

355.  Every  person  who  defaces  or  obliterates  the 
marks  upon  wrecked  property,  or  iii  any  manner  disguises 
the  appearance  thereof,  with  intent  to  prevent  the  owner 
from  discovering  its  identity,  or  who  destroys  or  sup- 
presses any  invoice,  bill  of  lading,  or  other  document 
tending  to  show  the  ownership,  is  guilty  of  a  misde- 
meanor. 

See  Pol.  Code,  IS  2408-3418. 

356.  Every  person  who  cuts  out,  alters,  or  defaces  an; 
mark  made  upon  any  log,  lumber,  or  wood,  or  puts  a 
false  mark  thereon  with  intent  to  prevent  the  owner  from 
discovering  its  identity,  is  guilty  of  a  misdemeanor. 

See  Pol.  Code.  SS  2389-2393. 

357.  Every  person  who  marks  or  brands,  alters,  or 
defaces  the  mark  or  brand  of  any  horse,  mare,  colt,  jack, 
Jennet,  mule,  bull,  ox,  steer,  cow,  calf,  sheep,  goat,  hog, 
shoat,  or  pig,  belonging  to  another,  with  iutent  thereby 
to  steal  the  same,  or  to  prevent  identification  thereof  by 
the  true  owner,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  than  five  years. 

See  Pol.  Code,  §§  8167-^172, 3182-3185. 

358.  Every  member  of  a  special  partnership,  who 
commits  any  fraud  in  the  affairs  of  the  partnership,  is 
guilty  of  a  misdemeanor. 

See  Cir.  Code,  S  2477. 

359.  Every  person  authorized  to  solemnize  marriage, 
who  willfully  and  knowingly  solemnizes  any  incestuous 
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or  Other  marriage  forbidden  by  law,  is  punishable  by  fine 
of  not  less  than  one  hundred  nor  more  than  one  thousand 
dollars,  or  by  imprisonment  in  the  county  jail  not  less 

than  three  months  nor  more  than  one  year,  or  by  both. 

See  Civ.  Code,  J  59.  Authority  to  solemnize  marriage— Id.  §  70.  See 
Incest,  ante^  §  285. 

330.  Every  person  authorized  to  solemnize  any  mar- 
riage, who  willfully  makes  a  false  return  of  any  mcrriage 
or  pret:!nded  marriage  to  the  recorder,  and  every  person 
who  willfully  makes  a  false  record  of  any  marriage  re- 
turn, is  punishable  as  provided  in  the  preceding  section. 

See  Civ.  Code,  §§  73,  74, 76. 

361.  Every  person  guilty  of  any  harsh,  cruel,  or  un- 
kind treatment  of,  or  any  neglect  of  duty  towards,  any 

ii^liot,  lunatic,  or  insane  person,  is  guilty  of  a  misdemeanor. 

Putlic  duty.— Wherever  a  party  owes  the  public  a  duty,  he  Is  Indict- 
able for  breach  of  that  duty^37  Ala.  123.  So,  exposing  helpless  per- 
sons to  physical  danger,  by  those  having  them  in  charge,  is  indictable 
— Kuss.  &  R.  C.  C.20;  10  CoxC.C.  5G9;  Law  R.  1  0.  C.  311;  id.  222; 
Dears.  453;  0  Cox  C.  C.  123.  A  guardian,  master,  or  keeper  of  an  asy- 
lum, is  Indictable  for  negligence  where  injury  results— 77  N.  C.  494: 
BUSS&U.C.  C.  20;  id.  48;  4  Cox  C.  C.  455;  8  id.  449;  10  id.  82;  8  Car. 
&  P.  425.    See  Desty's  Crim.  Law,  §  87  a. 

.  362.  Every  officer  or  person  to  whom  a  writ  of  habeas 
corpus  may  be  directed,  who,  after  service  thereof,  neg- 
lects or  refuses  to  obey  the  command  thereof,  is  guilty  of 
a  misdemeanor. 

363.  Every  person  who,  either  solely  or  as  member  of 
a  court,  knowingly  and  unlawfully  recommits,  imprisons, 
or  restrains  of  his  liberty,  for  the  same  cause,  any  person 
w}]o  has  been  discharged  upon  a  writ  of  habeas  corpus,  is 
guilty  of  a  misdemeanor. 

See  Habeas  Corpus,  i7o«^.  §§  1473,  et  seq. 

36i.  Every  person  having  in  his  custody,  or  under 
hia  restraint  or  power,  any  person  for  whose  relief  a  writ 
of  habeas  corpus  has  been  issued,  who,  with  the  intent  to 
elude  the  service  of  such  writ,  or  to  avoid  the  effect  there 
of,  transfers  such  person  to  the  custody  of  another,  or 
places  him  under  the  power  or  control  of  another,  or  con- 
ceals or  changes  the  place  of  his  contluement  or  restraint^ 
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or  removes  him  without  the  jurisdiction  of  the  court  or 
judge  issuing  the  writ,  is  guilty  of  a  misdemeanor. 
See  Habeas  Corpus,  post,  §§  1473,  et  tefj. 

365.  Every  persou,  and  every  agent  or  officer  of  any 
cori>oration,  carrying  on  business  as  an  innkeeper,  or  as  a 
common  carrier  of  passengers,  who  refuses,  without  just 
cause  or  excuse,  to  receive  and  entertain  any  guest,  or  to 
receive  and  carry  any  passenger,  is  guilty  of  a  misde- 
meanor. 

Neglect  of  duty.— An  Innkeeper,  havlnpr  room  In  his  house,  who  re- 
fuses to  receive  n  visitor  who  teudcr-s  a  reasonable  price  for  entojiaiii. 
nieiit.  is  Indictahle  at  common  law— 4  Uar.  (Del.)  \U\  2  Dev.  &  B.  4J4: 
12  Mod.  445;  7  Car.  &  P.  213;  8  Mees.  &:  W.  2()9:  13  Cox  C.  C.  3TS.  So,  if 
liavlijg  received  a  guest  ho  rcfuseji  to  fjiul  f  oo«l  aiul  lodging  for  him— 1 
Hawk.  I*.  G.  714 ;  but  the  pci-son  applying  miut  be  a  traveler— 12  Mod. 
445.    See  Civ.  Code,  SS  1»5»»  1S60. 

366.  Every  person  who  counterfeits,  or  who  willfully 
uses  the  counterfeited  seal  or  stamp  of  any  person  en- 
gaged in  manufacturing  or  selling  quicksilver,  is  guilty 
of  a  felony. 

See  ante,  §§  349, 850. 

367.  Every  person  who  willfully  sells,  or  offers  for 
sale  as  pure,  any  debased  or  adulterated  quicksilver,  ia 
guilty  of  a  misdemeanor. 

See  an/«,SS  349,350. 
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TITLE  X. 

Of  Crimes  against  the  Public  Health  and  Safety. 

368.  Deatb  from  explosions,  etc. 

369.  Death  from  collision  on  railroads. 

370.  "Public  nuisances"  defined. 

371.  Unequal  damage. 

372.  Maintaining  a  nuisance,  a  misdemeanor. 

373.  Establishing  or  keeping  pe8^bouses  within  cities,  towns,  ete. 
374*  Putting  dead  animals  in  streets,  rivers,  etc 

375.  Keeping  gunpowder,  etc.,  unlawfully. 

376.  Violation  of  quarantine  laws  by  nuxsters  of  vessels. 

377.  Willful  violation  of  health  laws. 

378.  Neglecting  to  perform  duties  under  health  law. 

379.  Unlicensed  piloting. 

3S0.  Apothecary  omitting  to  label  drugs,  or  labeling  them  wrong- 
fully, etc. 

SSI.  Putting  extraneous  substances  in  packages  of  goods  usually 
sold  by  weight,  with  intent  to  increase  weight. 

382.  Adulterating  food,  drugs,  liquors,  etc. 

383.  Disposing  of  tainted  food,  etc. 

384.  Setting  woods  on  fire. 

385.  Obstructing  attempts  to  extinguish  fires. 

336.  Maintaining  bridge  or  ferry  without  authority. 

387.  Violating  condition  of  undertaking  to  keep  ferry. 

388.  Riding  or  driving  faster  than  a  walk  on  toll-bridges. 

389.  Crossing  toll-bridges,  etc.,  without  paying  toll. 

390.  Engineer  of  locomotive  engine  omitting  to  ring  bell  when  cross* 

iug  highway. 

391.  Intoxication  of  engineers,  conductors,  or  drivers  of  locomo- 

tives or  cars. 

392.  Placing  passenger  cars  in  front  of  freight  cars. 

393.  Violation  of  duty  by  employ^  of  railroad  companies. 

394.  Exposing  person  infected  with  any  contagious  disease  in  a  pub. 

He  place. 

395.  Frauds  practiced  to  affect  the  market  price. 

396.  Racing  upon  highways. 

397.  Selling  liquor  to  Indians. 

398.  Selling  fire-arms  and  ammunition  to  Indiana. 

399.  Death  from  mischievous  animals. 
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1 400.  Aiding  or  eiic<mnigiiig  snlelde  a  felony. 
f  400.  Exhibiting  deformities  of  person. 
S  400.  Using  or  exposing  animal  witit  glaudenu 
$401.  Animal  baving  glanders  to  lie  killed. 
J  401.  Adulterating  candy. 

368.  Every  person  having  charge  of  any  steam-boiler 
or  steam-engine,  or  other  apparatus  for  generating  or  em« 
ploying  steam,  used  in  any  manufactory,  or  on  any  rail* 
road,  or  in  any  vessel,  or  in  any  kind  of  mechanical  work, 
who  willfully,  or  from  ignorance  or  neglect,  creates,  or 
allows  to  be  created,  such  an  undue  quantity  of  steam  as 
to  burst  or  break  the  boiler,  engine,  or  apparatus,  or  to 
cause  any  other  accident  whereby  the  death  of  a  human 
being  is  produced,  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  then  ten  years. 

Negligence.— Carelessness  is  criminal,  and  within  limits  supplies 
the  place  of  direct  criminal  intent— Anth.  208;  6  B.  Men.  '71.  And  an 
act  of  omission  as  well  as  an  act  of  conunlssiou  may  be  criminal— 2 
Blatchf.  528:  6  McLeao»  242.  So  where  an  engineer  left  liis  engine  in 
charge  of  an  incompetent  person,  and  death  ensued,  he  was  giiilty  of 
manslaughter— 4  Cox  C.  C.  449;  8. 0. 3  Car.  &  K.  123:  or  the  officer  of  a 
steamboat  through  whose  negligence  an  explosion  takes  place  which 
destroys  Ufe-5  McLean,  2^;  or  engineers  and  other  officers  generally, 
If  injury  ensnes,  as  a  regular  and  usual  consequence,  from  their  omis- 
slon-2  Car.  A  K.  168;  3  Id.  123;  4  Cox  C.  0. 449. 

369.  Every  conductor,  engineer,  brakeman,  switch- 
man, or  other  person  having  charge,  wholly  or  in  part,  of 
any  railroad  car,  locomotive,  or  train,  who  willfully  or 
negligently  suffers  or  causes  the  same  to  collide  with  an- 
other car,  locomotive,  or  train,  or  with  any  other  object 
or  thing  whereby  the  death  of  a  human  being  is  produced, 
is  punishable  by  imprisonment  in  the  State  prison  for  not 
less  than  one  nor  more  than  ten  years. 

370.  Anything  which  is  injurious  to  health,  or  is  in- 
decent, or  offensive  to  the  senses,  or  an  obstruction  to  the 
free  use  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  by  an  entire  commu- 
nity or  neighborhood,  or  by  any  considerable  number  of 
persons,  or  unlawfully  obstructs  the  free  passage  or  use, 
iu  the  customary  manner,  of  any  navigable  lake,  or  river, 
bay,  stream,  canal,  or  basin,  or  any  public  park,  square, 

FsH.  Cons.— 14. 
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legal  duty  relating  to  the  reipoval  of  a  pablio  nuiBano6»  U 
guilty  of  a  misdemeanor. 

373.  Every  person  who  establishes  or  keeps,  or  causes 
to  be  established  or  kept,  within  the  limits  of  any  city, 
town,  or  village,  any  pest-house,  hospital,  or  place  for  per- 
sons affected  with  contagions  or  infectious  diseases,  is 
guilty  of  a  misdemeanor. 

374.  Every  person  who  puts  the  carcass  of  any  dead 
animal,  or  the  offal  from  any  slaughter-pen,  corral,  or 
butcher-shop,  into  any  river,  creek,  pond,  reservoir, 
stream,  street,  alley,  public  highway,  or  road  in  common 
use,  or  who  attempts  to  destroy  the  same  by  fire  within 
one-fourth  of  a  mile  of  any  city,  town,  or  village,  an4 
every  person  who  puts  the  carcass  of  any  dead  animal,  or 
any  offal  of  any  kind,  in  or  upon  the  borders  of  any 
stream,  pond,  lake,  or  reservoir,  from  which  water  is 
drawn  for  the  supply  of  the  inhabitants  of  any  city,  city 
and  county,  or  any  town,  in  this  State,  so  that  the  drain- 
age from  such  carcass  or  offal  may  be  taken  up  by  or  in 
such  stream,  pond,  lake,  or  reservoir,  or  who  allows  the 
carcass  of  any  dead  animal,  or  any  offal  of  any  kind,  to 
remain  in  or  upon  the  borders  of  any  such  stream,  pond, 
lake,  or  reservoir,  within  the  boundaries  of  any  lands 
owned  or  occupied  by  him,  or  who  keeps  any  horsey, 
mules,  cattle,  swine,  sheep,  or  live-stock  of  any  kind, 
penneil,  corralled,  or  housed  on,  over,  or  on  the  borders 
of  any  such  stream,  pond,  lake,  or  reservoir,  so  that  the 
waters  thereof  shall  become  polluted  by  reason  thereof, 
is  guilty  of  a  misdemeanor,  and  upon  conviction  thereof 
shall  be  punished  as  prescribed  in  section  three  hundred 
and  seventy-seven  of  this  Code.  [In  effect,  March  23rd, 
1876.] 

375.  Every  person  who  makes  or  keeps  gunpowder, 
nitro-glycerine,  orother  highly  explosive  substance,  with- 
in any  city  or  town,  or  who  carries  the  same  through  the 
streets  thereof,  in  any  quantity  or  manner  such  as  is  pro* 
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hibited  by  law^  or  by  any  ordinance  of  such  6ity  or  town, 

is  guilty  of  a  misdemeanor. 

Dangerons  ezplosiyes.— The  keeping  or  mannfiustarlngoif  exido- 
aives  or  inflammable  substances  in  sucb  quantities  and  places,  or  In  such 
manner  as  to  endanger  life  or  property,  is  a  nuisance— M  ISari).  72;  1 
Johns.  78:  34  Me.  86;  107  Mass.  ISS;  74 Pa.  St.  230;  1  Swan.  213;  Thacb. 
C.  C.  14;  3  East,  192;  Dears,  ft  B.  209;  as  large  quantities  of  gimpow- 
.  der  kept  in  nopulons  places-l  Johns.  78:  6  Hill,  292;  66  Barb.  7^;  13 
Hod.  312;  2  Sh&ge,  1167. 

376.  Every  master  of  a  vessel  subject  to  quarantine  or 
visitation  by  the  quarantine  officer,  arrivinf^  in  the  port 
of  San  Francisco,  who  refuses  or  omits — 

1.  To  proceed  with  and  anchor  his  vessel  at  the  place 
assigned  for  quarantine,  at  the  time  of  his  arrival;  or, 

2.  To  submit  his  vessel,  cargo,  and  passengers  to  the 
examination  of  the  quarantine  officer,  and  to  furnish  all 
necessary  information  to  enable  that  officer  to  determine 
to  what  length  of  quarantine  and  other  regulations  they 
ought,  respectively,  to  be  subject;  or, 

3.  To  remain  with  his  vessel  at  the  quarantine  during 
the  period  assigned  for  her  quarantine,  and  while  at  quar- 
antine to  comply  with  the  regulations  prescribed  by  law, 
and  with  such  as  any  of  the  officers  of  health,  by  virtue  of 
authority  given  them  by  law,  shall  prescribe  in  relation 
to  his  vessel,  his  cargo,  himself,  his  passengers,  or  crew; 

—is  punishable  by  imprisonment  in  the  county  jail  not 
exceeding  one  year,  or  by  Une  not  exceeding  two  thousand 
dollars,  or  both.    [In  effect  March  9th,  1S7&  ] 

S>     See  PoU  Code,  SS  3004-3032;  Id.  SS  9013, 3014, 3017-3019. 

377.  ^Ssferv  person  who  willfully  violates  any  of  the 
i  laws  of  thisB^iad^ating  tojthe  preservation  of  the  public 

^^^Jiealth,  is,  unless  adifiwi^^Lpunishment  for  such  violation 
^  is  prescribed  by  this  CodeXpuuishable  by  imprisonment 


^ 


in  the  county  jail  not  exceeding  one  year,  or  by  fine  not 
^  exceeding  one  thousand  dollars,  or  both. 
See  ante,  %  876;  FoL  Code,  SS  2938-3063. 

378.  Every  person  charged  with  the  performance  of 
any  duty  under  the  laws  of  this  State  relating  to  tlw 
preservation  of  the  public  health,  who  willfully  no^- 
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leots  or  refuses  to  pexf orm  the  same,  is  guilty  of  a  misde- 
miBanor. 
See  Pol.  Code,  iS  2978-9061. 

379.  Every  person,  not  the  master  or  owner,  or  not 
authorized  to  act  as  pilot  under  the  laws  of  this  State, 
who  pilots  or  offers  to  pilot  any  vessel  to  or  from  any 
port  of  this  State  for  which  there  are  commissioned  or  li- 
censed pilots,  or  who  pilots  or  offers  to  pilot  any  vessel  to 
or  from  any  port  other  than  that  for  which  he  is  commis- 
sioned or  licensed,  and  for  which  there  are  pilots  so  com- 
missioned or  licensed,  is  guilty  of  a  misdemeanor.  [Ap- 
proved March  30th,  in  effect  July  1st,  1874.] 

See  PoL  Ckkle,  Si  2429-2M7*  2457-2468, 2476-2491,  and  note. 

380.  Every  apothecary,  druggist,  or  person  carrying 
on  business  as  a  dealer  in  drugs  or  medicines,  or  person 
employed  as  clerk  or  salesman  by  such  person,  who,  in 
putting  up  any  drugs  or  medicines,  or  making  up  any 
prescription,  or  filling  any  order  for  drugs  or  medicines, 
willfully,  negligently,  or  ignorantly  omits  to  label  the 
same,  or  puts  an  untrue  label,  stamp,  or  other  designation 
of  contents,  upon  any  box,  bottle,  or  other  package  con- 
taining any  drugs  or  medicines,  or  substitutes  a  different 
article  for  any  article  prescribed  or  ordered,  or  puts  up  a 
greater  or  less  quantity  of  any  article  than  that  prescribed 
or  ordered,  or  otherwise  deviates  from  the  terms  of  the 
prescription  or  order  which  he  undertakes  to  follow,  in 
consequence  of  which  human  life  or  health  is  endan- 
gered, is  guilty  of  a  misdemeanor,  or  if  death  ensues,  is 
guilty  of  a  felony. 

See  7  N.  Y.  397;  Civ.  Code,  $S  1706, 3333, 3523. 

381.  Every  person  who,  in  putting  up  in  any  bag, 
bale,  box,  barrel,  or  other  package,  any  hops,  cotton, 
wool,  grain,  hay,  or  other  goods  usually  sold  in  bags, 
bales,  boxes,  barrels,  or  packages  by  weight,  puts  in  or 
conceals  therein  anything  whatever,  for  the  purpose  of 
increasing  the  weight  of  such  bag,  bale,  box,  barrel,  or 
package,  with  intent  thereby  to  sell  the  goods  therein,  or 
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to  enable  another  to  sell  the  same,  for  an  increased 
weight,  is  punishable  by  fine  of  not  less  than  twenty-fiTo 
dollars  for  each  offense.  [Approved  March  dOth,  in  ef« 
feet  July  1st,  1874.] 

382.  Every  person  who  adulterates  or  dilutes  any  ar- 
ticle of  food,  drink,  drug,  medicine,  spirituous  or  malt  li- 
quor, or  wine,  or  any  article  useful  in  compounding  them, 
with  a  fraudulent  intent  to  offer  the  same  or  cause  or  per- 
mit it  to  be  offered  for  sale  as  unadulterated  or  undiluted, 
and  every  person  who  fraudulently  sells,  or  keeps  or  of* 
fers  for  sale  the  same,  as  unadulterated  or  undiluted,  is 
guilty  of  a  misdemeanor. 

Adnlteration  of  food.— To  render  unwholesome  any  food  to  be  con- 
jomed  is  an  Indictable  naisance-3  Manic  A  H.  U ;  4  Camp.  12;  4  Maule 
4b  S.  2 14.  That  the  party  did  not  know  that  the  provisions  wero  adul- 
terated has  been  held  no  defense— 2  Alien,  IW;  Old. 489;  IftMees. 4k 
W.404;  10  Allen,  199;  103  Mass.  444;  10  B.  I.  258;  6  Porker  Cr.B.355: 
contra,  Farrell «.  State,  32  Ohio  St.  49tt. 

383.  Every  person  who  knowingly  sells,  or  keeps  or 
offers  for  sale,  or  otherwise  disposes  of  any  article  of  food, 
drink,  drug,  or  medicine,  knowing  that  the  same  has  be- 
come tainted,  decayed,  spoiled,  or  otherwise  unwhole- 
some or  unfit  to  be  eaten  or  drank,  with  Intent  to  i>ermit 
the  same  to  be  eaten  or  drank,  is  guilty  of  a  misdemeanor. 

384.  Every  person  who  willfully  or  negligently  sets 

on  fire,  or  causes  or  procures  to  be  set  on  fire,  any  woods, 

prairies,  grasses,  or  grain,  on  any  lands,  is  guilty  of  a  mla- 

demeangr. 
See  Act  of  1872,  Destruction  of  Forests,  Appendix,  p.  71S. 

385.  Every  person  who,  at  the  burning  of  a  building, 
disobeys  the  lawful  orders  of  any  public  officer  or  fire- 
man, or  offers  any  resistance  to  or  interferes  with  the 
lawful  efforts  of  any  fireman  or  company  of  firemen  to 
extinguish  the  same,  or  engages  in  any  disorderly  con- 
duct calculated  to  prevent  the  same  from  being  eztin* 
guishcd,  or  who  forbids,  prevents,  or  dissuades  others 
from  assisting  to  extinguish  the  same,  is  guilty  of  a  mis- 
demeanor. 

See  PoL  Code,  SS  9385-9345. 
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386.  Every  person  who  demands  or  receives  compen- 
sation for  the  ose  of  any  bridge  or  ferry,  or  sets  np  or 
keeps  any  road,  bridge,  ferry,  or  constracted  ford,  for  the 
purpose  of  receiving  any  remnneration  for  the  use  of  the 
same,  withont  authority  of  law,  is  guilty  of  a  misde- 
meanor. 

387.  Every  person  who,  having  entered  into  an  under- 
taking to  keep  and  attend  a  ferry,  violates  the  conditions 

of  such  undertaking,  is  guilty  of  a  misdemeanor. 
BeeSS»50,28M. 

388l  Every  person  who  willfully  rides  or  drives  faster 
than  a  walk  on  or  over  any  toll-bridge,  lawfully  licensed, 
is  punishable  by  fine  not  exceeding  twenty  dollars. 

389.  Every  person  not  exempt  from  paying  tolls,  who 
crosses  on  any  ferry  or  toll-bridge,  or  passes  through  any 
toll-gate,  lawfully  kept,  without  paying  the  toll  therefor, 
and  with  intent  to  avoid  such  payment,  is  punishable  by 
fine  not  exceeding  twenty  dollars. 

390.  Every  person  in  charge  of  a  locomotive  engine, 
who,  before  crossing  any  traveled  public  way,  omits  to 
cause  a  bell  to  ring  or  steam-whistle  to  sound  at  the  dis- 
tance of  at  least  eighty  rods  from  the  crossing,  and  up  to 
it,  is  guilty  of  a  misdemeanor. 

Bee  GiT.  Code,  S  486.  A  habitual  failure  to  gtre  warntntrs  and  flignaJa 
on  Intenectliig  roads  is  Indictable— 13  Bii8h,l»8.   See  Civ.  CoderS  486. 

391.  Every  person  who  is  intoxicated  while  in  charge 
of  a  locomotive  engine,  or  while  acting  as  conductor  or 
driver  upon  any  railroad  train  or  car,  whether  propelled 
by  steam  or  drawn  by  horses,  or  while  acting  as  train  dis- 
patcher, or  as  telegraph  operator  receiving  or  transmit- 
ting dispatches  in  relation  to  the  movement  of  trains,  is 
guilty  of  a  misdemeanor. 

See  Pol.  code,  S§  292a-29». 

39Z  Every  person  who,  in  making  up  or  running  rail- 
road trains,  places  or  runs,  or  causes  to  be  placed  or  run, 
any  freight  car  in  the  rear  of  passenger  cars,  is  guilty  of  a 
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iQisdemeanor;  and  if  loss  of  life  or  limb  results  from  such 
placing  or  running,  is  guilty  of  felony.  The  term  "freight 
car/'  as  used  in  this  section,  does  not  include  a  baggage, 
es press,  or  mail  car. 

393.  Every  engineer,  conductor,  brakeman,  switch- 
tender,  or  other  officer,  agent,  or  servant  of  any  railroad 
company,  who  is  guilty  of  any  willful  violation  or  omis- 
sion of  his  duty  as  such  officer,  agent,  or  servant,  where- 
by human  life  or  safety  is  endangered,  the  punishment  of 
which  is  not  otherwise  prescribed,  is  guilty  of  a  misde* 
meaner. 

394.  Every  person  who  willfully  exposes  himself  or 
another  afflicted  with  any  contagious  or  infectious  dis- 
ease, in  any  public  place  or  thorou^jhfare,  except  in  his 
necessary  removal  in  a  manner  the  least  dangerous  to  the 
public  health,  is  guilty  of  a  misdemeanor. 

395.  Every  person  who  willfully  makes  or  publishes 
any  false  statement,  spreads  any  false  rumor,  or  employs 
any  other  false  or  fraudulent  means  cr  device,  with  in- 
tent to  affect  the  market  price  of  any  kind  of  property,  is 
guilty  of  a  misdemeanor. 

396.  Evety  person  driving  any  conveyance  drawn  by 
horses,  upon  any  public  road  or  way,  who  causes  or  suf- 
fers his  horses  to  run,  with  intent  to  pass  another  convey- 
ance, or  to  prevent  such  other  from  passing  his  own,  is 
guilty  of  a  misdemeanor. 

397.  Every  person  who  sells  or  furnishes,  or  causes  to 
be  sold  or  furnished,  intoxicating  liquors  to  any  habitual 
or  common  drunkard,  or  Indian,  is  guilty  of  a  misde- 
meanor. [Approved  March  26th,  1874;  in  effect  sixty 
days  after  passage.] 

See  Act  of  1872,  Sale  of  Liquors  .to  Minors,  Appendix,  p.  71& 

398.  Every  person  who  sells  or  furnishes  to  any  In- 
dian any  fire-arm,  or  ammunition  therefor,  is  guilty  of  a 
Btiisdemeanor. 
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399.  If  the  owner  of  a  miscliievous  animal,  knowing 
its  propensities,  willfully  suffers  it  to  go  at  large,  or  keeps 
it  without  ordinary  care,  and  such  animal,  while  so  at 
large,  or  while  not  kept  with  ordinary  care,  kills  any  hu- 
man being  who  has  taken  all  the  precautions  which  the 
circumstances  permitted,  or  which  a  reasonable  person 
would  ordinarily  take  in  the  same  situation,  is  guilty  of 
afelMiy. 

400.  Every  person  who  deliberately  aids,  or  advises, 
or  encourages  another  to  commit  suicide,  Is  guilty  of  a 
felony.    [Approved  March  30th,  in  effect  July  1st,  1874.] 

400.  Every  i>erson  exhibiting  the  deformities  of  an- 
other, or  his  own  deformities,  for  hire,  is  guilty  of  a  mis- 
demeanor; and  every  person  who  shall  by  any  artificial 
means  give  to  any  person  the  appearance  of  a  deformity, 

^     and  shall  exhibit  such  person  for  hire,  shall  be  guilty  oi  a 
(^     misdemeanor.    [Approved  February  4th,  1874.] 

"^  400.  A^rf^ftffson  who  shall  knowingly  sell,  or  offer  for 
"^  sale,  or  use,  orSKi6je»0^  who  s^iall  cmuse  or  procure  to 
K  be  sold  or  offered  for  saie;<e^]j£Mla,  or  exposed,  any  horse, 
I  mule,  or  other  animal  having  tu^is^^  known  as  glan- 
^  ders,  or  farcy,  shall  be  guilty  of  a  misdemeanor.  [In  ef- 
^    feet  April  16th,  1880.  ] 

/  401.    Ei^^^nimal  having  glanders,  or  farcy,  shall  at 

%noe  be  depri^ed^f  life  by  the  opner  or  person  having 

*  charge  thereof,  upon^is^o^^^  or  knowledge  of  its  condi- 

J  tion ;  and  any  such  owner  or  peisc^I^initting  or  refusing  to 

r  xi  comply  with  the  provision  of  this  section  shall  be  guilty  of 

^^  a  misdemeanor.    [In  effect  April  16th,  1880.] 

401.  Every  person  who  adulterates  candy,  by  using  in 
its  manofactore  terra  alba,  or  any  other  deleterious  sub- 
stance or  substances,  or  who  sells  or  keeps  for  sale  any 
candy  or  candies  adulterated  with  terra  alba,  or  any 
other  deleterious  substance  or  substances,  is  guilty  of  a 
misdemeanor.    [In  effect  March  16th,  1878^] 
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TITLE  XL 

Of  CrliiMs  against  the  Publio  Peace. 

S  m.  DtotailMmoo  of  pnbUo  meettngs,  other  than  reUgloas  <»  poUU 
IcaL 

i  4M.   ••Blot" defined. 

S  405.  Biott  iranlaliment  of. 

S408.  «<Eottt"  defined. 

I  407.  "  Unlawful  assembljr "  defined. 

S  408.  Ponisbment  of  ront  and  nnlawfol  aasemblf . 

S  409.  Bemalning  present  at  place  of  riot,  etc.,  after  warning  to  dl^ 
perse. 

S  410.  ICacilstrates  neglecting  or  ref  osing  to  dlsxterse  rioters. 

S  411.  Consequence  of  resisting  process  after  a  coonty  has  been  de- 
clared in  a  state  of  insnrrection. 

S412.  Prise  fights. 

S  413.  Persons  present  at  prise  fights. 

I  414.  Leading  the  State  to  engage  in  prise  fights. 

S  41S.  Disturbing  the  peace  in  nighttime. 

S  418.  Refusing  to  disperse  upon  lawful  command. 

S  417.  Exhibiting  deadly  weapon  in  rude,  etc.,  manner,  or  using  Vbm 
same  unlawfully. 

{  418.  Forcible  entry  and  detainer. 

S  419.  Betuming  to  take  possession  of  lands  after  being  removed  by 
legal  proceedings. 

|42«.  ImdUngriot.  [Repealed.] 

403.  Every  person  who,  without  authority  of  law, 
willfully  disturbs  or  breaks  up  any  assembly  or  meetin^^, 
not  unlawful  in  its  character,  other  than  such  as  is  men- 
tioned in  sections  fifty-nine  and  three  hundred  and  two, 
is  guilty  of  a  misdemeanor. 

Distnrbing  meetings.->A  disturbance  of  any  public  meeting  is»  ml 
common  law,  indlctaDie— 33  Barb.  648;  2  Grant  Cas.  406;  06  Ind.  63;  08 
Me.  125:  2  McCord,  117;  8  Tex.  Ct.  App.  110;  as  a  town  meeting— 16 
Mara.  385;  or  a  meeting  of  school  directors— 59  Pa.  St  266.  To  mutest 
auct  disturb  have  a  well-defined  meauing— 63  Ala.  898.  The  natural 
tendengr  of  the  act  must  be  to  disturb  the  assemblage— 28  Ind.  304; 
Smith  (Ind.)  408;  and  the  disturbance  must  be  wilTful  and  designed— 
1  Gray.  480.  A  man  may  hiss  an  actor  on  the  stage— 5  Tex.  Ct.  App. 
116;  1  Craw.  A  D.  156;  but  not  for  the  purpose  of  ruining  the  play  or 
the  aotor-2  Camp.  868.  «..       ir^ 
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wni  not  render  one  liable— 11  Cox  0.  G.  380.  A  person  wbo  commences 
a  clot,  but  abandons  it  before  it  is  finished,  is  liable  for  the  wholfr^lS 
Bich.  93:  8  Cox  0.  G.  288.  Women  may  be  ffullty  of  the  olfense-4  Ld. 
Baym.  1384;  and  a  minor  may  be  convictedTof  this  offense— 1  Arch.  O. 
Pr.  18;  but  an  infimt  under  the  age  of  discretion  cannot— 2  Ld.  BaTm. 
1381. 

406.  Whenever  two  or  more  persoan,  assembled  and 
acting  together,  make  any  attempt  or  advance  toward  the 
conmiission  of  an  act  which  would  be  a  riot  if  actually 

committed,  such  assembly  is  a  rout. 

Ront— A  disturbance  of  the  peace  uy  persons  assembling  witli  intent 
to  do  a  riotous  act,  and  actually  moviog  toward  its  execution*  Is  a 
rout— 2  Whart.  Gr.  L.  8th  ed.  S 1S36;  1  Buss.  Gr.  9th  ed.  878.  At  conrnkon 
law  at  least  three  persons  are  necessary  to  constitute  the  offense— 1 
Hawk.  P.  G.  ch.  6S,  §  1.  Where  the  requisite  number  of  persons  meet, 
stake  money,  and  propose  to  engage  in  a  prize-fight.  It  Is  a  rout— I 
Spear,  fi99 ;  and  all  present  aiding  and  encouraging  are  equally  gnUty— 
l»Mass.8©}  lBo0t,275;  SMoOie. 

407.  Whenever  two  or  more  persons  assemble  together 
to  do  an  unlawful  act,  and  separate  without  doing  or  ad- 
vancing toward  it,  or  do  a  lawful  act  in  a  violent,  boister- 
ous, or  tumultuous  manner,  such  assembly  is  an  unlawful 
assembly. 

XTnlawftil  aisembly.— At  common  law  it  is  an  assemblage  of  three 
or  more  persons  with  intent  to  do  that  which  if  done  would  make 
them  rioters,  but  making  no  motion  toward  doing  the  act— 18  Me.  846: 
2 McCord,  117;  3  Bam. «  Aid.  566;  4  Car.  &  P.  373;  6  id.  164;  9  id. 481s|i 
Up.  Can.  G.  P.  372;  as  an  assembly  to  witness  a  prize-fight--2  Car.  A  p. 
284;  4  id.  637;  or  an  assemblage  met  to  go  night-poacning— 6  Gar.  ft  P. 
671.  To  constitute  the  offense  no  overt  act  of  violence  is  necessaiy-xft 
Up.  Can.  G.  P.  372.  Persons  lawfully  assembled  may  become  an  unlaw- 
ful assembly  if  their  conduct  becomes  such  as  would  have  made  them 
an  unlawful  assembly  at  the  outset— 18  Me.  346:  2  McCord.  117;  1  HUL 
8.  C.862:  6Yerg.625;  4Pa.L.  J.  83;  and  see  14  Mo.  147;  8  Stark.  79s9 
Car.  ft  P.  91. 

408L  Every  person  who  participates  in  any  rout  or  un- 
lawful assembly  is  guilty  of  a  misdemeanor. 

Liability  of  parties.— All  present  aiding  are  equally  guilty— 16 '. 
889;  I  Koot,  275;  8  Mon.  216. 

409.  Every  person  remaining  present  at  the  place  of 
any  riot,  rout,  or  unlawful  assembly,  after  the  same  has 
been  lawfully  warned  to  disperse,  except  public  officers 
and  persons  assisting  them  in  attempting  to  disperse  the 
same,  is  guilty  of  a  misdemeanor. 

410,  If  a  magistrate  or  officer,  having  notice  of  an  xat* 
lawful  or  riotous  assembly,  mentioned  in  this  ohsptert 
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neglects  to  proceed  to  the  place  of  assembly,  or  as  near 
thereto  as  he  can  with  safety,  and  to  exercise  the  author- 
ity  with  which  he  is  inyested  for  suppressing  the  same 

and  arresting  the  offenders,  he  is  guilty  of  a  misdemeanor. 

Suppression  of  riots.— ▲  Justice  of  t&epeace  is  liable  for  not  trying 
to  suppress  a  riot— 1  Yeates,  419;  so,  to  refuse  to  aidanofftcer  in  trying 
to  suppress  a  riot  Is  an  offense— see  9  Mo.  268 ;  Addis.  277 ;  1  Gar.  &  Ml 
314. 

411.  A  person  who,  after  the  publication  of  the  proc* 
lamation  authorized  by  section  seven  hundred  and  thirty 
two,  resists  or  aids  in  resisting  the  execution  of  process 
in  any  county  declared  to  be  in  a  state  of  insurrection,  or 
who  aids  or  attempts  the  rescue  or  escape  of  another  from 
lawful  custody  or  confinement,  or  who  resists,  or  aids  in 
resisting  any  force  ordered  out  by  the  governor  to  quell 
or  suppress  an  insurrection,  is  punishable  by  imprison* 
ment  in  the  State  prison  not  less  than  two  years. 

Bee  ante,  §  148;  post,  731. 

412.  Every  person  who  engages  in,  instigates,  en- 
courages, or  promotes  any  ring  or  prize  fight,  or  any 
other  premeditated  fight  or  contention,  (without  deadly 
weapons)  either  as  principal,  aid,  second,  umpire,  sur- 
geon, or  otherwise,  is  punishable  by  imprisonment  in  the 

State  prison  not  exceeding  two  years. 

AAay.— An  affray  Is  a  flgbting  by  mutual  consent  by  two  or  more 

r arsons  In  some  public  place,  to  the  terror  of  thepeople— 6  Duia,  295; 
Humpli.519: 5 Yers.  356;  130a.  322; 53 Ala. 640;  lOMass.SlB;  6  J.  J.Mar. 
615;  see  15  Ark.  204;  either  actual  orpresumptive  terror— 5  Strob.  53;  35 
Ala.  392.  There  must  beactual  lightinff  by  at  least  two  persons— 53  Ala. 
640;  1  Biaekf.377;  5Yerg.3W;  4  Humph.  429;  see  4  Hawks, 356;  2Tenn. 
198.  It  includes  assault  and  battery— 40  Ind.  18;  S.  G.  1  Green  G.  R. 
664;  63  Ala.  640;  15  Ark.  204.  The  place  of  fighting  must  bo  public— 21 
Ala.  218;  22  id.  15;  13  Oa.  322;  3  Helsk.  278;  6  Strob.  53;  8  Humph.  84;  22 
Ind.  206. 

Liability  of  parties.— All  persons  present,  aiding  and  encouraging, 
are  equally  guilty— 13  Oa.  322;  16  Mass.  389;  1  Koot,  275;  3  Mon.  216:  see 
71 N.  C.  28H.  Every  person  concerned  in  a  duel  is  equally  responsible— 
t  Leigh.  603.  As  to  surgeons— see  24  Oratt.  624. 

413.  Every  person  willfully  present  as  a  spectator  at 
any  fight  or  contention  mentioned  in  the  preceding  sec- 
tion, is  guilty  of  a  misdemeanor. 

414.  Every  person  who  leaves  this  State,  with  intent 
to  evade  any  of  the  provisions  of  the  last  two  sections, 
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and  to  commit  any  act  out  of  this  State,  soch  as  is  pre* 

hibited  by  them,  and  who  does  any  act  which  would  be 

pnnishable  under  these  provisions,  if  odmmitted  within 

this  State,  is  punishable  in  the  same  manner  as  he  would 

have  been  in  case  such  act  had  been  committed  within  this 

State. 

Leaving  State  to  fight  a  dael.-~A  challenge  to  fight  In  another  State 
Is  penally  cognizable  iu  the  State  in  vrhich  the  challenge  Is  Issaed— 3 
Brev.243;  1  Tread.  107;  66  Ga.  332;  1  Hawks»  487;  see  1^  Ala.  276;  2 
Canip.  000;  nor  is  it  necessary  to  provo  tliatthochallenge  ever  reached 
its  destiuatioii— 2  Camp.  50(j.  The  offense  is  continuous  and  is  triable 
in  the  State  \7here  the  challeuge  issued— Thach.  C.  C.  390;  3  Brev. 
843;  58  Ga.  332;  1  Hawks,  487;  see  12  Ala.  276;  2  Camp.  806. 

415.  Every  person  who  maliciously  and  willfully  dis- 
turbs the  peace  of  any  neighborhood  or  person,  by  loud 
er  unusual  noise,  or  by  tumultuous  or  offensive  conduct* 
Oic  -threatening,  traducing,  quarreling,  challenging  to 
fight  or  fighting,  or  who,  on  the  public  streets  of  any  un« 
incorporated  town,  or  upon  the  public  highways  in  such 
unincorporated  town,  run  any  horse-race,  either  for  a 
"trager  or  for  amusement,  or  fires  any  gun  or  pistol  in  such 
unincorporated  town,  or  use  any  vulgar,  profane,  or  in* 
decent  language  within  the  presence  or  hearing  of  women 
CT  children,  iu  a  loud  and  boisterous  manner,  is  guilty  of 
a  misdemeanor;  and  upon  conviction  by  any  court  of 
competent  jurisdiction,  shall  be  punished  by  fine  not  ex- 
ceeding two  hundred  dollars,  or  by  imprisonment  in  the 
county  jail  for  not  more  than  ninety  days,  or  by  both  fine 
and  imprisonment,  or  either,  at  the  discretion  of  the  court. 
[In  effect  March  20th,  1878.] 


Breach  of  peace.— AU  acts  tending  to  disturb  the  public  peace  ttkt 
ndlctable  at  common  law— see  1  Bish.  0.  L.  (ith  cu.  $»  533;  acts  by 
rhich  the  peace  and  security  of  the  public  are  disturbed— see  4  BL 
Com.  142.   There  need  not  be  such  conduct  as  amoimts  to  assault  and 


battery— 29  Conn.  73.  The  following  ore  examples  of  the  offense  at 
common  law:  Making  loud  noises,  etc.,  in  the  night-time— 4  Ind.  1U{ 
loud  and  violent  language,  opprobrious  epithets,  and  exclamations at> 


tractlug  crowds,  even  wlien  committed  in  one's  own  house— 99  MSsa. 
497.  The  offense  of  a  common  brawler  may  be  committed  by  mere 
epithets  used  in  the  heat  of  private  quarrel-^99  Mass.  497.   Drlrii^  a 


carriage  through  the  streets  at  a  rate  such  as  to  endaogwtbe  safely 
of  pedestrians— Peters  C.  C.3i)0;  3  Wheel.  C.  C.  304;  riding  or  leoing 
armed  with  dangerous  or  miusualweaponsp-SIred.  416;  anytblogmi 
tends  to  provoke  or  excite  others  to  break  the  peace— 4  BL  Com.  ISO; 


§§  419-20     OBIMXB  AGAIKST  PUBLIO  PBACB.  174 

wliere  the  most  Bummary  civil  remedies  are  giYea—s  Blmi.  277:  1  BreT. 
119:  2  Dev.  120;  3  Har.  (Del.)  205;  8  Mass.  21ft;  1  Me.  22.  See  13  Pa.  St 
S92;  bat  see  3  Pars.  Cas.  411.  See  Desty's  Crlm.  Law,  SS  99  b,  c;  and  see 
ClY.  Code,  $$1168-1175. 

419.  Every  person  who  has  been  removed  from  any 
lands  by  process  of  law,  or  who  has  removed  from  any 
lands  pursuant  to  the  lawful  adjudication  or  direction  of 
any  court,  tribunal,  or  officer,  and  who  afterwards  unlaw- 
fully returns  to  settle,  reside  upon,  or  take  possession  of 
Buch  lands,  is  guilty  of  a  misdemeanor. 

420.  Bepealed.    [In^ffect  February  7th,  1880.] 
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TITLE  XIL 

Of  Crimes  against  the  Revenue  and  Property  of 

this  State. 

4M.  Enibesilement  and  fidslflcatloii  of  accounts  hy  public  offlcert. 
42fi.  Oflleen  neglecting  to  pay  over  public  moneya. 
428.  ''Public  moneys/' as  used  in  the  preceding  aaction,  defined. 
127.  Failure  to  pay  over  fines  and  forfeiturea  receiyed,  a  misde 
meanoar. 

428.  Obfitmcting  offlcer  in  collecting  revenne. 

429.  Befusing  to  give  assessor  list  of  property,  or  glTlng  false  name. 

430.  Making  false  statements,  not  under  oath,  in  reference  to  taxes. 

431.  I>eliTerlng  receipts  for  ^U-taxes,  other  than  prescribed  by 
law,  or  collecting  pon-daes,  etc,  without  giving  the  receipt 
prescribed  by  law. 

432.  Baying  blank  receipts  for  licenses,  etc.,  other  than  those  pre- 
scribed by  law. 

438.  SepeaUd. 

434.  Refusing  to  giro  name  of  persons  In  employment»ete. 

43A.  Ganrying  on  business  without  license. 

438.  UnlawfDllyacthig  as  auctioneer. 

437.  AgMolMi. 

438.  SepeaiedL 
438.  Effecting  Insorance  on  aocoimft  of  foreign  companies  that  hate 

not  complied  with  the  laws  of  this  State. 
448.  Officer  charged  with  collection,  etc.  ci  revenue,  refusing  to 
permit  inspection  of  his  books. 

441.  Board  of  examiners,  controller,  and  treasurer  neglecting  cer* 
tain  duties. 

442.  Having  State  arms,  etc 
441.  Selling  State  arms,  etc 

424.  Each  o£Bcer  of  this  State,  or  of  any  oounty, 
dty,  town,  or  district  of  this  State,  and  every  other  person 
chaiged  with  the  receipt,  safe-keephig,  transfer,  or  dis- 
bursement of  public  moneys,  who  either— 

1.  Without  authority  of  law,  appropriates  the  same,  or 
any  portion  thereof,  to  his  own  use,  or  to  the  use  of  an- 
other; or» 


J 


§  424  CBIHB8  A0ATN8T  JOSVKSXfm.  t!t^ 

2.  Loans  the  satue,  or  any  portion  thereof;  or,  having 
the  possession  or  control  of  any  public  money,  makes  a 
profit  out  of,  or  uses  the  same  for  any  purpose  not  author- 
ized by  law;  or 

3.  Fails  to  keep  the  same  in  his  possession  until  dis- 
bursed or  paid  oat  by  authority  of  law;  or, 

4.  Unlawfully  deposits  the  same,  or  any  portion  thereof, 
in  any  bank,  or  with  any  banker  or  other  person;  or, 

5.  Changes  or  converts  any  portion  thereof  from  coin 
into  cutrenoy,  or  from  currency  into  coin  or  other  cur- 
rency, without  authority  of  law;  or, 

6.  Knowingly  keeps  any  false  account,  or  makes  any 
false  entry  (x  erasure  in  any  account  of  or  relating  to  the 
same;  or, 

7.  Fraudulently  alters,  falsifies,  conceals,  destroys,  or- 
obliterates  any  such  account;  or, 

.  8.  Willfully  refuses  or  omits  to  pay  over,  on  demand, 
any  public  moneys  in  his  hands,  upon  the  presentation  of 
a  draft,  order,  or  warrant  drawn  upon  such  moneys  by 
competent  authority;  or, 

9.  Willfully  omits  to  transfer  the  same,  when  such 
transfer  is  required  by  law;  or, 

10.  Willfully  omits  or  refuses  to  pay  over  to  any  officer 
or  person  authorized  by  law  to  receive  the  same,  any 
money  received  by  him  under  any  duty  imposed  by  law 
80  to  pay  over  the  same;  .  ' 

--is  punishable  by  imprisonment  in  the  State  piiapn  for 
not  less  than  one  nor  more  than  ten  years,  and  is^isqual- 
ified  from  holding  any  office  in  this  State.    [In  effect  A|ttil 

16th,  1880.] 

Fraud  and  broach  of  tm^t-^An  ofUde  is  a  parttoolar  dnty,  ^laige, 
>r  trust;  a  right  to  exercise  a  public  fuuctloii~12Iii<l.  669:  7  id.' 157;  59 


Ala.  73 ;  and  to  commit  any  tttmd  or  breach  of  trust  affecung  tbe  pntKr 


or 

All      .  ^  .       . 

lic»  is  indictable— see  9  Whart.  C.  L.  8th  od.  §  1572  a.  A  corrupt  mo- 
tive  is  essential  to  constitute  the  offense— 0  B.  Mon.  171;  1  Leigh,  Imt 
15  Wend.  277 ;  2  Doug. 42tf ;  1  Term.  Rep.  ^3.  The  exUtenco  of  a  motlTf 
may  be  inferred  from  the  nature  of  the  act,  or  from  thoclrcumfitaacci 
of  the  whole  caso~Q4  Hinn.  158;  1  Salk.  380;  8  I>oug.  827.  They  are  Ha- 
hie  for  embezzlement  of  pubuc  funds— 69  Ho.  22 ;  or  the  conversion  of 
any  portloit  of  tbepubllo  money  Intrusted  to  them— 1)1  111.  8|0.  ▲ 
clerk  of  a  court  who  fraudulently  withholds  money  belonslng  to  an 
estate  is  goUty  of  contempt-1  Blackf .  166.  An  indictment  lies  egalnal 
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ft  imMlo  officer  for  the  frandnlent  conrerslon  of  public  monmrs,  al* 
tlioail^  tie  aofl  his  sureties  are  liable  oa  tbetr  offienl  boiid--6B  Me.  106b 

JBMd,  C  la  Qeorgla,  a  eonntif  treasifter,  btorlnc  an  order  on  tbe 
eoonty  for  less  than  Its  par  value,  Is  lndictable-47  Ga.  S23. 

Sttbd.  6.  Officers  are  liable  for  a  habitual  neglect  to  account  for 
small  sums,  and  a  gross  neglect  In  keeping  accounts  Is  presumptlTO  of 
fullty  Intent-m  B.  Mon.  171 ;  so,  overseers  of  the  poor  are  Indictable 
fornot  accounting  for  moneys  received  for  supplying  the  poor-eee  M 
GaL408{  2  Kerr,  643. 

Subd.  10.  Town  tax  collectors  are  public  officers— 63  Me.  106;  and 
a  de/aeto  tax  collector  Is  punishable  for  embezalement  of  money  com- 
ing Into  his  hands  by  virtue  of  his  office— 69  He422;  but  his  failure  to 
pV  over  the  moneys  to  the  proper  authority,  although  uneirolained, 
IS  not  presnmptimi  of  a  felonious  appropriainon— M  Cal.  64.  Beports 


of  publlo  moneys  received  apply  to  ministerial  officers— 2  Tex.  Ct. 
Apb.  SOU,   A  selectman  is  a  pubue  officer, 
public  moneys-d3  N.  H.  610.   See  62  111.  127. 


425.  Eyery  officer  charged  with  the  receipt,  saf  e>keep- 
ing,  or  disbuisemexit  of  public  moneys,  who  n^s^^ts  or 
fails  to  keep  and  pay  over  the  same  in  the  manner  pre> 
scribed  by  law,  is  guilty  of  felony. 

426.  The  phrase  **  public  moneys,"  as  used  in  the  two 
preceding  sections,  Includes  all  bonds  and  evidence  of  in- 
debtedness, and  all  moneys  belonging  to  the  State,  or  any 
city,  county,  town,  or  district  therein,  and  all  moneys, 
bonds,  and  evidences  of  indebtedness  received  or  held  by 
State,  county,  district,  city,  or  town  officers  in  their  offl- 
eial  capacity. 

427.  If  any  clerk,  justice  of  the  peace,  sheriff,  or  con* 
stable,  who  receives  any  fine  or  forfeiture,  refuses  or  neg- 
lects to  pay  over  the  same  according  to  law,  and  within 
thirty  days  after  the  receipt  thereof,  he  is  guilty  of  a  mis- 
demeanor. 

8eejK>f«,SS  1467,1670. 

428.  Every  person  who  willfully  obstructs  or  hinders 
any  public  officer  from  collecting  any  revenue,  taxes,  or 
other  sums  of  money  in  which  the  people  of  this  State  are 
Interested,  and  which  such  officer  is  by  law  empowered 
lo  collect,  is  guilty  of  a  misdemeanor. 

429.  Every  person  who  unlawfully  refuses,  upon  de* 
mand,  to  give  to  any  county  assessor  a  list  of  his  property 
subject  to  taxation,  or  to  swear  to  such  list,  or  who  givei| 
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ft  false  name  or  f randolently  refuses  to  give  bis  true  name 
to  any  assessor,  when  demanded  by  such  assessor  in  the 
discbarge  of  bisofiScial  duties,  is  guilty  of  a  misdemeanor. 
See  PoL  Ckxle,  SS  9029, 8681. 

430l  Every  person  who,  in  making  any  statement,  not 
upon  oatb,  oral,  or  written,  which  is  required  or  author- 
ized by  law  to  be  made,  as  the  basis  of  imposing  any  tax 
or  assessment,  or  of  an  application  to  reduce  any  tax  or 
assessment,  willfully  states  anything  which  he  knows  to 
be  false,  is  guilty  of  a  misdemeanor. 

See  PoL  Ckxle,  SS  8629-8631, 8674,  8675. 

431.  Every  person  who  uses  or  gives  any  receipt,  ex* 
cept  that  prescribed  by  law,  as  evidence  of  the  payment 
of  any  poll-tax,  road-tax,  or  license  of  any  kind,  or  who 
receives  payment  of  such  tax  or  license  without  deliver- 
ing the  receipt  prescribed  by  law,  or  who  inserts  the  name 
of  more  than  one  person  therein,  is  guilty  of  a  misde- 
meanor. 

See  PoL  Code,  Licenses,  SS  8356-3385;  Bevenaes,  SS  3607-3893^. 

432.  Every  person  who  has  in  his  possession,  with  in* 
tent  to  circulate  or  sell,  any  blank  licenses  or  poll-tax  re- 
ceipts other  than  those  furnished  by  the  controller  of 
state  or  county  auditor,  is  guilty  of  felony.  . 

See  PoL  Code,  SS  8889-3845. 

433.  [Was  repealed  by  an  act  entitled  "An  Act  to 
amend  and  in  relation  to  Thb  Political,  Civil,  and 
FxNAL  CODES,  and  Thb  Code  of  Civil  Procedure," 
approved  April  first,  eighteen  hundred  and  seventy-two* 
now  on  file  in  the  office  of  the  secretary  of  state.] 

434.  Every  person  who,  when  requested  by  the  col- 
lector of  taxes  or  licenses,  refuses  to  give  to  such  collector 
the  name  and  residence  of  each  man  in  his  employment, 
or  to  give  such  collector  access  to  the  building  or  place 
where  such  men  are  employed,  is  guilty  of  a  misdemeanor. 

See  PoL  Code,  SS  8848-8860. 

435.  Every  person  who  commences  or  carries  on  any 
bnstness,  trade,  profession,  or  calling,  for  the  transaction 
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or  carrying  on  of  whioh  a  license  is  required  by  any  law 
of  this  State,  without  taking  out  or  procuring  the  license 

prescribed  by  such  law,  is  guilty  of  a  misdemeanor. 

Ziieense  Irfiw  of  April  12th,  1880.— ▲  Chinaman  cannot  jmOtj  a 
Tlolatlon  of  S  8381,  of  tbe  Pol.  Code,  In  selllnsr  witbont  a  license,  by 
dalmlng  that  he  comes  within  the  prohibition  of  the  alx>vo  act->-<»  Fac. 
0.  L.  J.  lift.   He  must  pay  a  license— id.   See  FoL  Code,  Licenses,  S| 


436.  Byery  person  who  acts  as  an  auctioneer  in  viola- 
tion of  the  laws  of  this  State  relating  to  auctions  and 
auctioneers,  is  guilty  of  a  misdemeanor. 

Bee  PoL  Code,  SS  9284-3298, 8378. 

437.  [Bepesded  by  Act  of  April  first,  eighteen  hundred 
and  seventy-two.] 

438L  [Repealed  by  Act  of  April  first,  eighteen  hundred 
and  seventy-two.] 

439.  Svery  person  who  in  this  State  procures,  or  agrees 
to  procure,  any  insurance  for  a  resident  of  this  State,  from 
any  insurance  company  not  incorporated  under  the  laws 
of  this  State,  unless  such  company  or  its  agent  has  filed 
tbe  bond  required  by  the  laws  of  this  State  relating  to  in- 
surance, is  guilty  of  a  misdemeanor. 

See  PoL  Code,  S  633. 

440l  Every  officer  charged  with  the  collection,  receipt, 
or  disbursement  of  any  portion  of  the  revenue  of  this 
State,  who,  upon  demand,  fails  or  refuses  to  permit  the 
controller  or  attorney-general  to  inspect  his  books,  papers, 
receipts,  and  records  pertaining  to  his  office,  is  guilty  of  a 
misdemeanor. 

441. .  Every  member  of  the  board  of  examiners,  and 
t^ery  controller  or  State  treasurer,  who  violates  any  of 
the  provisions  of  the  laws  of  this  State  relating  to  the 
board  of  examiners,  or  prescribing  its  powers  and  duties, 
Is  guilty  of  a  felony. 

See  PoL  Code,  SS  G54-689. 

442.  Every  person  who  unlawfully  retains  in  his  pos- 
MMion  any  arms,  equipments,  clothing,  or  military  stores 
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belonfl^Bg  to  tbe  State,  or  the  property  of  any  oompaay  of 
the  State  militia,  is  guilty  of  a  misdemeanor. 
See  PeL  Code,  SS  196»-1968. 

443.  Eyery  member  of  the  State  militia  who  unlaws 
fully  disposes  of  any  anus,  equipments,  clothing,  or  mili- 
tary stores,  the  property  of  this  State,  or  of  any  Gompaay 
of  tbitt  Stote  militii^  iai^uilty  of  a  misdemeanor* 
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TITLE  Xm. 

Of  Crimes  against  Property. 
Qkap.  I.    Abson,  §§  447-55. 

n.     BUBOIiABT  AJTD  HOUSEBKBAKENO,  §(  46&-63. 

SX    HAVora  possession  of  Bitbglabious  Inbtiiv- 

MENTS  AND  DbADLY  WSAPONS,  §§  466-7. 
rV.     FOBGBBY  AND  GOUNTBBTEIIZNG,  §§  470-^ 

y.    LABCBmr,  §§  484-502. 
YE.    Embbzzlbmbnt,  §§  603-14. 
Vn.     EZTOBTION,  §§  518-25. 

ym.    Falsb  Pbbsonation  and  Gbbats,  §§  528^96. 
IX.    Fbaudulbntlt  fittino  out  and  dbstboyxno 

Ybssbls,  §§  599-41* 
X.    Fbaudulbntly     XBsrzNa     possbssion     of 

Wbbckbd  Pbopbbtt,  §S  544-5. 
XL    Fbaudulent  destbuction  of  Pbopebtt  In* 

8UBBD,  §§  548-8. 

Xn.    Falsb  Wbiobts  and  Mbasubbs,  §§  662-5. 
XHL   Fbavdulent  Insolyengibs  bt  GobfobationSi 

and  otkbb  Fbauds  in  thbib  Manaobkbnt, 

f  S  557-72. 
XIV.    Fbaudulbnt  smub  of  Documents  of  Titu 

to  Mbbcbandibb,  $§  577-63. 
XV.   Haugious  Injubobs  to  Bailboad  Bbidobs, 

HUBWAYB,  BbZDCUU,  AND  TbIAQBAFHS,  {f 

687-48. 
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or  tr  It 


the 

boose  is  btumcd  dnrliig  a  temporary  absence,  it  is  the  buminff  of  an 
occnpied  dweUinff-480a.  116;  &  Me.  90;  see  81  id.  fl23:  3  Cnsh.  529;  10 
id.  4f8;  20  Connr245.  But  it  mnst  1)6  nsnally  dwelt  in— 53  Miss.  884; 
or  occasionally  ased— 4  Oa.  342;  and  It  is  immaterial  whether  the  per> 
sou  cbarged  liad  knowledge  of  its  occapancy— 1  Parker  Cr.  B.  252. 

455.    Aison  is  punishable  by  imprisonment  in  the  State 
prison,  as  follows; 

1.  Arson  in  the  first  degree,  for  not  less  than  two 
years. 

2.  Arson  in  the  seoond  degree,  for  not  less  than  one 
nor  more  than  ten  years. 
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CHAPTER  m; 

BATDTO    POSflBSSIOK    OF  BVBCGLiJtlOXTft   IXnCBCJlIBRTS    AND 

DEADLY  WEA70K8. 

flo.  fosKsBioii  OX  DiifgiBnoiis  iJifluniiimitt* 
S  467.  BaTiagposBesBlon  «f  deadly  wMpons. 

466.  Every  person  haying  npon  him,  or  in  his  posses- 
sion, a  picklock,  crow,  key,  bit,  or  other  instrument  or 
tool,  with  intent  feloniously  to  break  or  enter  into  any 
building,  or  who  shall  knowingly  make  or  alter,  or  shall 
attempt  to  make  or  alter,  any  key  or  other  instrument 
above  named,  so  that  the  same  will  fit  or  open  the  lock  of 
a  building,  without  being  requested  so  to  do  by  some  per- 
son haying  the  right  to  open  the  same,  or  who  shall  make, 
alter,  or  repair  any  instrument  or  thing,  knowing,  or  hay- 
ing reason  to  belieye,  that  it  is  intended  to  be  used  in 
committing  a  misdemeanor  or  felony,  is  guilty  of  misde- 
meanor. Any  of  the  structures  mentioned  in  section  four 
hundred  and  fifty-nine  of  this  Code,  shall  be  deemed  to  be 
a  building  within  the  meaning  of  this  section.    [In  effect 

March  Srd,  1874.] 

To  procnre»  with  a  criminal  Intent,  is  an  offense— Knss.  A  B.  G.  C. 
MB;  1  El.  »t  B.  436:  and  possession  may  be  shown  on  a  cbaige  of  pro- 
curing—Buss, ft  B.  0.  C.  906;  1  Lew.  0.  C.  42. 

467.  Every  person  having  upon  him  any  deadly  weapon ' 
with  intent  to  assault  another,  is  guilty  of  a  misdemeanor. 
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OHAFTER  IT. 

FOBGBRT  Ain>  COUJXTEBSnSlTDXQ* 

S  470.  Forgery  of  wills,  conyeyances,  etc. 

S  471.  Making  false  entries  in  records  or  retains. 

S  473.  Fotgery  of  public  and  corporate  seals. 

S  473. .  Punishment  of  forgery. 

S  474.  Forging  telegraphic  messages. 

S  475.  Passing  or  receiving  forged  notes. 

S  476.  Making,  passing,  or  uttering  flctitioiis  bills,  etc 

S  477.  Counterfeiting  coin,  bullion,  etc. 

S  478.  Punishment  of  counterfeiting. 

S  479.  Possessing  or  receiving  counterfeit  coin,  bullion,  eto. 

S  480.  Making  or  possessing  counterfeit  dies  or  plates. 

S  481.  Counterfeiting  raihroiMl  ticket,  eto. 

S  482.  Restoring  canceled  tickets. 

470.    Every  person  who,  with  intent  to  defraud  an* 
other,  falsely  makes,  alters,  forges,  or  counterfeits  any 
charter,  letters,   patent,  deed,  lease,  indenture,  writing 
obligatory,  will,  testament,  codicil,  annuity,  bond,  cove* 
nant,  bank-bill  or  note,  post-note,  check,  draft,  bill  of  ex- 
change, contract,  promissory  note,  due-bill  for  the  pay- 
ment of  money  or  property,  receipt  for  money  or  property, 
I)assage  ticket,  power  of  attorney,  or  any  certificate  of 
any  share,  right,  or  interest  in  the  stock  of  any  corpora- 
tion or  association,  or  any  controller's  warrant  for  the 
payment  of  money  at  the  treasury,  county  order  or  war- 
rant, or  request  for  the  payment  of  money,  or  the  delivery 
of  goods  or  chattels  of  any  kind,  or  for  the  delivery  of  any 
instrument  of  writing,  or  acquittance,  release,  or  receipt 
for  money  or  goods,  or  any  acquittance,  release,  or  dis- 
charge for  any  debt,  account,  suit,  action,  demand,  or  other 
thing,- real  or  personal,  or  any  transfer  or  assurance  of 
money,  certificates  of  shares  of  stock,  goods,  chattels,  or 
other  property  whatever  or  any  letter  of  attorney,  or  other 
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473.  Forgery  is  punishable  by  imprisonment  in  the 
State  prison  for  not  less  than  one  nor  more  than  fourteen . 
years. 

474.  Every  person  who  knowingly  and  willfully  sends 
by  telegraph  to  any  person  a  false  or  forged  message, 
purporting  to  be  from  such  telegraph  office,  or  from  any 
other  person,  or  who  willfully  delivers  or  causes  to  bet 
delivered  to  any  person  any  such  message  falsely  pur* 
porting  to  have  been  received  by  telegraph,  or  who  fur- 
nishes, or  conspires  to  furnish,  or  causes  to  be  furnished 
to  any  agent,  operator,  or  employd,  to  be  sent  by  telegraph, 
or  to  be  delivered,  any  such  message,  knowing  the  same 
to  be  false  or  forged,  with  the  intent  to  deceive,  injure,  or 
defraud  another,  is  punishable  by  imprisonment  in  the 
State  prison  not  exceeding  five  years,  or  in  the  county 
jail  not  exceeding  one  year,  or  by  fine  not  exceeding  five 
thousand  dollars,  or  by  both  fine  and  imprisonment , 

TtUgraphio  messaget— 25  Up.  Can.  0.  P.  440. 

475.  Every  person  who  has  in  his  possession,  or  re« 
ceives  from  another  person,  any  forged  promissory  note 
or  bank-bill,  or  bills  for  the  payment  of  money  or  {urop- 
erty,  with  the  intention  to  pass  the  same,  or  to  permit, 
cause,  or  procure  the  same  to  be  uttered  or  passed,  with 
the  intention  to  defraud  any  person,  knowing  the  same  to 
be  forged  or  counterfeited,  or  has  or  keeps  in  his  posses- 
sion any  blank  or  unfinished  note  or  bank-bill  made  in  the 
form  or  similitude  of  any  promissory  note  or  bill  for  ]>ay- 
mcnt  of  money  or  property,  made  to  be  issued  by  any  in- 
corporated bank  or  banking  company,  with  intention  to 
fill  up  and  complete  such  blank  and  unfinished  note  or 
bill,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
filled  up  and  completed,  in  order  to  utter  or  pass  the 
same,  or  to  permit,  or  cause,  or  procure  the  same  to  be 
uttered  or  passed,  to  defraud  any  person,  is  punishable 
by  imprisonment  in  the  State  prison  for  not  less  than  one 
nor  more  than  fourteen  years. 
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2Q1  FOBGSRY  AND  COUNTERTBITIIIG.        §§ 

Ottiltypossesiion.— The  guilty  porticlpatloD  Intbeact  may  be  in* 
ferred  from  proof  of  possession  of  a  quantity  of  tbe  coin,  and  instru- 
ments and  apparatus  for  making  it— 5  McLean,  235;  id.  206;  posses- 
sion with  knowledge  of  the  pur]M>se  for  which  tliey  were  desCgfned— 41 
Cal.  656.  So  a  State  may  punish  the  offense  of  Keeping  couaterfeit 
coin  with  Intent  to  passif-a  Head,  26;  as  coin  in  the  similitude  of 
Mexican  dollars— 1 0  Met.  256;  but  California  gold  coin  not  being  law- 
ful coin,  the  passing  thereof  is  not  within  the  statute— 1  Gray,  .%4. 
Evidence  that  the  defendant  had  counterfeit  coin  for  sale,  and  tnnthe 
sold  such  coin  to  a  party,  is  sufilcient  to  convlct~3(^  Cal.  717;  seo2J 
X'iek.476;  4  Gray,  29. 

480.  Every  person  who  makes,  or  knowingly  bas  in 
bis  possession  any  die,  plate,  or  any  apparatus,  paper, 
metal,  machine,  or  other  thing  whaterer,  made  use  of  in 
connterf eiting  coin  current  in  this  State,  or  in  counterfeit- 
ing gold  dust,  gold  or  silver  bars,  bullion,  lumps,  pieces, 
or  nuggets,  or  in  counterfeiting  bank  notes  or  bills,  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  one  nor  more  than  fourteen  years;  and  all  such  dies, 
plates,  apparatus,  paper,  metal,  or  machine,  intended  for 
the  purpose  aforesaid,  must  be  destroyed. 

Molds  and  tools.— A  state  may  impose  a  penalty  for  keeping 
molds  and  toolsadapted  to  counterfeiting— i  Oreg.  221 ;  but  not  unless 
there  was  aii  intent  to  use  them— 34  Cal.  laS;  2  Mass.  138:  but  see  Law 
R.  1  C.  C.  2d4;  tbe  possession  of  an  instrument  for  making  one  side 
only  of  a  counterfeit  is  suf&cient— &  Met.  22L 

481.  Every  person  who  counterfeits,  forges,  or  alters 
any  Ucket«  check,  order,  coupon,  receipt  for  fare,  or  pass, 
issued  by  any  railroad  comi)auy,  or  by  any  lessee  or  man- 
ager thereof,  designed  to  entitle  the  holder  to  ride  in  the 
cars  of  such  company,  or  who  utters,  publishes,  or  puts 
into  circulation,  any  such  counterfeit  or  altered  ticket, 
check,  or  order,  coupon,  receipt  for  fare,  or  pass,  with  in- 
tent to  defraud  any  such  railroad  company,  or  any  lessee 
thereof,  or  any  other  person,  is  punishable  by  imprison- 
ment in  the  State  prison,  or  in  the  county  jail,  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  one  thousand  dol- 
lars, or  by  both  such  imprisonment  and  fine.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

482.  Every  i>erson  who,  for  the  purpose  of  restoring 
to  its  original  appearance  and  nominal  value  in  whole  or 
la  part,  removes^  conceals,  fills  up,  or  obliterates,  the 


I 
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cuts,  marks,  punch-holes,  or  other  evidence  of  cancella- 
tion, from  any  ticket,  check,  order, 'coupon,  receipt  for 
fare,^  or  pass,  issued  by  any  ralli-oad  company,  or  any  les- 
see or  mana|;|er  thereof,  canceled  in  whole  or  in  part,  with 
intent  to^ispose  of  by  Bal%  ur  gift,  or  to  circulate  the 
same,  or.  witli 'intent  to  def|||$id  the  railroad  company,  or 
lessees  thereof,  pJ|MftV'.fdBer;''pe"rson^  or  who,  with  like  in- 
tent to  defr^jidyfoa^rs  for»8ale,,pr  in  payment  of  fare  on 
the  railroad  of  the  company,  sjj^ci)  ticket,  check,  order, 
coupon,  or  pass,  knowing  the  same  to  have  been  so  re- 
stored, in  whole  or  in  par^,  is^punishable  by  imprison- 
ment in  the  county  jail,.not  exceeding  six  months,  or  by 
a  line  not  exceeding  one  thousand  dollars,  or  by  both  suqli 
imprisonment  and  fine.  [A^proV^d  March  30th,  in  effect 
July  lst»  187iJ 
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215  LABCBKT.  §§  498-5Ca 

498.  Evei^  person  who,  with  intent  to  injure  or  de« 
Erand,  makes  or  causes  to  be  made  any  pipe,  tube,  or 
other  instrument,  and  connects  the  same,  or  causes  it  to 
be  connected,  with  any  main,  service-pipe,  or  other  pipe 
for  conducting  or  supplying  illuminating  gas,  in  such 
manner  as  to  supply  illuminating  gas  to  any  burner  or 
orifice,  by  or  at  which  illuminating  gas  is  consumed, 
around  or  without  passing  through  the  meter  provided  for 
the  measuring  and  registering  the  quantity  consumed, 
or  in  any  other  manner  so  as  to  evade  payment  therefor, 
and  every  person  who,  with  like  intent,  injures  or  alters 
any  gas  meter  or  obstructs  its  action,  is  guilty  of  a  misde- 
meanor. 

A  person  secretly  approiniatlngr  fras  l>7  severlnff  a  portion  in  a  serr* 
Ice  pipe  of  the  company  is  guilty  of  larceny— 4  AUen^SOS;  6  Cox  C.  0. 
tl3. 

See  6  Cox  G.  C.  213. 

499.  Every  person  who,  with  intent  tp  injure  or  de- 
fraud, connects,  or  causes  to  be  connected,  any  pipe,  tube, 
or  other  instrument,  with  any  main,  service-pipe,  or  other 
pipe,  or  conduit,  or  flume  for  conducting  water,  for  the 
purpose  of  taking  water  from  such  main,  service-pipe, 
conduit,  or  flume,  without  the  knowledge  of  the  owner 
thereof,  and  with  intent  to  evade  payment  therefor,  is 
guilty  of  a  misdemeanor. 

500.  Every  person  who,  in  the -city  and  county  of  San 
Francisco,  saves  from  lire,  or  from  a  building  endangered 
by  tire,  any  property,  and  for  two  days  thereafter  cor- 
ruptly neglects  to  notify  the  owner  or  fire  marshal  there- 
of, is  punishable  by  imprisonment  in  the  State  prison  for 
not  less  than  one  nor  more  than  ten  years. 

See  Pol.  Code,  S  3343. 

501.  Every  person  who  purchases  or  receives  in 
pledge,  or  by  way  of  mortgage,  from  any  person  un- 
der the  age  of  sixteen  years,  any  junk,  metal,  me- 
chanical tools,  or  implements,  is  guilty  of  a  misdemean- 
or. 


g  502  LASCEXT.  316 

502.  Sections  tbree  humlred  and  thirty-nine,  three 
hundred  and  forty-two,  and  three  hundred  and  forty- 
three  of  Thb  Fbkal  Code  are  applicable  to  persons  carry- 
ing on  the  business  of  junk  dealers,  and  apply  to  their 
transactions  of  purchase  and  sale,  as  well  as  to  those  of 
pledge  or  mortgi^;e. 
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ikeMmn*  of  tfc»ciedittr*6  Deiila*  76;  nor  Is  be  1iaae»-4B  IIL  W; 
not  Is  the  kee|>er  of  a  county  poorbonse  an  agent  oe  serrant  of  tbe 
Sttpecintendent  of  an  incorporated  compa6y*-43  K.  T.  24St  nor  Is  a 
medianlo  of  the  material  supplied  to  bim— 9  Gray,  6;  nor  are  murties* 
as  to  oack  other,  mlete  the  ootttcact  is  inohoate  or  IneomideteH-^  Tex. 
Ct.  App.  822:  nor  is  a  person  employed  to  solicit  orders  on  a  oommls* 
felOft--LMrB.2O.ai4i8.O.liaLCr.R.U0;  id.  4L 

509.    A  distinct  act  of  taking  iB  not  neoeasasy  to  oon^ 
Btitate  embezzlemeiit. 
See  Ift  Wend.  661. 


510.  Any  atidsnoa  of  debt,  negotiable  by  d^ivery 
qnly,  and  actually  executed,  i»  tbe  eubjeot  of  embisaBle- 
ment,  wbether  it  haa  been  delivered  or  isaaed  aa  »  Talid 
inatronient  or  not 

511.  Upon  any  indictment  for  embezzlement^  it  is  » 

infficient  defense  that  the  property  was  appropriated 

openly  and  avowedly,  and  under  a  claim  of  title  preferred 

in  good  faith,  even  tiiough  such  claim  is  untenable.    But 

this  provision  does  not  excuse  the  unlawful  retention  of 

the  property  of  another  to  offiMt  or  pay  demands  held 

against  him. 

Claim  of  titkr— If  the  defendant  supposed  he  had  a  right  as  partner, 
he  cannot  be  conyicted— 118  Mass.  443;  yet  a  man  may  be  convicted  for 
embezsUng  his  own  mortga(Ke— ft  Allen,  502. 

512.  The  fact  that  the  accused  intended  to  restore  the 
property  embezzled,  ia  no  ground  of  defense  or  of  mitiga- 
tion of  punishment,  if  it  has  not  been  restored  before  an 
information  has  been  laid  before  a  magistiate,  chaiging 
the  commission  of  the  offense. 

Intent  to  restore.— It  is  no  less  embeizlement  thatthe  intent  was  to 
restore,  and  that  the  party  had  property  to  make  restitation— 10  Gray. 
173;  4  up.  Can.  L.  J.  187.  Embezzlement  consists  in  the  fraodnlenc 
misappropriation  of  bonds— IM  Mass.  1 ;  thoturh  with  intent  to  restore 
them— 97  Mass.  W.  That  he  believed  he  would  repay  the  money  does 
not  relieve  the  act  of  its  fraudulent  intent-41  wis.  665;  S.  0.2  Am. 
Cr.  B.  117. 

513.  Whenever,  prior  to  any  information  laid  before 
a  magistrate,  charging  the  commission  of  embezzlement, 
the  person  accused  voluntarily  and  actually  restored  or 
tendered  restoration  of  the  property  alleged  to  have  been 
embezzled,  or  any  part  thereof,  such  fact  is  not  a  ground 
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•of  defense,  but  it  anthorizesthe  conit  to  mitigate  ponish- 
(menty  in  its  discretion. 

514^  Every  person  guilty  of  embeszlement  is  punislia> 
•able  in  ,the  manner  prescribed  for  feloniously  stealing 
iproperty  of  the  value  of  that  embezzled;  and  where  the 
property  embezzled  is  an  evidence  of  debt  or  right  of  ac- 
tion, the  sum  due  upon  it  or  secured  to  be  paid  by  it 
shall  be  taken  as  its  value;  provided,  that  if  the  embezzle- 
ment or  defalcation  be  of  the  public  tuhds  of  the  United 
States,  or  of  this  State,  or  of  any  county,  city  and  county, 
or  municipality  within  this  State,  the  offense  is  a  felony, 
and  shall  be  punishable  by  imprisonment  in  the  State 
prison  not  less  than  one  year  nor  more  ten  years;  and 
the  person  so  convicted  shall  be  ineligible  thereafter  to 
any  oiBce  of  honor,  trust,  or  profit  under  this  State.    [In 

effect  April  6th,  1880.] 

Poniahment.— Thftt  a  partj  te  Bable  to  prosecntioii  for  embesdo- 
mentof  national  bank-aotea  nader  United  States  statates^  does  not 
relleye  bim  ftom  mmJshment  under  eommon  law  or  under  a  State 
ttatate— U6liaiit.l.  The  iwnWKmenfc  Is  thia  laiae  as  that  forluceoy 
-4Met.488. 


5-* 


M  SZTOBTIOK.  g§  524t-5 

ply,  any  threat  such  as  is  specified  in  section  five  han- 
dled and  nineteen,  is  punishable  in  the  same  manner  as 
if  such  money  or  property  were  actually  obtained  by 

means  of  snch  threat. 

Extortion.— Eztortliig  money  by  a  false  statement  that  prosecution 
had  been  entered  against  bim— 22  Fa.  St.  253;  bat  not  if  the  offer  is 
made  to  Uiegaily  eompromise  the  offense-^ld.;  7  Car.  A  P.  191.  A 
threat  to  falsely  accuse,  through  hand>bill8  and  newspapers,  of  keep- 
ing a  woman  as  his  mistress,  inth  intent  to  extort  money.  Is  soAcleut 
--M  Ind.  400 ;  S.  C.  2  Am.  Cr^  B.  18.  Obtaining  horses  from  an  ignorant 
countryman  by  threats  of  a  criminal  jprosecntlon  for  allegeci  horse- 
stealing,  and  by  tlireato  against  lUs  life,  is  indictable-1  Bay,  282.  A 
conspiracy  to  extort  money,  topper  $e  an  offense  at  cominpu  law— 6 
DowT.  A  R.  M5:  4  Bam.  A  0.  SS;  8.  C.  2  Lead.  C.  0.  SI  See  Desty's 
Crim.  Law,  S  84. 

Threatening  lettera.— A  letter  in  defendsnVs  own  name,  seat  to  en- 
forte  payment  4tf  a  dMit,  is  not  Within  thestatnte— 2  Barb.  427;  see  1 
Leach,  445:  2  East  P.  0. 1110.  Dropping  a  letter  in  a  man's  way  is  a 
sending— Russ.  ±  R.  398.  To  put  aletter  in  a  place  where  it  would  be 
likely  to  be  seen  by  the  person  to  whom  It  is  directed  is  an  uttering- 
B  Cox  0.0. 228. 

524.  Every  petson  who  unsuccessfully  attempts,  by 
means  of  any  verbal  threat,  snch  as  is  specified  in  section 
five  hundred  and  nineteen,  to  extort  money  or  other 
property  from  another,  is  guilty  of  a  misdemeanor. 

525.  Every  officer,  agent,  or  employ^  of  a  railroad 
company,  who  asks  or  receives  a  greater  sum  than  is  al- 
lowed by  law  for  the  carriage  of  passengers  or  freight,  is 
guilty  of  a  misdemeanor. 

flee  Civ.  Code,  ii  489»  2174, 216i^  S180-2181«  aiMFSm. 
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FAL8B  FBB80NATZON  AND  CHEATS. 

S  528.  Marry  tog  under  fiilse  personatlosi. 

S  529.  Falsely  personating  another  in  other  cases.  ^ 

S  530.  BeceiTing  property  In  a  false  character. 

S  531.  Fraudulent  conveyances. 

S  532.  Obtaining  money  by  fiilse  pretenses. 

S  538.  Selling  land  twice.  v 

S  534.  Married  person  selling  lauds  under  false  representattona.   - 

S  535.  Mock  auction. 

S  638.  Consignee,  false  statement  by. 

'528.  Every  person  who  falsely  personates  another, 
and  in  suoh  assumed  character  marries  or  pretends  to 
marry,  or  to  sustain  the  marriage  relation  towards  anoth- 
er, with  or  without  the  connivance  of  such  other,  is  guilty 

of  a  felony. 

A  mere  promise  of  marriage  is  not  sufficient— 2  Moody  C.  0. 264. 
See  Civil  Code,  S  58. 

529..  Bvery  person  who  falsely  personates  another, 
and  in  such  assumed  character,  either-!- 

1.  Becomes  bail  or  surety  for  any  party  in  any  proceed- 
ing whatever,  before  any  court  or  officer  authorized  to 
take  such  bail  or  surety;  or, 

2.  Verifies,  publishes,  acknowledges,  or  proves,  in  the 
name  of  another  i)erson,  any  written  instrument,  with  in- 
tent that  the  same  may  be  recorded,  delivered,  and  used 
as  true;  or, 

3.  Does  any  other  act  whereby,  if  it  were  done  by  the 
person  falsely  personated,  he  might,  in  any  event,,  be- 
come liable  to  any  suit  or  prosecution,  or  to  pay  any  sum 
of.  money,  or  to  incur  any  charge,  forfeiture,  or  penalty, 
or  whereby  any  benefit  might  accrue  to  the  party  person- 
ating, or  to  any  other  person; 

—is  punishable  by  imprisonment  in  the  county  jail  not 
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exceeding  two  yeazs,  or  by  fine  not  exceeding  five  thou- 
sand dollars. 

False  penonation.— Anomiiig  a  flctitloos  name  Is  a  fliUse  pretense. 
If  it  Influences  the  obtaining  of  money  or  ffoods— 19  Pick.  179;  so,  of 
obtaining  goods  to  be  sent  out  of  the  State— 105  Mass.  172 :  so,  of  assum- 
ing the  name  of  another  to  whom  money  is  due^ia  Pick.  179:  2  Pars. 
Cas.  333;  6  Cox  0. 0.  fil5;  9  Ad.  A;  E.  276;  Buss.  A  B.  C.  G.  81;  7  Car.  & 
P.  781. 

530.  Erery  person  who  falsely  personates  another,  and 
in  such  assumed  character  receires  any  money  or  prop- 
erty, knowing  that  it  is  intended  to  be  delivered  to  the 
individual  so  personated,  with  intent  to  convert  the  same 
to  his  own  use,  or  to  that  of  another  person,  or  to  deprive 
the  true  owner  thereof,  is  punishable  in  the  same  manner 
and  to  the  same  extent  as  for  larceny  of  the  money  or 

property  so  received. 

A  fidse  oharaoter.— A  false  renresentation  of  being  agent  of  a  party 
baying  ample  means  is  within  the  statnte— 6  Cox  C.  C.  515;  or  falsely 


warrant  to  arrest  a  person— 49  Ind.  897;  59  id.  229;  and  thereby  ob- 
taining a  promissory  note— €5  id.  317;  or  that  he  was  a  captain  of  a 
company,  and  obtained  money  on  an  assignment  of  his  claim  for 
bounty— 6  Parker  Cr.  B.  31:  see  9  Ad.  A  K  271;  9  Cox  C.  C.  158;  or 
fUsely  personating  a  physician,  and  thereby  inducing  the  purchase  of 
a  yalueless  medicine—  Car.  A  M.  537;  or  by  falsely  assuming  the  dress 
of  a  college  student— 2  Pars.  Cas.  S33.  Wnere  a  married  womjm  ob- 
tained general  credit  by  pretendbig  to  be  unmarried— Bayers,  229. 

531.  Every  person  who  is  a  party  to  any  fraudulent 
conveyance  of  any  lands,  tenements,  or  hereditaments, 
goods,  or  chattels,  or  any  right  or  interest  issuing  out  of 
the  same,  or  to  any  bond,  suit,  judgment,  or  execution, 
contract  or  conveyance,  had,  made,  or  contrived,  with  in- 
tent to  deceive  and  defraud  others,  or  to  defeat,  hinder, 
or  delay  creditors  or  others  of  their  just  debts,  damages, 
or  demands;  or  who,  being  a  party  as  aforesaid,  at  any 
time  wittingly  and  willingly  puts  in,  uses,  avows,  main- 
tains, justifies,  or  defends  the  same^  or  any  of  them,  as 
true,  and.  done,  had,  or  made  in  good  faith,  or  upon  good 
consideration,  or  aliens,  assigns,  or  sells  any  of  the  lands, 
tenements,  hereditaments,  goods,  chattels,  or  other  things 
before  mentioned,  to  him  or  them  conveyed  as  aforesaid, 
or  any  part  thereof,  is  guilty  of  a  misdemeanor. 
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535.  Every  person  who  obtains  any  money  or  property 
from  another,  or  obtains  the  signature  of  another  to  any 
written  instrument,  the  false  making  of  which  would  be 
forgery,  by  means  of  any  false  or  fraudulent  sale  of  prop- 
erty  or  pretended  property,  by  auction,  or  by  any  of  the 
practices  known  as  mock  auctions,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  three  years, 
or  in  the  county  jail  not  exceeding  one  year,  or  by  fine 
not  exceeding  one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment;  and,  in  addition  thereto,  forfeits  any 

>  license  he  may  hold  as  auctioneer,  and  is  forever  disqual- 
ified from  receiving  a  license  to  act  as  auctioneer  within 
this  State. 
See  PoL  Code,  SS284. 

536.  Every  commission  merchant,  broker,  agent,  fac- 
tor, or  consignee,  who  shall  willfully  and  corruptly  make, 
or  cause  to  be  made,  to  the  principal  or  consignor  of  such 
commission  merchant,  agent,  broker,  factor,  or  consignee, 
a'  false  statement  concerning  the  price  obtained  for,  or 
the  quality  or  quantity  of  any  property  consigned  or  in- 
trusted to  such  commission  merchant,  agent,  broker,  fac- 
tor, or  consignee,  for  sale,  shall  be  deemed  gaUty  of  a 
misdemeanor,  and,  on  conviction  thereof,  shall  be  pun- 
ii^ed  by  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisoned in  the  county  jail  not  exceeding  six  months,  or 
by  both  such  fine  and  imprisonment.    [En  effect  April 


S$§  539-41    FrrriKO  out  and  destsoyixo  vessels.      232 


GHAPTEB  IX. 
nuuDULBznxY  vimKa  our  akd  DBSTBOYnra  vessels. 

S  939.  Captain  or  other  officer  willf ally  destroying  vessel,  etc. 
S  MO.  Other  person  willf ally  destroying  vessel,  etc. 
S  641.  Making  false  manifest,  etc. 

539.  Every  captain  or  other  officer  or  person  in  com* 
maud  or  charge  of  any  vessel,  who,  within  this  State, 
willf ully  wrecks,  sinks,  or  otherwise  injures  or  destroys 
such  vessel,  or  any  cargo  in  such  vessel,  or  willfully  per- 
2nits  the  same  to  be  Ynrecked,  sunk,  or  otherwise  Injured 
or  destroyed,  with  intent  to  prejudice  or  defraud  any  oth- 
er person,  is  punishable  by  imprisonment  in  the  State 
prison  not  less  than  three  years. 

See  1  Wash.  G.  C.363;  and  see  Acts  of  Congress,  Bright.  Dig.  pp. 
209-211. 

Destroy  means  to  unfit  a  vessel  for  service  beyond  hope  of  recovery 
by  ordluary  means-4  DaU.  412;  S.  C.  1  Wash.  O.  C.  363.  The  lnu>ut  to 
defniud  is  material— 6  McLean.  274.  See  generally,  11  Wheat.  3»2;  5 
McLean,  513:  I  Law  Reporter  N.  S.  151;  3  wash.  O.  0. 14tt;  see  Rev. 
Stat.  U.  S.  SS  036«^ 

540.  Every  person,  other  than  such  as  are  embraced 
within  the  last  section,  who  is  guilty  of  any  act  therein 
specified,  is  punishable  by  imprisonment  in  the  State 
prison  for  a  term  not  exceeding  ten  years. 

541.  Every  person  guilty  of  preparing,  making,  or 
subscribing  any  false  or  fraudulent  manifest,  invoice,  bill 
of  lading,  ship's  register,  or  protest,  with  intent  to  de- 
fraud another,  is  punishable  by  imprisonmentin  the  State 
prison  not  exceeding  three  years. 
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GHAPTEBX 

WBATJDXSUaSTJsY  KKBPUifQ  POSSESSION  OV  'WBBOUED 

PBOPBBTT. 

S  544.  Detidnlng  wrecked  propertx  after  salviffo  paid. 
i  645.   Unlawful  taking  of  wrecked  property. 

544.  Every  person  who  keeps  any  wrecked  property, 
or  the  pi^oceeds  thereof,  after  the  salvage  and  exjiensea 
chargeable  thereon  have  been  agreed  to  or  adjusted,  and 
the  amount  thereof  has  been  paid  to  him,  is  punishable 
by  fine  not  exceeding  one  thousand  dollars,  or  by  impris- 
onment in  the  county  jail  not  exceeding  one  year,  or 
both. 

See  PoL  Code,  $S  2405-2418. 

545.  Every  person  who  takes  away  any  goods  from 
any  stranded  vessel,  or  any  goods  cast  by  the  sea  upon 
the  land,  or  found  in.  any  bay  or  creek,  or  knowingly  has 
in  his  possession  any  goods  so  taken  or  found,  and  doea- 
not  deliver  the  same  to  the  sheriff  of  the  county  where 
they  wpre  found,  or  notify  him  of  lus  readiness  to  do  so, 
within  thirty  days  after  the  same  have  been  taken  by 
him,  or  have  oome  into  his  possession,  is  guilty  of  a  mi** 
demeanor. 

See  PoL  Code,  SS  MII8-241flL 
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CHAPTBB  XL 
InjjjmuLaan  bhstkvchok  of  ntopxBTr  jxbubmd, 

1 518,  Burning  ot  destnyylng  pfQpoity  Insured* 

SMI.  ^neentlng  fiOsepioobiipon  policy  of  tDinrance. 

548.  Every  person  who  wlllf  oUy  boms  or  in  any  other 
manner  injures  or  destroys  any  property  which  is  at  the 
time  Insured  against  loss  or  damage  by  fire,  or  by  any 
other  casualty,  with  intent  to  defraud  or  prejudice  the 
insurer,  whether  the  same  be  the  projierty  of  or  in  posses- 
sion of  such  person,  or  of  any  other,  is  punishable  by  im- 
prisonment in  the  State  prison  not  less  than  one  nor  moxo 
than  ten  years. 

Bee  taUe,  notes  to  SS  447, 483;  and  lee  CIt.  Code,  SS  3S27, 2631. 

Bwniiig  to  dtffinmd  iamuren—tt  an  indictable  .offense  under  the 
statnte--a2  Cal.  160;  19  N.T*  N7;  ftl  N.  H.  HQ;  1  Farker  Gr.  B.  660;  and 
a  possibility  of  defrauding  is  8uAclent-63  He.  128;  26  Mich.  600:  I 
Bbp.137;  Dears.  187.  tbelntent  todefrandmustbeaTerred.andtlie 
parties  accurately  set  out— 82  HI.  432;  63  id.  451.  Though  there  are 
sareial  Insurers,  It  Is  hnt  a  shigle  crime— 114*  Haas.  ST2. 

549.  Every  person  who  presents  or  causes  to  be  pre- 
sented any  false  or  fraudulent  claim,  or  any  proof  in  sup- 
port of  any  such  claim,  upon  any  contract  of  insurance 
for  the  payment  of  any  loss,  or  who  prepares,  makes,  or 
subscribes  any  account,  certificate  of  surrey,  affidavit,  or' 
proof  of  loss,  or  other  book,  paper,  6r  writing,  with  intent 
to  present  or  use  the  same,  or  to  allow  it  to  be  presented 
or  used  in  support  of  any  such  claim,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  three  years, 
or  by  fine  not  exceeding  one  thousand  dollars,  or  by  botli. 

See  €mte,  notes  to  SS  447, 462;  and  see  CIt.  Code.  SS  2633-2637. 

False  proofi.>-To  swear  falsely  to  the  loss,  by  fire,  of  goods  which 
have  been  insured,  and  thereby  getting  the  Insuranoe,  Is  within  the 
8tatate>l  WheeL  C.  C.  242. 
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CHAPTBB  XH. 

WAiMm  mmmM  Aim  mmwjaiiK^ 

I  SSL  *»Talw  ireiglit **  and  «  measnre''  deflnad. 

1553.  Using  ftbe  weights  or  Bteatavei. 

S  554.  Stamping  fUse  weight,  ete.,  on  casks  or  ptckagw. 

S  5S5.  Weight  by  the  ton  or  pound. 

552.    A  f alM  welgbt  or  meMore  is  ona  ifrhfeli  does  not 

conf onn  to  the  standard  osttf^llSbed  by  fhe  laws  of  the 

United  States  of  America. 
See  PoL  Code.  SS  9209-4228. 

553L   Every  person  wiio  usee  any  weight  or  measure, 

knowing  it  to  be  f^Ise,  by  which  nse  atnother  !s  defrauded 

or  otherwise  injured,  is  guilty  of  a  misdemeanor. 

Use  of  folse  weig,hts.~11i(B  tise  of  fftlse  weights  and  meaanres  on 
the saSo of  propeityiS€lieatiiig--5 Maas. lit  n. Johns. 291;  9WeBd.lK; 
18  id.  81 1 :  id.  87 ;  8  Burr.  l697TTBlaclc.  W.  273;  8  Term  Rep.  104.  F^ely 
lepresetiting.the  weight  of  m  article  la  within  the  atatule— 8  Cox  C..C. . 
IBS;  td.  ft^Tbtit  not  II  only  dono  to  indoce  to  a  purchase— 3  Fost  A  F. 
888;  see  9  Cox  C.  C.  400;  SO  to  pretend  to  have  wel|^Md  it,  and  falseiy 
repreaenttag  its  weight.  Is  afsSse.preteBse-r9.Fost.  4k  F.  888. 

554w  Every  person  who  Icnowingly  marks  or  stamps 
false  or  short  weight  or  measure,  or  false  tare,  on  aiQr 
cask  or  package,  or  knowingly  sells  or  offers  for  sale, 
any  oaak  or  package  so  marked,  is  goilty  of  a  misde- 
meanor. 

.JiarlBi  and  snu8|>8«--Ahaktr maiking  bread  at  oiFerweight  iagniltar 
oreheathig--l  DaU.  47;  bat  notlf  no  weumts  be  used— idj  8  Const.  8. 
e.  189;  soHeUlng.  an  article  with  a  fotfea  seal  on  iV-2  Boss.  Cr.  OWg 
or  a  false  stamp  or  trade-mark— S  East  r.  C.  820. 

555.  In  all  sales  of  coal,  hay,  and  other  commodities, 
nsoally  sold  by  the  ton  or  fractional  parts  thereof,  the 
seller  must  give  to  the  purchaser  full  weight,  at  the  rate 
of  two.thousand  pounds  to  the  ton;  and  in  all  sales  of  ar- 
ticles which  are  sold  in  commerce  by  avoirdupois  weighty 
the  seller  must  give  to  the  purohaser  fall  weight,  at  tho 
rate  of  sixteen  ounces  to  tlie  pound;  and  any  person  Ti^ 
lating  this  section  is  guilty  of  a  misdenieanor.  [Approved 
Feb.  15th,  1876.] 
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GHAPTBB  XnX. 

WRAXWiOJJDXT  VSaOUnmOlEB  BT  CQBTOKAXIOVI,  AND  OTHSB 

vajjHM  nr  xhbib  uAjtMOWMMm. 

S  557.  PtandB  In  solwcilptioiu  for  stock  of  corporseioiis. 

1 668.  Frauds  in  proenring  organization,  etc.,  of  corpoiatloiii. 

§  009.  Unauthorized  use  of  names  in  prospectus,  etc. 

(560.  MiscondiickofdireetoraofstoekoorporatiODS. 

S  061.  SaTlttg»>l»aok  ofllcer  overdrawing  his  aoconnt. 

1 562.  Receiving  deposits  In  Insolvent  tenks. 

S  663.  Frauds  in  keeping  accounts  in  t>ooks  of  corporations. 

S  56i.  Officer  of  corporation  publishing  fUse  reports. 

S  666w  Ofltoer  of  eorpofatlon  to  permit  an  Inspection. 

i  666.  Officer  of  raOroad  company  contracting  debt  In  Its  behalf  eu^ 

ceedlng  Its  available  means. 
S  567.  Debt  contracted  In  violation  of  last  section  not  invalid. 
S  568.  Director  of  a  corporation  presumed  to  have  knowledge  of  itm 

alEsirs. 
1 569.  Director  present  at  meeting,  when  presumed  to  have  assented 

to  proceedings. 
S  570.  Director  absent  firom  meeting*  when  presumed  to  have  assent- 

edtoprooeedlngs. 
SS71.  Foreign  coiporatlons. 
I  672.  "Director"  defined. 

557.  Every  person  who  slgiis  the  name  of  a  flotitioiis 
pezBon  to  any  subscription  for  or  agreement  to  take  stock 
in  any  corporation  existing  or  proposed,  and  every  per> 
son  who  signs  to  any  subscription  or  agreement  the  name 
of  any  person,  knowing  that  such  person  has  not  means' 
or  does  not  intend  in  good  faith  to  comply  with  all  the 
terms  thereof,  or  under  any  understanding  or  agreement 
that  the  terms  of  such  subscription  or  agreement  are  not 
to  be  complied  with  or  enforced,  is  guilty  of  a  mi9de» 
nieanor. 

The  obligation  of  actual  payment  Isereated  In  an  cases  by  a  sqI^ 

■erlption  to  a  capital  stock,  unless  the  terms  of  thesubsciiptlon  nlalnly 
exclude  lt-3  Sand.  104;  2  Bill,  153;  5  id. 478:  1  Sand. Ch.  180; TMet. 
mi  il  Wend.  273;  13  Conn.  499.  See  Civ.  Code,  SS  282,  AM,  296. 
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55&  Every  officer,  agent,  or  clerk  of  any  corporation, 
or  of  any  persons  proi)osing  to  organize  a  corporation, 
or  to  increase  the  capital  stock  of  any  corporation,  who 
knowingly  ezbibits  any  false,  forged,  or  altered  book,  pa- 
per, Yoncher,  security,  or  other  instrument  of  evidence, 
to  any  public  officer  or  board  authorized  by  law  to  exam- 
ine the  oiganization  of  such  corporation,  or  to  investigate 
its  affairs,  or  to  be  allowed  an  increase  of  its  capital,  with 
intent  to  deceive  such  officer  or  board  in  respect  thereto, 
is  punishable  by  imprisonment  in  the  State  prison  not  less 
than  three  nor  more  than  ten  years. 

8m  CiT.  Code,  ss  sw-aaOp  m-m,  tae,  377,  sts.  see  3  sand.  161. 

559.  Every  person  who,  without  being  authorized,  io 
to  do,  subscribes  the  name  of  another  to  or  inserts  the 
name  of  another  in  any  prospectus,  circular,  or  other  ad- 
vertisement or  announcement  of  any  corporation  or  joint- 
stock  association,  existing  or  intended  to  be  formed,  with 
intent  to  permit  the  same  to  be  published,  and  thereby 
to  lead  persons  to  believe  that  the  person  whose  name  is  so 
subscribed  is  an  officer,  agent,  member,  or  promoter  of 
such  corporation  or  association,  is  guilty  of  a  misdemeanor* 

See  CiT.  Code,  IS  02, 2tt:  sod  tee  ante,  S  858. 

560.  Every  director  of  any  stock  corporation  who  con- 
curs in  any  vote  or  act  of  the  directors  of  such  corpora- 
tion or  any  of  them,  by  which  it  is  intended,  either— 

1.  To  make  any  dividend,  except  from  the  surplus 
profits  arising  from  the  business  of  the  corporation,  and  in 
the  cases  and  manner  allowed  by  law;  or, 

2.  To  divide,  withdraw,  or  in  any  manner,  except  as 
provided  by  law,  x>ay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock  of  the  corporation;  or, 

3.  To  discount  or  receive  any  note  or  other  evidence  of 
debt  in  payment  of  any  installment  actually  called  in  and 
required  to  be  paid,  or  with  the  intent  to  provide  the 
means  of  making  such  payment;  or, 

4.  To  receive  or  discount  any  note  or  other  evidence  of 
debtf  with  the  intent  to  enable  any  stockholder  to  with- 
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draw  any  part  of  the  money  paid  in  byhiia,  orhi$  gtock; 
or, 

5.  To  receive  from  any  other  stock  corporation,  in  ex* 
change  for  the  shares,  notes,  bonds,  or  other  evidences  of 
debt  of  their  own  corporation*  shares  of  the  capital  stock 
of  such  other  corporation,  or  notes,  bonds,  or  other  evi- 
dences of  debt  issued  by  such  other  corporation^ 

—is  guilty  of  a  misdemeanor. 

See  Glv,  Code,  *«C(»poratioiif'';  a4id  see  on^SS  909,968. 

561.  Bvery  officer,  agent,  teller,  or  clerk  of  any  sav- 
ings-bank, who  knowingly  overdraws  his  account  with 
such  bank,  and  thereby  wrongfully  obtains  the  money, 

note,  or  funds  of  such  bank,  is  guilty  of  a  misdemeanor. 

Overdrawing  aoooont— l>y  bank  dkeotaror  offleer  of  »tMUDk,is  la- 
dlctabIe~4ZaK478. 

562.  Every  officer,  agent,  teller,  or  clerk  of  any  bank, 
and  every  individual  banker,  or  agent,  teller,  or  clerk  of 
any  individual  banker,  who  receives  any  deposits,  know- 
ing that  such  bank,  or  association,  or  banker  is  insolvent, 

is  guilty  of  a  misdemeanor. 
See  4  Zab.  478. 

563.  Every  director,  officer,  or  agent  of  any  oorporar 
tion  or  joint-stock  association,  who  knowingly  receives  or 
possesses  himself  of  any  property  of  such  corporation  or 
association,  otherwise  than  in  payment  of  a  just  demand, 
and  who,  with  Intent  to  defraud,  omits  to  make,  or  to 
cause  or  direct  to  be  made,  a  full  and  true  entry  tiiereof 
in  the  books  or  accounts  of  such  corporation  or  associa- 
tion, and  every  director,  officer,  agent,  or  member  of  any 
corporation  or  joint-stock  association  who,  with  intent  to 
defraud,  destroys,  alters,  mutilates,  or  falsifies  any  of  the 
books,  papers,  writings,  or  securities  belonging  to  snch 
corporation  or  association,  or  makes,  or  concurs  in  mail- 
ing, any  false  entries,  or  omits,  or  concurs  in  omitting  to 
make  any  material  entry  in  any  book  of  accounts,  or  other 
record  or  document  kept  by  such  corporation  or  associa- 
tion, is  punishable  by  imprisonment  in  the  State  prison 
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not  less  than  three  nor  more  than  ten  yeais,  or  by  imprison- 
ment in  a  comity  jail  not  exceeding  one  year,  and  a  fine 
not  exceeding  five  hundred  dollars,  or  by  both  such  fine 

and  imprisonment. 

SeeoR^Sfise. 

Agent  of  corporBtion.->Aii  indictment  lies  against  an  agent  of  a  eor> 
poration  for  making  false  entries  in  tlie  corporate  t>ook»— 63  CaL  615. 
See  post,  S  950. 

564.  Every  director,  officer,  or  agent  of  any  corpora- 
tion or  joint-stock  association,  who  knowingly  concurs  in 
making,  publishing,  or  posting  any  written  report,  exhibit, 
or  statement  of  its  affairs  or  pecuniary  condition,  or  book 
or  notice  containing  any  material  statement  which  is  false, 
or  refuses  to  make  any  book  or  post  any  notice  required 
by  law,  in  the  manner  required  by  law,  other  than  such 
as  are  mentioned  in  this  chapter,  is  guilty  of  a  felony. 

[Approved  January  27th,  1876.] 

See  ClT.  Code,  S  91%,   This  section  deHnes  aereral  ditttnct  oltaue*- 

63Cal.648;  see  6  Abb.  Fr.  247;  11  id.  234. 

565.  Every  officer  or  agent  of  any  corporation,  having 
or  keeping  an  office  within  this  State,  who  has  in  his  ctt»- 
tody  or  control  any  book,  paper,  or  document  of  such  cor- 
poration, and  who  refuses  to  give  to  a  stockholder  or 
member  of  such  corporation,  lawfully  demanding,  during 
office  hours,  to  inspect  or  take  a  copy  of  the  same,  or  of 
any  part  thereof,  a  reaisonable  opportunity  so  to  do,  is 
guilty  of  a  misdemeanor. 


See  Civ.  Code,  SS377. 378, 882, 383.  Books  to  be  kept  open  for  Inspee- 
tion--A  N.  T.  M2.  The  stotute  gives  the  stockholder  not  only  the  right 
to  inspect  the  books  but  to  take  copies  of  the  same—  1  Seld.  662. 


566.  Every  officer,  agent,  or  stockholder  of  any  rail- 
road company,  who  knowingly  assents  to,  or  has  any 
agency  in  contracting  any  debt  by  or  on  behalf  of  such 
company,  unauthorized  by  a  special  law  for  the  purpose, 
the  amount  of  which  debt,  with  other  debts  of  the  company, 
exceeds  its  available  means  for  the  payment  of  its  debts, 
in'  its  possession,  under  its  control,  and  belonging  to  It  at 
thie  time  such  debt  is  contracted,  including  its  b(ma  Jtde 
and  available  stock  subscriptions,  and  exclusive  of  its 
real  estate,  is  guilty  of  a  misdemeanor. 
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QjQTenses  defined.— This  section  defines  two  or  more  offcmses-one 
hmtig  a  concurrence  by  nn  officer  of  a  corporation  In  maklnqr  a  false 
MAtfiment,  and  tlie  other  a  concurrence  in  its  publication— dJ  CoL  W» 
See  Civ.  Code,  §§  309, 45(5, 457. 

067.  The  last  section  does  not  affect  the  validity  of  a 
debt  created  in  violation  of  its  provisions,  as  against  the 
company. 

568.  Every  director  of  a  corporation  or  joint-stock  as- 
sociation is  deemed  to  possess  such  a  knowledge  of  the 
affairs  of  his  corporation  as  to  enable  him  to  determine 
whether  any  act,  proceeding,  or  omission  of  its  directors 
is  a  violation  of  this  chapter. 

569.  Every  director  of  a  corporation  or  joint-stock  as** 
Bociation,  who  is  present  at  a  meeting  of  the  directors  at 
which  any  act,  proceeding,  or  omission  of  such  direct- 
ors, in  violation  of  this  chapter,  occurs,  is  deemed  to  have 
concurred  therein,  unless  he  at  the  time  causes,  or  in 
writing  requires,  his  dissent  therefrom  to  b«  entered  in 
the  minutes  of  the  directors. 

See  Civ.  Code,  SS  309,  S17, 377. 

570.  Every  director  of  a  corporation  or  joint-stock  aa« 
Bociation,  although  not  present  at  a  meeting  of  the  di* 
rectors  at  which  any  act,  proceeding,  or  omission  of  such 
directors,  in  violation  of  this  chapteri  occurs,  is  deemed 
to  have  concurred  therein,  if  the  facts  constituting  such 
violation  appear  on  the  records  or  minutes  of  the  proceed- 
ings of  the  board  of  directors,  and  he  remains  a  director 
of  the  same  company  for  six  months  thereafter,  and  does 
not  within  that  time  cause,  or  in  writing  require,  his  dis- 
sent from  such  illegality  to  be  entered  in  the  minutes  of 
the  directors. 

571.  It  is  no  defense  to  a  prosecution  for  a  violation  of 
the  provisions  of  this  chapter,  that  the  corporation  was 
one  created  by  the  laws  of  another  State,  government,  or 
country,  if  it  was  one  carrying  on  business  or  keeping  an 
office  therefor  within  this  State. 
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572.  The  term  ''director,"  as  used  in  this  chapter, 
embraces  any  of  the  persons  having  by  law  the  direction 
or  management  of  the  afiEairs  of  a  corporation,  by  what- 
ever name  such  persons  are  described  in  its  charter  or 
known  by  law. 
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CHAPTER  XIV. 

FBAUDULENT    ISSUE    OF   DOCUMENTS  OF   iStXLX   TO    KXR* 

CHAia>ISE. 

S  577.  Issuing  fictitioiis  bills  of  lading,  etc. 

S  578.  Issuing  flctitlous  warehouse  receipts. 

S  579.  Erroneous  bills  of  lading  or  receipts  issued  in  good  flutn. 

S  680.  Duplicate  receipts  must  be  marked  "  duplicate." 

%  581.  Selling,  etc.,  property  received  for  transportation  or  storage. 

S  5S2.  Bill  of  lading  or  receipt  issued  by  warehouseman. 

S  583.  Property  demanded  by  process  of  law. 

577.  Every  person,  being  the  master,  owner,  or  agent 
of  any  vessel,  or  officer  or  agent  of  any  railroad,  express, 
or  transportation  company,  or  otherwise  being  or  repre* 
senting  any  carrier,who  delivers  any  bill  of  lading,  receipt, 
or  other  voucher,  by  which  it  appears  that  any  merchan- 
dise of  any  description  has  been  shipped  on  board  any 
vessel,  or  delivered  to  any  railroad,  express,  or  transport- 
ation company,  or  other  carrier,  unless  the  same  has 
been  so  shipped  or  delivered,  and  is  at  the  time  actually 
under  the  control  of  such  carrier,  or  the  master,  owner, 
or  agent  of  such  vessel,  or  of  some  officer  or  agent  of  such 
company,  to  be  forwarded  as  expressed  in  such  bill  of 
lading,  receipt,  or  voucher,  is  punishable  by  imprison- 
ment in  the  State  prison  not  exceeding  five  years,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  both. 

Bill  of  lading-eee  Civ.  Code,  S  2126;  Desty's  Ship.  &  Adm.  S  217. 

578.  Every  person  carrying  on  the  business  of  a  ware* 
houseman,  wharfinger,  or  other  depositary  of  property, 
who  issues  any  receipt,  bill  of  lading,  or  other  voucher 
for  any  merchandise  of  any  description,  which  has  not 
been  actually  received  upon  the  premises  of  such  person, 
and  is  not  under  his  actual  control  at  the  time  of  issuing 
such  instrument,  whether  such  instrument  is  issued  to  a 
person  as  being  the  owner  of  such  merchandise,  or  €is  se- 
curity for  any  indebtedness,  is  punishable  by  imprison- 
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ment  in  the  State  prison  not  exceeding  Ave  years,  or  by  a 
fine  not  exceeding  one  thousand  dollars,  or  both. 
See  CiT.  Code,  S 1814. 

579.  Ko  person  can  be  convicted  of  an  offense  under 
the  last  two  sections  by  reason  that  the  contents  of  any 
barrel,  box,  case,  cask,  or  other  vessel  or  package  men- . 
tioned  in  the  bill  of  lading,  receipt,  or  other  voucher, 
did  not  correspond  with  the  description  given  in  such 
instrument  of  the  merchandise  received,  if  such  descrip* 
tion  corresponded  substantially  with  the  marks,  labels, 
or  brands  upon  the  outside  of  such  vessel,  or  package, 
unless  it  appears  that  the  accused  knew  that  such  marks, 
labels,  or  brands  were  nntrue. 

See  Ciy.  Code,  S 1817. 

580.  Every  person  mentioned  in  this  chapter,  whic 
issues  any  second  or  duplicate  receipt  or  voucher,  of  a 
kind  si)ecified  therein,  at  a  time  while  any  former  receipt 
or  voucher  for  the  merchandise  specified  in  such  second 
receipt  is  outstanding  and  uncanceled,  without  writing 
across  the  face  of  the  same  the  word  '*  duplicate,"  in  a 
plain  and  legible  manner,  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years,  or  by  a  fine 
not  exceeding  one  thousand  dollars,  or  both 

See  CiT.  Code,  S  2130. 

581.  Every  person  mentioned  in  this  chapter,  who 
sells,  hypothecates,  or  pledges  any  merchandise  for  which 
any  bill  of  ladiug,  receipt,  or  voucher  has  been  issued  by 
him,  without  the  consent  in  writing  thereto  of  the  person 
holding  such  bill,  receipt,  or  voucher,  is  punishable  by  im« 
prisonment  in  the  State  prison  not  exceeding  five  years, 
or  by  a  fine  not  exceeding  one  thousand  dollars,  or  both. 

See  PoL  Code.  SI  3152-9157. 

582  of  said  Code  is  rei>ealed.    [Approved  March  SOth, 
in  effect  July  1st,  1874. 
See  CiT.  Code,  SS  2127. 2128. 

583.  The  last  two  sections  do  not  apply  where  prop- 
erty  is  demanded  or  sold  by  virtue  of  process  of  law. 
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public  highway  or  bridge,  or  any  private  way  laid  out  by 
authority  of  law,  or  bridge  upon  such  highway  or  private 
way,  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  flve  years,  or  in  the  county  jail  not  exceed- 
ing one  year. 

589.  Every  person  who  maliciously  injures  or  destroys 
any  toll-house  or  turnpike  gate,  is  guilty  of  a  misde- 
meanor. 

590.  Every  person  who  maliciously  removes  or  in- 
jures any  mile-board,  post,  or  stone,  or  guide-post,  or  any 
inscription  on  such,  erected  upon  any  highway,  is  guilty 
of  misdemeanor. 

591.  Every  person  who  maliciously  takes  down,  re- 
moves, injures,  or  obstructs  any  line  of  telegraph,  or  any 
part  thereof,  or  appurtenance  or  api>aratus  connected 
therewith,  or  severs  any  wire  thereof,  is  guilty  of  a  mis- 
demeanor. 

592.  Every  person  who  shall  without  authority  of  the 
owner  or  managing  agent,  and  with  intent  to  defraud, 
take  water  from  any  canal,  ditch,  flume,  or  reservoir, 
used  for  the  purpose  of  holding  or  conveying  water  for 
manufacturing,  agricultural,  mining,  or  domestic  uses,  or 
who  shall,  without  like  authority,  raise,  lower,  or  other- 
wise disturb  any  gate  or  other  appurtenance  thereof  used 
for  the  control  or  measurement  of  water,  or  who  shall 
empty  or  place,  or  cause  to  be  emptied  or  placed  into  any 
such  canal,  ditch,  flume,  or  reservoir,  any  rubbish,  iilth, 
or  obstruction  to  the  free  flow  of  the  water,  is  guilty  of 
a  misdemeanor.    [Approved  April  Ut,  1878.] 
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TITLE  XIV. 

BCaliciOQS  SffiscUef. 

Wf.  UUldoosmlscbief  in  ffeneral,  defined. 

flW.  SpeclflcatloDa  In  following  seetlons  not  restrictive  of  last  see* 

tlon. 

080.  Poisoning  oattle. 

891.  Killing,  maiming,  or  torturing  animals. 

198.  Killing,  etc.,  birds  in  cemeteries. 

899.  Killing  seals.   CBepealed.] 

eoo.  Bnnilng  Inilldlngs,  etc.,  not  tlie  subject  of  anon. 

601.  Usinggonpowder,  etc,  in  destroying  or  liiinrlngany  bnlldlngfc 

003.  Halicioas  injorles.  to  freehold. 

603.  Limitation  upon  the  operations  of  tbe  preceding  soctiou . 

604.  Injuries  to  standing  crops,  etc. 

605.  BemoTlng,  defiicing,  or  altering  landmarks. 

606.  Destroying  or  injuring  Jails. 

607.  Destroying  or  injuring  bridges,  dams,  etc. 

608.  Buteing  or  injuring  rafts.   Setting  adrift  vessels. 

609.  Bemovlng  buoys  and  beacons. 

610.  Masking  or  removing  signals,  or  exhibiting  false  lights, 

611.  Obstructing  navigable  streams. 

612.  Depositing  sand,  dust,  etc. ,  In  Humboldt  Bay. 

613.  Throwing  overboard  ballast,  or  obstructing  navigation. 

614.  Uooring  vessels  to  buoys. 

61ft.  Injuries  to  signals,  etc..  In  United  States  sorvey. 

616.  Destroying  or  tearing  down  notices,  etc 

617.  Injuring  or  destroying  written  instrument. 

618.  Opening  or  publishing  sealed  letters. 

619.  Disclosing  contents  of  telegraphic  message. 

620.  Altering  telegnphio  messages. 

621.  Opening  telegrams. 

622.  Injuring  works  ofart  or  improvements. 

623.  Destroying  works  of  literature,  etc.,  in  public  libraries. 
634.  Breaking  or  obstructing  water-pipes,  etc 

625.  Drawing  water  &om  works  after  they  have  been  dosed. 

594.    Every  person  who  maliciously  injures  or  de- 
Toy  any  real  or  personal  property  not  his  own,  in  cases 
berwlse  than  such  as  are  specified  in  this  Code,  is  guilty 
a  misdemeanor. 
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595.  The  specification  of  the  acts  enumerated  in  tho 
following  sections  of  this  chapter  is  not  intended  to  re- 
strict or  qualify  the  interpretation  of  the  preceding  sec* 
tion. 

596.  Eyery  person  who  Willfully  administers  any 
poison  to  an  animal,  the  property  of  another,  or  mali- 
ciously exposes  any  poisonous  substance,  with  the  intent 
that  tbe  same  shall  be  taken  or  swallowed  by  any  such 
animal,  is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  three  years,  or  in  the  county  jail  not  ex- 
ceeding one  year,  and  a  fine  not  exceeding  five  hundred 
dollars. 

Hens.— Though  hens  are  not  beasts,  yet  poisoning  ttiem  is  Indict* 

able~108  MassTsCHU  1  DalL  338. 

597.  Every  person  who  maliciously  kills,  maims,  or 
wounds  an  animal,  the  property  of  another,  or  who  mali- 
ciously and  cruelly  beats,  tortures  or  injures  any  animal, 
whether  belonging  to  himself  or  another,  is  guilty  of  a 
misdemeanor. 

Omelty  to  animals.— A  public  and  scandalous  cruelty  to  animals  Is 
an  indicta1)le  offense  distinct  from  malicioas  Injury  to  animals->a 
Band.  680,  whether  inflicted  by  the  owner  or  another— 7  Allen,  679;  2 
Cranch  C.  G.  259;  4  id.  433;  44  N.  H.  892;  2d  Oa.  190;  1  Aiken,  226;  7  Law 
Reporter  N.  B.  &,  It  has  been  made  a  statutory  offense,  7  Allen,  670; 
48  How.  Pr.  435:  101  Mass.  34;  113  Id.  458;  22  Minn.  271;  see  111  Mass.  406; 
4  Hun.  441 ;  16  Abb.  Pr.  N.  S.  73.  Wanton  cruelty  to  animals,  whether 
his  own  or  those  of  another,  is  Indictable  at  common  law— 2  Cranch 
G.  C.  259;  1  Aiken,  226;  7  Law  Reporter  N.  8. 89;  4  Cranch  C.  C.  483;  44 
N.  H.  392 ;  28  Oa.  190.   See  PoL  Code,  S 19,  subd.  8. 

Maliciona  mischief.— A  malicious  Injury  to  any  beast,  which  may  be 
tho  property  of  another,  is  indictable— 8  Gratt.  708:  3  Vt.  344;  19  Wend. 
419;  but  see  3  Tex.  316:  5  Dana,  277;  as,  for  maliciously  driving  cattle 
from  their  range,  43  Tex.  467;  4  Tex.  Ct.  App.  649.  Cattle  fncludes 
asses- 1  Moody  C.  G.  3;  cows— 5  Cowen,  258:  i  Mass.  68;  1  D  11.  SSft; 
geldings— 1  Leach,  73;  pigs— 4  Leigh, 686;  49  Miss.  331 :  Russ.  A  R.  G.  C. 
77;  steers— 2 Dev.  &  B.  &;  20  Vt.  6??;  hogs-lO  Iowa,  115;  21  Wall,  800;  1 
Leach,  73;  and  horses,  mares,  and  colts— 1  Dall.  835;  ACowen,2ft8:  20 
Vt.  337;  23  Mo.  452:  1  Leach,  72;  2  East  P.  C.  1076.  Tame  buflUoes 
ai*e  not  cattle— 22  Mo.  457. 

Mallcioua  Injnry  to  animals.— A  malicious  injury  to  animals  Is 
Indlctablo— 4  Cranch  G.  C.  483;  28  Oa.  180;  26  Ohio  St.  1*6;  8  Met.  232;  A 
Denio,  277:  44  N.  H.  392.  Maiming  or  wounding  an  animal  without 
killing  it  has  been  held  not  indictable  at  common  law— a  Dutch.  124; 
72  N.  €.201:  2  East  P.  G.  1074;  contra,  1  Wheel.  C.  G.  Ill;  but  U  is  an 
offense  at  common  law  to  shoot  or  wound  stock  found  trespassing  on 
one*B  premises— 19  111.  80.  It  is  a  distinct  offense  from  the  willful  and 
wanton  kllliug  of  animals— 7  Tex.  Ct.  App.  78;  Id.  6.  That  the  cattle 
were  trespassing  is  no  defense— 19  IlL  80;  nut  the  nudico  may  be  nega- 
tived by  showing  that  the  trespwsing  animal  was  Ticious  and  daqgeiw 
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throws  down,  or  injares  the  whole  or  any  part  of  any 
building,  by  means  of  which  the  life  or  safety  of  a  humaa 
being  is  endangered)  is  guilty  of  felony. 

602.  Every  person  who  willfully  commits  any  trespass 
by  either— 

.1.  Gutting  down,  destroying,  or  injuring  any  kind  of 
wood  or  timber  standing  or  growing  upon  the  lands  of  an- 
other; or, 

2.  Carrying  away  any  kind  of  wood  or  timber  lying  on 
Buch  lands ;  or, 

3.  Maliciously  injuring  or  severing  from  the  freehold  of 
another  anything  attached  thisreto,  or  the  produce  thereof; 
or, 

4.  Digging,  taking,  or  carrying  away  from  any  lot  situ- 
ated within  the  limits  of  any  incorporated  city,  without 
the  license  of  the  owner  or  legal  occupant  thereof,  any 
earth,  soil,  or  stone;  or 

5.  Digging,  taking,  or  carrying  away  from  any  land  in 
any  of  the  cities  of  the  State,  laid  down  on  the  map  or 
plan  of  such  city,  or  otherwise  recognized  or  established 
as  a  street,  alley,  avenue,  or  park,  without  the  license  of 
the  proper  authorities,  any  earth,  soil,  or  stone;  or, 

G.  Putting  up,  affixing,  fastening,  printing,  or  paintinia; 
upon  any  property  belonging  to  the  State,  or  to  any  city, 
county,  town,  or  village,  or  dedicated  to  the  public,  or 
upon  any  property  of  any  person,  without  license  from 
the  owner,  any  notice,  advertisement,  or  designation  of, 
or  any  name  for  any  commodity,  whether  for  sale  or  other- 
wise, or  any  picture,  sign,  or  device  intended  to  call  atten- 
tion thereto;  or, 

7.  Entering  upon  any  lands  owned  by  any  other  per- 
son or  persons  whereon  oysters  or  other  shell-fish  are 
planted  or  growing;  or  injuring,  gathering,  or  carrying 
away  any  oysters  or  other  shell-fish  planted,  growing,  or 
being  on  any  such  lands,  whether  covered  by  water  or 
not,  without  the  license  of  the  owner  or  legal  occupant 
thereof;  or  destroying  or  removing,  or  causing  to  be  re- 
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— UDless  such  acts  are  committed  upon  swamp  and  over- 
flowed, tide,  salt  marsli,  or  school  lands  belonging  to  the 
State,  or  within  the  limits  of  the  lands  granted  by  tha 
United  States  to  this  State  by  Act  of  Congress  of  June 
thirteenth,  eighteen  hundred  and  sixty-four,  relating  to 

the  Yosemite  Valley  and  Mariposa  Big  Tree  Grove. 

The  Yosemite  Valley  grant  was  not  In  the  nature  of  a  tmstHI  Fae. 
Coast  L.  J.  100.  It  was  a  dedication  to  publio  use,  brought  about  by 
the  combined  action  of  the  Federal  and  State  govemmenta— Id. 

604.  Every  person  who  maliciously  injures  or  destroyB 
any  standing  crops,  grain,  cultivated  fruits  or  vegetables, 
the  property  of  another,  in  any  case  for  which  a  punish- 
ment is  not  otherwise  prescribed  by  this  Code,  is  guilty  of 
a  misdemeanor. 

605.  Every  person  who  either— 

1.  Maliciously  removes  any  monument  erected  for  th« 
purpose  of  designating  any  point  in  the  boundary  of  any 
lot  or  tract  of  land,  or  a  plade  where  a  subaqueous  tele- 
graph cable  lies;  or, 

2.  Maliciously  defaces  or  alters  the  marks  upon  any 
such  monument;  or, 

■3.  Maliciously  cuts  down  or  removes  any  tree  upon 
which  any  such  marks  have  been  made  for  such  purpose^ 
with  intent  to  destroy  such  marks; 

—is  guilty  of  a  misdemeanor. 

Iiandmark»--eee  2  Halst.  428;  8  Leigh,  719. 

606.  Every  person  who  willfully  and  intentionally 
breaks  down,  pulls  down,  or  otherwise  destroys  or  injures 
any  publio  jail  or  other  place  of  confinement,  is  punishar 
ble  by  fine  not  exceeding  ten  thousand  dollars,  and  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years. 

607.  Every  person  who  willfully  and  maliciously  outs, 
breaks,  injures,  or  destroys  any  bridge,  dam,  canal,  flume^ 
aqueduct,  levee,  embankment,  reservoir,  or  other  struo* 
ture  erected  to  create  hydraulic  i>ower,  or  to  drain  or  re- 
claim any  swamp  and  overflowed  tide  or  marsh  land,  or 
to  store  or  conduct  water  for  mining,  mannfaoturlng,  reo* 
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Umatioii,  or  agricultiual  pvi^poses,  •»  for  tlie  supply  of 
the  inhabitants  of  any  city  or  town,  or  any  embankment 
necessary  to  the  same,  or  either  of  them,  nr  willfoUy  or 
saalicionsly  makes  or  caoses  to  be  made^  any  apertnie  In 
snch  dam,  canal, .  flume,  aqnednct,  veserveir,  embank*- 
ment,  levee,  or  structore,  with  intent  to  injo^  or  destrc^y 
the  same;  or  draws  up,  cuts,  or  injures  any  piles  fixed  in 
the  grodnd  for  the  puzpose  of  securlnfc  any  sea-bank,  or 
sea-walls,  or  any  dock,  quay,  or  jetty,  lock  or  sea-wall; 
or  who,  between  the  first  day  of  October  and  the  fifteenth 
day  of  April  of  each  year,  plows  up  or  loosens  the  soil  in 
the  bed  or  on  the  sides  of  any  natural  waterHsonrse  or 
channel,  without  removing^  such  soil  within  twenty-four 
hours  from  such  water-course  or  channel;  or  who,  be- 
tween the  fifteenth  day  of  April  and  the  first  day  of  Octo* 
ber  of  each  year,  shall  plow  up  or  loosen  the  soil  fn,  the 
bed  or  on  the  sides  of  such  natural  water-course  ot  ohan* 
nel,  and  shall  not  remove  therefrom  the  soil  so  plowed  np> 
or  loosened  bef oie  the  first  day  of  October  next  thereafter, 
is  guilty  of  a  misdemeanor,  and  upon  conviction^  punish* 
able  by  a  fine  not  Idss  than  one  hundred  dollars  and  not 
exceeding  one  thousand  dollars,  or  by  imprisonment  in 
the  county  jail  not  exceeding  two  years,  or  by  both;  pro» 
vided,  that  nothing  in  this  section  shall  be  construed  so  as 
to  in  any  manner  prohibit  any  person  from  digging  or  re* 
moving  soil  from  any  such  water-course  or  channel,  for 

the  purpose  of  mining.    [In  effect  April  12th»  1880.] 

ThB  Act  of  AprU  IStli,  1880,  unended  this  section  by  making  the 
offense  pnnlsliaole  wi  •  nil8deiBeMior->6  Fac.  Coast  L.  J.  737;  Ink,  not> 
frttlMtaiKlIng  the  repeal  of  tbo  inmishment,  •  prosecution  for  a  felony 
committed  oefore  the  repeal  could  be  maintained,  according  to  S  339 
of  the  Political  Code,  bat  oy  indictment,  not  information-^  rao.  Coast 
I«.  J.  727. 

608.  Every  person  who  willfully  and  maliciously 
bums.  Injures,  or  destroys  any  pile  or  raft  of  wood,  plank, 
boiods,  or  other  lumber,  or  any  part  thereof,  or  outs  loose 
or  sets  adrift  any  such  raft  or  part  thereof,  or  cuts,  breaks, 
injures,  sinks,  or  sets  adrift  any  vessel,  the  property  of  an- 
other, is  punishable  by  fine  not  exceeding  five  hundred 
Pnv.  Conn.— »•• 


doDttls,  or  by  imprisonment  in  the  conhty  j»il  not^exoeod- 
Uifipftizmotitiis. 
MaUoiovvlf  bn«ldng  tip  a  boat— 19  Wend.  4M. 

'  60^  Every  person  who  wUlfally  remoTes  any  buoy 
or  beaoon,  plaoed  in  any  waters  within  this  State  by  law- 
ful authority,  is  guilty  of  a  misdemeanor. 

610.  Every  person  who  unlawfully  oiasks,  alters,  or 
removes  any  light  or  signal,  or  willfully  exhibits  any 
light  or  signal,  with  intent  to  bring  any  vessel  into  dan- 
ger, is  punishable  by  imprisonment  in  the  State  prison 
Uot  less  than  three  nor  more  than  ten  years. 

.  6X1.  Every  person  who  unlawfully  obstmota  the  nav- 
igation of  any  navigable  stream,  is  guilty  of  a.  miade- 
Uieanor. 

612.  Every  person  who  throws,  deposits,  or  permits 
another  in  his  employ  to  throw  or  deposit,  any  sawdust, 
slabs  or  refuse  lumber,  in  any  place  where  it  may  be 
carried  or  fall  into  the  waters  of  Humboldt  Bay,  without 
fttst  having  consteuoted  piers,  bulkheads,  dams,  or  oth^r 
ocmtrivanoes,  approved  by  l^e  Board  of  Sopervisani  of 
Humboldt  County,  to  prevent  the  same  fsom  escaping 
into  Uie  ohaoneis  of  such  bay,  is  guiity^of  a  misdemeanor* 

'  613.  Every  petson  who,  within  the  anchorage  of  any 
port,  harbor,  or  cove  of  this  State,  into  which  vessels  may 
enter  for  tho  purpose  of  receiving  or  discharging  cargo, 
throws  overboard  froxU  any  Vessel  the  ballast,  or  any  part 
thereof,  or  who  otherwise  places  or  causes  to  be  plaoed 
in  such  port,  harbor,  or  cove,  any  obstructions  to  the  nav^ 
igation  thereof,  is  guilty  of  a  misdemeaiior. 

614*  Every  person  mooring  any  vessel  to  qx  hangiiig 
on  with  a  vessel  to  any  buoy  or  beacon,  placed  by  comt 
petent  authority  in  any  navigable  waters  of  this  State,  is 
ipilty  of  a  misdemeanor. 

€1&  Every  person  who  willfully  inSures,  defaees,  or 
BemovesjEtny  signal,  monument,  building;  or  appurtenanott 


thereto,  f^ced,  erected,  or  nsed  by  peraom  etigag^  ^ 
the  United  States  Ckiaat  Survey,  is  guilty  of  a  iiiMe- 


616.  Xtery  person  who  iatentionfltlfy  defaces,  c^ftftei^ 
«acteSy  tears  down,  or  destroys  any  copy  or  traqscript^  ct 
extract  from  or  of  any  law  of  the  United  States  or  of  tfa1» 
48taEle,  cnr  aa^pcoclaiaatloii,  advertisement,  ot notification' 
•et  ^  at  any  place  in  this  State,  hy^kUtbodtf  ot  «ny  law 
of  tbe  United  States  or  of  iMa  State,  or  ttyoider  of  any 
comt,  before  tile  ««9iCBti<Mi  of  the  time  lor  which  th* 
same  was  to  levain  set  iip,  is  pmdshable  by  fine  iiot  less 
^bfloi  twenty  nor  more  than  one  hundred  dollam,  or  by 
imfprisonment  intbe  county  jail  not  more  than  one  month. 

•  Tbaxins  down  advertlienittiitt  and  not  ipnSUng  than  «p  Afsln  It 

within  tlM  statute-AddUu  267;  «6  IU..210. 

-617.   ISveiy  person  who  maliciously  mutilaiesy  .tears, 

defaces,  obUtei«tes,  or  .destroys  any  written  instrumentft 

the  property  of  another,  the  false  making  of  which  would 

be  forgery,  is  punishable  by  imprisonment  in  the  State 

prison  for  not  less  than  one  nor  more  thati  five  years. 
MaUoions  dastmctton  of  records  of  a  police  court— 22  tTp.  Can.  G. 

'618.  Every  person  who  willf lilly  opens  or  reads,  or 
causes  to  be  read,  any  sealed  letter  not  addressed  to  him- 
self,- without  being  authorized  so  to  do,  either  by  the 
writer  of  such  letter  or  by  the  person  to  whom  it  is  ad- 
^faressed,  and  every  person  whO)  withovt  .the  lUce  author- 
ity, pmblishes  any  of  the  contents  of  such  letter,  knowing 
tlM  same  to  have  been  anlAwfi^y  opened,  is  guilty  ol  a 
mtedemeanor* 

619.  Every  person  who  wiUfully  discloses  the  contents 
of  a  telegraphic  message,  or  any  part  thereof,  addressed 
to  another  person,  without  the  permission  of  such  person, 
unless  directed  soto  do  by  the  lawful  order  of  a  court,  is 
punishable  by  imprisonment  in  the  State  prison  not  ex- 
heeding  five  years,  or  in  the  county  jail  not  exceeding 
otie  year,  lOr  by  fine  not  exceeding  five  thousand  doUarsi 


or  hy  botii  fin*  and  impriaonmeot.    [ Apfiroved  Apitt  Uttbt 

€20l  Erery  person  wbo  winfolly  alters  the  purport, 
.effect*  or  meaning  of  a  telegrapliio  zoessage  to  the  injury 
of  another,  is  punishable  as  provided  in  the  preceding 
section* 

62X.  Xreiy  p«»on  not  connected  with  any  telegraph 
office  who,  without  the  authority  or  consent  of  the  person 
to  whoa  the  same  may  be  directed, .  willfnUy  opens  any 
sealed  euvekope  inclosing  a  telegraphic  message  and  ad^ 
dressed  to  any  other  person,  with  the  purpose  of  learning 
the  contenta  of  such  message^  or  wbo  fraudulently  repre- 
sents any  other  person  and  thereby  procures  to  be  de- 
livered to  himself  any  telegraphic  message  addressed  to 
such  other  person,  with  the  intent  to  use,  destroy,  or 
detain  the  same  from  the  person  or  peisoos  entitled  to 
receive  such  message,  is  punishable  as  provided  in  sectioa 
six  hundred  and  nineteen. 

S22.  Every  person,  not  the  owner  thereof,  who  will* 
fully  injures,  disfigures^  or  destroys  any  monument,  work 
of  art,  or  useful  or  ornamental  improvement  within  the 
limits  of  any  village,  town»  or  city,  or  any  shade  tree  or 
ornamental  plant  growing  therein,  whether  situated  upoi^ 
private  ground  or  on  any  street,  sidewalk^  or  publio  park 
or  place,  ia  guilty  of  a  misdemeanor. 

623.  Every  peison  who  maliciously  cuts,  tears,  ue« 
laces*  breaks,  or  injures  any  book,  map^  chart,  picture, 
engraving,  statue,  coin,  model,  apparatus,  or  other  work 
of  literature,  art,  or  mechanics,  or  object  of  curiosity,  dof 
posited  in  any  public  library,  gallery,  museum,  collection, 
fair,  or  exhibition,  is  guilty  of  felony. 

624.  Every  person  who  willfully  breaks,  digs  up, 
obstructs,  or  injures  any  pipe  or  main  for  conducting  ga^ 
or  water,  or  any  worlcs  erected  for  supplying  buildings 
with  gas  or  water,  or  any  appurtenances  or  appendagea 
therewith  connected,  is  guilty  of  a  misdemeanor. 


IBSi  'xAUCioTTs  MctcHixr.-  §  625 

625.  Every  person  who,  with  intent  to  defraud  or  in- 
jure, open»  or  causes  to  be  opened,  or  draws  water  from 
any  stop-cock  or  faucet  by  which  the  flow  of  water  is 
controlled,  after  having  been  notified  that  the  same  has 
been  dosed  or  shut  for  specific  cause,  by  order  of  com- 
petent authoiity,  is  guilty  of  a  misdemeanoir. 


M*y yy -^ I Atf y>^ff  ^"g^ryipy, 


TITLE  XV. 


BUsoellaneons  Climes. 

GBAF.  I.     VlOLATIOH  OF  THB  ULWS  FOR  THB   FBX8SRTA- 

TioN  OF  Gamx  asd  Fish,  §§  636-37. 
n.   Of  other  akd  Mi8CBij«iKROUS  Offbmsbs,  {§ 
6IM-78. 
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i 


•i 


TIOLATIOK  OF  T£ra  lAWS  90B  THB  VMBSSftVATlOK   OV 

OAMB  AUD  FIBH. 

f.tt&  ]>etlitaotlaaoCgrtnisa,ditQilr»efee.^w]ieiiprolUtilted. 

|627«  Bepealed. 

SffiS*  Destrnotion  of  elk,  etc,  repealwL 

S  829.  Having  game  In  possession,  repealed. 

1990.  Use  of  pbosphoms  on  luid  in  certain  counties. 

S'iSr*  QoaU,  partridge,  or  grouse. 

SMS*  Taking  trout  by  nets,  etc.,  prdbllilted. 

1 688.  Limit  of  time  for  taking  trout. 

S<M>   Taking  salmon,  wliea  probibited. 

S  63S.   Use  of  explosive  substances  in  fisblng  probiblted. 

%JtM,  FermaiKSBteimtriTaiicesfor'caifeettbiig. 

S^*  n8bwayaaiulladdeis,p«naltl«»fipiiBOt>koepiag. 

626*   Every  person  who,  in  the  ^tate  of  California,  be- 

iween  the  ftrst  day  of  March  and  the  first  day  of  October 

te  each  year,  hunts,  pursttes,  takes,  kills,  or  destroys 

quail,  partridges,  or  grouse,  or  rail,  is  guilty  of  a  misde- 

ftieaabr.    Evecy  person  who,  in  any  of  the  counties  of 

this  State,  at  any  Idme  takes,  gathers,  or  destroys  the  eggs 

of  any  quail,  partridge,  or  grouse  is  guilty  of  a  misde* 

meanor.    Every  person  who,  in  this  State,  between'  the 

first  day  of  January  and  the  first  day  oi  June  in  each 

year,  hunts,-  pursues,  takes,  kills,  or  destroys  doves  is 

r^  guilty  of  a  misdemeanor.    Every  person  who,  between 

(^  the  first  day  of  Kovember  in  each  year  and  the  first  day 

of  July  in  the  following  year,  hunts,  pursues,  takes,  kills, 

^   dr  destaroys  any  male  deer,  or  buck,,  is  guilty  of  a  misde- 

^  meanor.    Any  person  in  the  State  of  California  who  has 

v^  ih'his  possession  any  hides  or  skins  of  any  deer,  elk,  ante- 

Vj  lope,  or  mountain  sheep,  killed  between  the  first  day  of 

Kovember  and  the  first  day  of  July,  is  guilty  of  a  misde* 

iheanor.    Every  person  who  shall  at  any  time  ia>t]|e  $tatO: 
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of  CaliforniA  liuut,  pursue,  take,  kill,  or  destroy  an/  an- 
'  telope,  elk,  mountain  sheep,  female  deer,  or  doe,  shall  be 
guilty  of  a  misdemeanor.  Every  person  who  shall  at  any 
time  hunt,  pursue,  take,  kill,  or  destroy  any  spotted  fawn 
is  guilty  of  a  misdemeanor.  Every  person  who  shall 
take,  kill,  or  destroy  any  of  the  animals  mentioned  in  tiiis 
section  at  any  time,  unless  the  carcass  of  such  animal  is 
used  or  preserved  by  tiie  person  taking  or  slaying  it,  or  is 
sold  for  food,  is  guilty  of  a  misdemeanor.  Every  person 
who  shall  buy,  sell,  offer  or  expose  for  sale,  transport,  or 
have  in  his  possession  any  deer  from  which  evidence  of 
sex  has  been  removed,  or  any  of  the  aforesaid  game  at  a 
time  when  it  is  unlawful  to  kill  the  same,  as  provided  by 
this  and  subsequent  sections,  is  guilty  of  a  misdemeanor. 
[Approved  March  9th.  1883.    In  effect  July  1st,  1883.  ] 

627.  Section  number  six  hundred  and  twenty-seven 
of  the  Penal  Code  of  California  is  hereby  repealed.  [Ap- 
proved March  9th,  1883.    In  effect  July  Ist,  1883.] 

628.  Section  number  six  hundred  and  twenty-^ght  of 
the  Penal  Code  of  California  is  hereby  repealed.  lAp* 
proved  March  9th,  1883.    In  effect  July  1st,  1883.] 

629.  Section  number  six  hundred  and  twenty<nine  of 
the  Penal  Code  of  California  is  hereby  repealed.  [Ap- 
proved March  9th,  1883.    In  effect  July  1st,  1883.] 

630.  Every  person  who,  in  the  counties  of  Santa  Clara, 
Contra  Costa,  San  Joaquin,  Santa  Cruz,  or  San  Mateo, 
uses  or  distributes  phosphorus  upon  any  land  or  ground, 
between  the  first  day  of  March  and  the  first  day  of  Ko-^ 
vember  in  any  year,  is  guilty  of  a  misdemeanor. 

(^  631.  Every  person  who  shall  at  any  time  net,  pound, 
^  weir,  cage,  or  trap  any  quail,  partridge,  or  grouse,  and 
^  ^  every  person  who  shall  sell,  buy,  transport,  or  give  away, 
n  ^r  offer  or  expose  for  sale  or  have  in  his  possession,  any 
i  rsquail,  partridge,  or  grouse  that  have  been  snared,  cap- 
^  "°tured,  or  taken  in  or  by  means  of  any  net,  pound,  weir, 
^  ^  cage,  or  trap,  is  guilty  of  a  misdemeanor.    Proof  of  pos- 
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session  of  any  quail,  partridge,  or  grouse  which  shall  not 
show  evidence  of  having  been  taken  by  means  other  than 
a  net,  pound,  weir,  cage,  or  trap  shall  he  prima  fade  evi* 
dence,  in  any  prosecution  for  a  violation  of  the  provisions 
of  this  section,  that  the  person  in  whose  possession  such 
qoail,  partridge,  or  grouse  is  found  took,  killed,  or  de- 
stroyed the  same  by  means  of  a  net,  pound,  weir,  cage,  or 
trap.  [Approved  March  9th,  1883.  In  effect  July  Ist, 
188a] 

632.  Every  person  who,  in  the  State  of  California,  at 
any  time  takes  or  catches  any  trout  except  with  hook 
and  line  is  guilty  of  a  misdemeanor.  Any  person  or  per- 
sons who  shall  at  any  time  take,  procure,  or  destroy  any 
Ush  of  any  kind  by  means  of  explosives  is  fi^ty  of  a 
misdemeanor.  [Approved  March  9th,  1883.  In  effect  July 
1st,  1883.] 

633.  Every  person  who  takes,  catches,  or  kills  any 
speckled  trout,  brook  or  salmon  trout,  or  any  variety  of 
trout,  between  the  first  day  of  November  and  the  first 
day  of  April  in  the  following  year,  is  guilty  of  a  misde* 
meanor.    [In  effect  March  30th,  1878.] 

634.  Every  person  who,  between  the  thirty-first  day  of 
August  and  the  first  day  of  October  of  each  year,  takes  or 
catches,  buys,  sells,  or  has  in  his  possession,  any  fresh' 
salmon,  is  guilty  of  a  misdemeanor.  Every  person  who 
shall  set  or  draw,  or  assist  in  setting  or  drawing,  any  net 
or  seine  for  the  purpose  of  taking  or  catching  salmon  or 
shad  in  any  of  the  public  waters  of  this  State,  at  any  time 
between  sunrise  of  each  Saturday  and  ttinset  of  the  follow- 
ing Sunday,  is  guilty  of  a  misdemeanor.  Every  person 
who  shall,  for  the  purpose  of  catching  shad  or  salmon,  in 
any  public  waters  of  this  State,  fish  with  or  use  any  seine 
or  net,  the  meshes  when  drawn  closely  together  and 
measured,  inside  the  knotj  less  than  seven  and  one-half 
inches  in  length,  is  guilty  of  a  misdemeanor,  and  upon  con- 
viction shall  be  fined  not  less  than  one  hundred  dollars, 
or  in  default,  not  less  than  one  hundred  days  in  the  coun* 


ty  Jail.  One-haflf  of  all  hioiieys  collected  for  fines  for  v\tr 
tlon  of  the  provieions  of  this  chapter  shall  be  paid  to  the 
informer,  one-quarter  to  the  District  Attorney  of  the  coun- 
ty in  which  the  action  ja  tried,  and  one-qnarter  shall  be 
paid  into  the  Fish  GonimissionFand;  all  other  costs  shall 
be  charged  and  collected  from  the  county  in  which  the 
action  is  prosecuted.  Nothing  in  this  chapter  shall  pro^ 
hibit  the  United  States  iPish  Commissioners,  or  the  Fish 
Commissioners  of  this  State,  from  talcing  such  fi»h  as  they 
deem  necessary  for  the  purpose  of  artificial  hatching,  at 
all  times.    [Approved  March  12th,  1885.] 

635.  Every  person  who  places  or  allows  to  pass  Into 
any  of  the  waters  of  this  State  any  lime,  gas,  tar,  cocculus 

.indicus,  or  any  other  substance  deleterious  to  fish,  is 
/  guilty  of  a  misdemeanor.  And  every  person  who  uses  any 
^*  poisonous  or  explosive  substances  for  the  purpose  of  tak- 
ing or  destroying  fish,  is  guilty  of  a  misdemeanor  ;  pro* 
(^idedj  tliat  sawdust  shall  not  be  deemed  a  deleterious 
^substance.  Any  person  who  shall  catch,  take,  or  carry 
I  away  any  trout,  or  other  ftah,  from  any  stream,  pond,  or 
j  J  reservoir  belonging  to  any  person  or  corporation,  without 
j  the  consent  of  the  owner  thereof,  which  stream,  pond,  or 
,  *;  reservoir  has  been  stocked  wltli  fish  by  hatching  therein 
(J  M  eggs  or  spawn,  or  by  placing  the  same  therein,  is  guilty  of 
V)    \  a  misdemeanor.    [In  effect  April  1st,  1876.] 

636.  Every  person  who  shall  set,  use,  or  continue,  or 
who  shall  assist  in  setting,  using,  or  continuing,  any  pound, 

C\reir,  set-net,  trap,  or  any  other  fixed  or  permanent  coi^ 
.  trivauce  for  catching  fish  In  the  waters  of  this  State,  is 
guilty  of  a  misdemeanor.    Bvery  person  who  shall  cast, 
"^^^xtend,  or  set,  any  seine  or  net  of  any  kind  for  the  catcb« 
P^ing  of  fish  in  any  river,  stream,  or  slough  of  this  State 
H3  which  shall  extend  more  than  one-third  across  the  widtk 
sj  of  said  river,  stream,  or  slough,  at  the  time  and  place  of 
)  such  fishing,  is  guilty  of  a  misdemeanor.    Every  person 
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wbo,  by  seine  or  any  other  means,  shall  catch  the  young 
fish  of  any  species,  and  who  shall  not  return  the  same  to 
the  water  immediately  and  alive,  or  who  sliall  sell  or  of- 
fer for  sale  any  such  fish,  fresh  or  dried,  is  guilty  of  a 
misdemeanor.  Every- person  convicted  of  a  violation  of 
any  of  the  provisions  of  this  chapter  shall  be  punished  by 
fine  of  not  less  than  fifty  dollars  and  not  more  than  three 
hundred  dollars,  or  imprisonment  in  the  county  jail  of  the 
county  where  the  offense  was  committed  for  not  less  than 
thirty  days  nor  more  than  six  months,  or  by  both  such 
fine  and  imprisonment.  One^half  of  all  moneys  collected 
for  fines  for  violation  of  the  provisions  of  this  chaptei  ■ 
shall  be  paid  to  informers,  and  one*half  to  the  District 
Attorney  of  the  county  in  which  the  action  is  prosecuted ; 
all  other  costs  shall  be  charged  against  the  county  in  which 
the  action  is  prosecuted.  Nothing  in  this  chapter  shall 
be  construed  to  prohibit  the  United  States  Fish  Commis- 
sioners or  the  Fish  Commissioners  of  the  State  of  Califor- 
nia from  taking  such  fish  as  they  shall  deem  necessary 
for  the  purpose  of  artificial  hatcjiing,  nor  at  any  time.  It 
shall  not  be  lawful  for  any  person  to  buy  or  sell,  or  offer 
or  expose  for  sale,  within  this  State,  any  kind  of  trout 
(except  brook  trout)  less  than  eight  inches  in  length. 
Any  person  violating  the  provisions  of  this  section  is  guilty 
of  a  misdemeanor.  [Approved  March  9th,  1883.  In  effect 
July  1st,  lg83.] 

Before  Amendment  1883,  provlsloiui  as  to  foifelture  of  nets,  etc., 
lield  unconstitntional.— 57  Cal.  251. 

637.  Every  owner  of  a  dam  or  other  obstruction  in  the 
waters  of  this  State,  who,  after  being  requested  by  the 
Fish  Commissioners  so  to  do,  fails  to  construct  and  keep 
in  repair  sufiicient  ftshways  or  ladders  on  such  dam  or  ob- 
struction, is  guilty  of  a  misdemeanor. 

See  Fol.  Code,  S  4046,  subd.  23.    See  10  Mass.  391;  5  Pick.  199. 
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OHAFTEBIL 

OV  OTBXB  A2n>  HaCKLUJXBOVS  OFFSKBIS. 

S  <B8.  Neglect  or  pOT^ponement  of  telegn^blo  meeBngM. 

I  639.  Employ^  using  Inf onnAtioa  firom  messages. 

S  610.  ClandestiBely  learning  tlie  contents  of  a  telegram. 

i  6tl.  Bribing  telegraphic  operator. 

S  643.  Collecting  tolls,  etc,  «t  San  Frariclsco,  wttbont  tmOuaftfi 

S  643.  Violations  of  police  regulfttions  of  San  Francisco  harbor. 

i  644.  Enticing  seamen  to  desert. 

S  6tf.  Harboring  desertbig  seamen. 

S  646.  Aiding  apprenttoes  to  ran  away  or  harboring  them. 

i  647.  Vagrants. 

S  648.  Issuing  or  etaeidattng  paper  money. 

I  649.  Offlcerxtf  ilie  department  Issuing  false  oertiflcatesof  ezMnp« 

tloa. 

{696.  Sending  letters  threatening  to  expose  another. 

S  651.  Bequlring  apprentices  to  work  more  than  eight  hoars. 

I  €53.  National  Goard  f aUnre  to  attend  parade,  obey  orders,  ete* 

S658.  Member  of  National  Ottardflasnbordinatlon  of. 

1664.  Abose  of  school  teacbeiB. 

638.  Eveiy  agent,  opezator»  or  employ^  of  any  tele* 
graph  office,  who  willfally  refuses  or  neglects  to  send  any 
message  received  at  such  office  for  transmission,  or  willful* 
ly  postpones  the  same  out  of  its  order,  or  willfully  refuses 
or  neglects  to  deliver  any  message  received  by  telegraph, 
is  guilty  of  a  misdemeanor.  Nothing  herein  contained 
shall  be  construed  to  require  any  message  to  be  received, 
transmitted,  or  delivered,  unless  the  charges  thereon 
have  been  paid  or  tendered,  nor  to  require  the  sending, 
receiving,  or  delivery  of  any  message  counseling,  aiding, 
abetting,  or  encouraging  treason  against  the  government 
of  the  United  States  or  of  this  State,  or  other  resistance  to 
the  lawful  authority,  or  any  message  calculated  to  further 
any  fraudulent  plan  or  purpose,  or  to  instigate  or  en- 
courage the  perpetration  of  aty  unlawful  ac^  or  to  faoiJ« 
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Itate  the  escape  of  any  criminal  or  person  accused  of 
crime. 
See  Clr.  Code,  SS  3181*  2182*  2207- 

639.  Every  agent,  operator,  or  employ^  of  any  tele- 
f^raph  office,  who  in  any  way  uses  or  appropriates  any  in- 
formation deriyed  by  him  from  any  private  message  pass- 
ing through  his  hands,  and  addressed  to  any  other  ]>er8on, 
or  in  any  other  manner  acquired  hy  him  by  reason  of  his 
trust  as  such  agent,  operator,  or  employ^,  or  trades  or 
speculates  upon  any  such  information  so  obtained,  or  in 
any  manner  turns,  or  attempts  to  turn,  the  same  to  his 
own  account,  profit,  or  advantage,  is  punishable  by  im- 
prisonment in  the  State  prison  not  exceeding  five  years,  or 
by  imprisonment  in  the  county  jail  not  exceeding  one 
year,  or  by  fine  not  exceeding  five  thousand  dollars,  or  by 
both  such  fine  and  imprisonment 

640.  Every  person  who,  by  means  of  any  machine,  in- 
strument, or  contrivance,  or  in  any  other  manner,  will- 
fully and  fraudulently  reads,  or  attempts  to  read,  any 
message,  or  to  learn  the  contents  therectf ,  whilst  the  same 
is  being  sent  over  any  telegraph  line,  or  willfully  and 
fraudulently,  or  clandestinely,  learns  or  attempts  to  learn 
the  contents  or  meaning  of  any  message,  while  the  same 
is  in  any  telegraph  office,  or  is  being  received  thereat  or 
sent  there&om,  or  who  uses  or  attempts  to  use,  or  ;com- 
mnnicates  to  others,  any  information  so  obtained,  is  pun- 
ishable as  provided  in  section  six  hundred  and  thirty- 
nine. 

641.  Every  person  who,  by  the  payment  or  promise  of 
any  bribe,  inducement,  or  reward,  procures  or  attempts 
to  procure  any  telegraph  agent,  operator,  or  employ^  to 
disclose  any  private  message,  or  the  contents,  purport, 
substance,  or  meaning  thereof,  or  offers  to  any  such  agent, 
operator,  or  employ^  any  bribe,  compensation,  or  reward 
for  the  disclosure  of  any  private  information  received  by 
him  by  reason  of  his  trust  as  such  agent,  operator,  or  em* 

Pnr.  COD&— ji8. 
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plpy^,  or  uses  or  itttempta  to  use  any  such  information  so 
obtained,  is  punishable  as  provided  in  section  six  hundred 
and  thirty-nine. 

.  642.  Every  person  who  ooUects  any  toll,  wbarfase»  or 
.dockage,  or  lands,  ships,  or  removes  any  property  upon  or 
irom  any  portion  of  the  water  front  of  San  Francisco,  or 
from  or  upon  any  of  the  wharves,  piers,  or  landings  un- 
der the  control  of  the  Board  of  State  Harbor  Commission- 
ers, without  being  by  such  board  authorized  so  to  do,  is 
guilty  of  a  misdemeanor. 
See  Pol.  Code,  SS  2524,  subd.  6;  2527, 2589, 2540. 

643.  Every  pe^rson  who  violates  any  of  the  provisions 
.of  the  laws  of  this  State  relating  to  sailor  boarding-houses 
and  shipping-offices  in  San  Francisco,  or  who  receives 
any  gratuity  or  reward  other  than  as  therein  provided,  for 
the  performance  of  any  services  under  a  license  issued 
pursuant  to  the  provisions  of  such  laws,  is  guilty  of  a 
misdemeanor. 

See  PoL  Code,  SS  2068-2607. 
'  644.  Every  person  who  entices  seamen  to  desert  from 
any  vessel  lying  in  the  waters  of  this  State,  and  on  board 
of  which  they  have  shipped  for  a  term  or  voyage  unex- 
pired at  the  time  of  such  enticement,  is  guilty  of  a  misde- 
meanor. 
'  See  PoL  Code,  S  2602. 

'  645.    Every  person  who  harbors  or  secretes  any  sea- 
man, knowing  him  to  be  shipped,  and  with  a  view  to  per- 
suade or  enable  him  to  desert,  is  guilty  of  a  misdemeanor. 
See  PoL  Code,  SS  2603, 2607. 

-  646.   Every  person  who  willfully  and  knowingly  aids, 
9u»i8ts,  or  encourages  to  run  away,  or  who  harbors  or 
conceals  any  person  bound  or  held  to  service  or  labor,  is 
guilty  of  a  misdemeanor. 
See  Cir.  Code,  S  264. 

647.  Every  person  (except  a  California  Indian)  with- 
out visible  means  of  living,  who  has  the  physical  ability 
to  work,  and  who  does  not  for  the  space  of  ten  days  seek 
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employment,  nor  labor  wlien  employment  ie  offered  him; 
every  healthy  beggar  who  solicits  alms  as  a  business; 
every  person  who  roams  about  from  place  to  place  with« 
out  any  lawful  business;  every  idle  or  dissolute  person, 
or  associate  of  known  thieves,  who  wanders  about  the 
streets  at  late  or  unusual  hours  of  the  night,  or  who  lodges 
in  any  barn,  shed,  shop,  outhouse,  vessel,  or  place  other 
than  such  as  is  kept  for  lodging  purposes,  without  the 
permission  of  the  owner  or  party  entitled  to  the  posses- 
sion thereof;  every  lewd  and  dissolute  person,  who  lives 
in  and  about  houses  of  ill-fame,  and  every  common  pros- 
titute and  common  drunkard,  is  a  vagrant,  and  punish* 
able  by  imprisonment  in  the  county  jail  not  exceeding 

ninety  days. 

At  common  law.  all  vagnuits  mar  be  taken  up  and  bound  oyer  to 

Kod  behavior— 5  Allen,  611;  2  Lea,  (Tenn.)  158 ;  108  Mass.  17 ;  1  McMull. 
I:  6  Mod.  240|  but  there  must  be  reasonable  grounds  of  suspicion— 
14  Mo.  138;  2  Ld.  Baynu  1296;  3  Taunt.  14.  A  va^Rtat  is  a  person  who 
has  no  lawful  means  of  support— 4  Parker  Cr.  it.  611 ;  69  Ind.  173.  In 
Massachusetts,  it  is  sniAcient  if  he  habitually  misspends  his  time— 6 
Allen.  611: 108  Mass.  17.  Statutes  concerning  vagrants  are  constitu* 
tlonal— 1  McMnll.  601:  4  Parker  Cr.  B.  611;  and  see  4  Id.  616;  8Binn. 
616:  14  Gray, 397;  108  Mass.  17;  66  N.  C.  330;  49  Ala.  22;  61  Qa.  264;  68 
id.  574. 

Vagrancy.— Statutes  concerning  vagrants  are  constltntlonal— 1  Me* 
Mull.  601;  4  Parker  Cr.R.  611;  andseeid.616:  6Bian.6I6;  14  6ray,397; 
108  Mass.  17;  66  N.  C.  839;  49  Ala.  22;  61  Ga.  264;  62  id.  674.  A  person 
Who  has  no  means  of  support,  and  is  not  In  good  faith  seeking  employ- 
ment,  is  a  vagrant— 60  Ind.  173;  4  Parker  Cr.  B.  611 ;  62  Ala.  378;  so,  if  a 
wmaa  habitually  misspends  his  time,  it  is  6ufaclent-6  Alien*  619;  IQB 
l^ss.  17.  At  common  law.  all  idle  persons  and  vagrants  ipay  be  taken 
m  and  bound  over  to  ffood  behavior— 108  Mass.  17 ;  6  Allen,  61 1 ;  2  Lea, 
(Tenn.)  168;  1  McMulL  603;  6  Mod.  240;  but  to  Justify  arrest,  there 
must  be  reasonable  grounds  of  suspicion— 14  Mo.  138;  2  Ld.Baym.  1296; 
S  Taunt.  14. 

648.  Every  person  who  makes,  issues,  or  puts  in  cir« 
cnlation  any  bill,  check,  ticket,  certificate,  promissory 
note,  or  the  paper  of  any  bank,  to  circulate  as  money,  ex- 
cept as  authorized  by  the  laws  of  the  United  States,  for 
tbe  first  offense  is  guilty  of  a  misdemeanor,  and  for  each 
and  every  subsequent  offense  is  guilty  of  felony. 

See  jM>«<,  S  664;  Olv.  Code,  §  356.   See  Const.  GaL  art.  iv,  S  36. 

649.  Every  officer  of  a  fire  department  who  willfully 
issues,  or  causes  to  be  issued,  any  certificate  of  exemp- 
tion to  a  person  not  entitled  thereto,  is  guilty  of  a  mi8>* 
demeanor. 


650.  Evezy  pezson  who  knowingly  and  willf  oily  sends 
or  delivers  to  another  any  letter  or  writing,  whether  sub- 
scribed or  not,  threatening  to  aconse  him  or  another  of  a 
crune,  or  to  expose  or  publish  any  of  his  failings  or  in- 
firmities, is  guilty  of  a  misdemeanor. 

See  ante,  S  623. 

651.  Every  person  having  a  minor  child  under  Ms 
control,  either  as  a  ward  or  an  apprentice,  who,  except  in 
vinicultural  or  horticultural  pursuits,  or  in  domestio  or 
household  occupations,  requires  such  child  to  labor  more 
than  eigh^  hours  in  any  one  day,  is  guilty  <^  a  misde* 
meanor. 

.  See  Stat.  1872. 

652.  Every  commissioned  officer  of  the  liTational 
Guard,  who  willfully  fails  to  attend  any  parade  or  en- 
campment, and  every  member  of  the  Kational  Guard 
who  neglects  or  refuses  to  obey  the  lawful  command  of 
his  superior  on  any  day  of  parade  or  encampment,  or  to 
perform  such  military  duty  as  may  be  lawfully  required 
of  him,  is  punishable  by  a  fine  of  not  less  than  five  nor 

more  than  one  hundred  dollazs. 
See  PoL  Code,  iS  1930, 201S-2030. 

653.  Every  member  of  the  Kational  Guard  who,  when 
duly  notified,  fails  to  appear  at  a  parade,  or  who  disobeys 
any  lawful  order,  or  who  uses  disrespectful  language  to- 
wards his  superior,  or  who  commits  any  act  of  insubor- 
dination, is  guilty  of  a  misdemeanor. 

'  654.  Every  parent,  guardian,  or  other  person,  who  up» 
braids,  insults,  or  abuses  any  teacher  of  the  public  schools, 
in  the  presence  at  hearing  of  a  pupil  thereof,  is  guilty  of  a 
migdemeanor.  [Approved  March  dOth,  in  effect  July  Is^ 
IS74.] 
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General  Provisioiis. 

651.  Aets  inideiniiddluA»le  by  different  provlstoiis  of  tblBGo<^ 

€65.  Aets  pwi  WiiWft  imdeg  foreign  hwr. 

esc  FerelsnoQuletlmioracqiiltteL 

657.  Contempts,  liowinmidmble, 

658.  Mitlgstlon  of  ponlilunent  in  certain  eaaes. 

659.  AUUnfir  in  mlademettnor. 
666.  Sending  letten,  wlien  deemed  eomplete. 

661.  Banionad  firam  oflloe  for  neglect  of  official  dat7*  - 

662.  Omission  to  perform  duty,  when  panlabable. 

663.  Attempts  to  commit  crimeSf  wben  pnnishable. 

664.  Attempts  to  commit  crimes,  bow  panlshable. 

665.  Bestrlctiotts  upon  the  preeedlng  sections. 

666.  Second  offeoae*  bow  pnnlshed  after  oobYlcCloa  of  former  oi^ 
f eoae. 

667.  Second  offenses,  bow  pmUSbed  after  conyletton  of  attempt  t9 
commit  a  State  prison  offense. 

668.  Foreign  conviction  for  former  off ense. 

669.  Second  term  of  imprisonment,  wben  to  commenee. 
676.  Wben  term  of  lmpd80iimeBitcommenees,etQ. 

671.  Imprisonment  for  life. 

672.  Fine  may  be  added  to  Imprisonment. 
671.   Civil  rlgbts  of  conTlct  suspended.  ' 

674.  dvUdestfi. 

675.  Tiimttatioris  on  two  preceding  seetlopsii 

676.  Person  of  eonvletpfoteeted. 

677.  Forfeitures. 

678.  Yaloation  in  gold  coin. 

€54.  An  aot  or  omiB^ii  which  is  made  fmnishahle  Ia 
ctUfoient  wajB  by  4iff ereat  pRyrisions  of :  this  Code,  may 
he  panisheA  vnder  either  of  such  pfovieioaey  bat  in  no 
caee  can  it  be  franlUied  nnder  more  than  one;  an  aoqnit^ 
tel  or  eonrietion  and  sentence  under  either  one  bars  a 
pnoee^iMon  lor  the  same  act  or  omisrton  nnder  any  otilien 
In  the  cases  specified  in  sections  six  hundred  and  forty* 
eight,  six  hundred  and  sixty-seren,  and  six  hundred  and 
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Bizty-eight,  the  panSBhmento  therein  prescribed  most  be 
Bubstitated  for  those  prescribed  for  a  first  offense,  if  the 
previous  conviction  is  charged  in  the  indictment  and 
found  by  the  jury.    . 

Bfibct  of  plea  of  gaillf  is  to  confess  the  offense  ohaijged,  which  in> 
elades  the  previous  conviction,  and  defendant  most  he  sentenced  for  a 
f elony-49  CaL  895.   Be9pQtt,%im. 

655.  An  act  or  omission  declared  punishable  by  tiiis 
Code  is  not  less  so  because  it  is  also  punishable  under  the 
laws  of  another  State,  government,  or  country,  unless  the 

contrary  is  expressly  declared. 

Adinttment  of  pniilshment— Whenan  offense  is  committed  against 
two  sovereignties,  the  first  prosecuting  absorbs  tt-ir7  U.  S.  109;  but 
when  partly  as^ust  one  and  partly  against  the  other,  the  sentence  of 
the  other  u  to  be  talcen  into  accouat  in  adjusting  the  sentence— see 
Whart.  Cr.  PL  A  Pr.  Si  441, 453;  and  the  giade  of  offense  will  be  coi^ 
ildered-ld.;  Whart.  OoaJL  of  !«.  S  «20. 

656.  Whenever  on  the  trial  of  an  accused  person  it 
appears  that  upon  a  criminal  prosecution  under  the  laws 
of  another  State,  government,  or  country,  founded  vtpon 
the  act  or  omission  in  respect  to  which  he  is  on  trial,  he 
has  been  acquitted  or  convicted,  it  is  a  sufficient  de- 
fense. 

8eejMil,|1016. 

657.  A  criminal  act  is  not  the  less  punishable  as  a 
crime  because  it  is  also  declared  to  be  punishable  as  a 

contempt. 

Inftances.^AaBaiilt  on  a  Judge— 25  La.  An.  6S2 :  resooea  andeseapes 
—1  Dutch,  209;  misbehavior  or  malpractice  of  offlcer— 1  Bladtf.  166;  2 
Burr.  799;  misconduct  of  Inferior  ludges-ttlnd.  81;  libelous  pubUci^ 
tions  of  court  proceedings— 16  Ark.  684:  4  UL  405;  conspiracies  to  ob- 
struct JU8tice-25  Yt.  415;  2  HiU»  (S.  0.)  282;  2  Pars.  Gas.  857;  S  Zab.  63: 
60  Ind.  465;  fraud  and  corruption  of  solicitors  and  offloers  of  court— 6 
Best.  A  S.  299. 

658.  '  When  it  appeloti,  at  the  time  of  passing  sen- 
tence upon  a  person  convicted  upon  indictment^  that 
such  person  has  already  paid  a  fine  or  suffered  an  impris* 
onment  for  the  act  of  which  he  stands  convicted,  under 
an  order  adjudging  it  a  contempt,  the  court  authorised  to 
pass  sentence  may  mitigate  the  punishment  to  be  impoeed^ 
in  its  discretion. 

Disqretioa  of  oonrt— See  Desty's  Crim.  Law,  S  46  h*     . 


662.  No  person  is  pax^bable  for  an  omiasion  to  per- 
form an  act,  where  sach  act  faae  been  performed  by  aa* 
other  person  acting  in  hie  behaU,  and  eompeteni  by  law 
to  i>erf orm  it. 

663.  Any  person  may  be  convicted  of  an  attempt  to 
commit  a  crime,  although  it  appears  on  the  trial  that  the 
crime  intended  or  attempted  was  perpetrated  by  snch 
person  in  pnrsnance  of  snoh  attempt,  unless  the  ooort,  in 
its  discretion^  discharges  the  jury  and  directs  snoh  persoa 
to  be  tried  for  such  crime. 

664.  Every  person  who  attempts  to  commit  any  crime, 
but  fails,  or  is  prevented  or  intercepted  in  the  perpetra* 
tion  thereof,  is  punishable,  where  no  provision  is  made 
by  law  for  ^e  punishment  of  such  attempts,  as  follows: 

1.  If  the  offense  so  attempted  is  punishable  by  impris* 
onment  in  the  State  prison  for  five  years,  or  more,  or  by 
imprisonment  in  a  county  jail,  the  person  guilty  of  such 
attempt  is  punishable  by  imprisonment  in  the  State 
prison,  or  in  a  county  jaU,  as  the  case  may  be,  for  a  term 
not  exceeding  one-half  the  longest  term  of  imprisonment 
prescribed  upon  a  conviction  of  the  offense  so  attempted. 

2.  If  the  offense  so  attempted  is  punishable  by  impri»> 
onment  in  the  State  prison  for  any  term  less  than  five 
years,  the  person  guilty  of  such  attempt  is  punishable  hy 
imprisonment  in  the  county  Jail  for  not  more  than  ona 
year. 

3.  If  the  offense  so  attempted  is  punishable  by  a  fl&e» 
the  offender  convicted  of  such  attempt  is  pimishable  by 
a  fine  not  exceeding  one-half  the  largest  fine  which  may 
be  imposed  upon  a  conviction  of  the  offense  so  attempted, 

4.  If  the  offense  so  attempted  is  punishable  by  impris- 
onment and  by  a  fine,  the  offender  convicted  of  sueh  at- 
tempt may  be  punished  by  both  imprisonment  and  flnei 
not  exceeding  one-half  the  longest  term  of  imprisonment 
Imd  one-half  the  largest  fine  which  may  be  imposed  npon 
a  conviction  for  the  offense  so  attempted. 

Attempts  indaded  in  SS  216,  217,  220-222-  are  not  included  In  tklt 
je^Uon.  BeeDe8ty'8Crim.I<aw,  S12. 
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665.  The  last  two  seotions  do  not  protect  a  poison 
who,  in  attempting  onsucceBsf  ally  to  eonunit  a  ciime,  ao* 
compliahes  the  c<»nmi88lon  of  another  and  different 
crime,  whether  greater  or  less  in  gnilt,  from  suffering 
the  punishment  presorihed  by  law  for  the  crime  com- 
mitted. 

666.  Every  person  who,  having  been  convicted  of  any 
offense  punishable  by  imprisonment  in  the  State  prison, 
commits  any  crime  after  such  conviction)  is  punishable 
therefor  as  follows : 

1.  If  the  offense  of  which  such  person  is  subsequently 
convicted  is  such  that,  upon  a  flzst  conviction,  an  of- 
fender would  be  punishable  by  imprisonment  in  the  State 
prison  for  any  term  exceeding  five  years,  such  person  is 
punishable  by  imprisonment  in  the  State  prison  not  less 
than  ten  years. 

2.  If  the  subsequent  offense  is  such  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  imprieh 
onment  in  the  State  prison  for  five  years,  or  any  less 
term,  then  the  person  convicted  of  such  subsequent  of- 
fense is  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  ten  years. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 
any  attempt  to  commit  an  offense  which,  if  committed, 
would  be  punishable  by  imprisonment  in  the  State  prison 
not  exceeding  five  years,  then  the  person  convicted  of 
such  subsequent  offense  is  punishable  by  imprisonment 
in  the  State  prison  not  exceeding  five  years. 

Second  oomrlction.— A  statute  proyidlog  that  a  second  oonTictlon 
lor  petit  larceny  makes  the  party  gaUtr  of  a  felony  is  not  expost  facto 
-VcaL  4S2;  48  Mass.  418;  %  Onft.  7S8.  See  Const.  Provisions,  oafs, 
page  18. 

jnoreased  pnidahiiient— Jbcreased  pimlshmeiit^maj J>e  Imposed 


tor  a  sntseoQent  oflense-45  Cat.  430:  47  id.  113:  8  Dall.  886:  5  Bawle, 
S:  2Pidc.  165;  Id.  172:  2  Met  413;  8  id.  668;  9  Gratt.  748;  47  Md.  4M; 
I  ID.  847;  8  Cowen,  847;  3  Met.  568:  8  id.  638 :  id.  635:  11  IcL  581 ;  11  Pick. 
16  id.  452;  21  id. ««:  7  Serg. «  B.  488;  14  Id.  69;  1  Bootri63;  0  PhOa. 
;  19  Mass.  165:  and  this  will  not  be  nutting  the  party  twice  in 
ipardy,  nor  Is  it  Dunishment  for  tiie  nrst  offense— 47  Gal.  114.  A 
lere  conviction  of  ue  prior  offense  is  sufficient,  without  sentence— 1 
_(iU,  261 }  «o»(ra,  4  Seig. «  B.  68;  and  see  53  N.  T.  611 ;  55  id.  512;  5 Hun, 
f48:6Kan.879.   8eeaate.«654. 
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667.  iJvery  persdn  who,  bavitg  been  convicted  of 
petit  larceny,  or  of  an  attempt  to  commit  an  offense 
which,  if  perpetrated,  would  he  punishable  by  imprison- 
ment in  the  8tate  prison,  commits  any  crime  after  such 
con\iction, Id  punishable  as  follows: 

1.  If  the  subsequent  offense  is  such  that,  upon  a  first- 
conviction,  the  offender  would  bd  punishable  by  impris- 
onment in  the  State  prison  for  life,  at  the  discretion  of' 
the  court,  such  person  is  punishable  by  imprisonment  in 
sach  prison  during  life. 

2.  If  the  subsequent  offense  Is  ftuch  that,  upon  a  first 
conviction,  the  offender  would  be  punishable  by  impris*^ 
onment  in  the  State  prison  for  any  term  less  than  for  life, 
such  person  is  punishable  by  imprisonment  in  such  prison 
for  the  longe9t  term  prescribed,  upon  a  conviction  for  such 
first  offense. 

3.  If  the  subsequent  conviction  is  for  petit  larceny,  or 
for  an  attempt  to  commit  an  offense  which,  if  perpetrated, 
would  be  punishable  by  imprisonment  in  the  State  prison,- 
then  such  person  is  punishable  by  imprisonment  in  such 
prison  not  exceeding  five  years. 

Seean^e,S654;  45GaL432. 

668.  Bvery  person  who  has  been  convicted  in  any 
other  State,  government,  or  country,  of  an  offende  which, 
if  committed  within  this  State,  would  be  punishable  by 
the  laws  of  this  State  by  imprisonment  in  the  State  prison, 
is  punishable  for  any  subsequent  crime  committed  with* 
in  this  State  in  the  manner  prescribed  in  the  last  two  sec- 
tions, and  to  the  same  extent  as  if  such  first  conviction 

had  taken  place  in  a  court  of  this  State. 
See  emte,  §  654. 
Btde  difRsrent  in  Kew  Yoxk— 1  Parker  Gr.  B.  645. 

669.  When  any  person  is  convicted  of  two  or  more 
crimes  before  sentence  has  been  pronounced  upon  him  for 
either,  the  imprisonment  to  which  he  is  sentenced  upon 
the  second  or  other  subsequent  conviction  must  conmience 
at  the  termination  of  the  first  term  of  imprisonment  to 
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wliich  he  shall  be  adjudged,  or  at  the  termination  of  the 
second  or  other  subsequent  tenn  of  imprisonment,  as  the 

ease  may  be. 

PnnfHhment.—Impgiionment  eommences  on  convtetioa  and  Bene 
tence— 6S  N.  Y.  343;  «  Baxt.  (Tenn J  639.  Imprlsomnent  on  a  second 
canyictton  commences  on  a  termination  of  tbe  first  term  of  sentence^- 
22  Cal.  135;  49  id.  463;  6  Day,  175:  11  Met.  581 ;  6 £ng.  318;  44  Mo.  279;  18 
Ohio  St.  46:  45  Mo.  931: 19  Pa.  St.  631:  1  Va.  Cas.  151;  4  Brown  P.  C. 
860;  1  Leacn,  411 ;  Law  B.  2  Q.  B.  379:  but  see  U  Ind.  389,  as  in  case  of 

Sardon  or  reversal  of  9entence~ll  Met.  581;'9  Ifev.  44;  4  Bawle.  259; 
(Gray*  618. 

670.  The  term  of  imprisonment  fixed  by  the  judgment 
in  a  criminal  action  commences  to  run  only  upon  the 
actual  dellvecy  of  the  defendant  at  the  place  of  imprison- 
ment, and  if,  thereafter,  during  such  term,  the  defendant 
by  any  legal  means  is  temporarily  released  from  such  im- 
prisonment, and  subsequently  returned  thereto,  the  time 
during  which  he  was  at  large  must  not  be  computed  as 
part  of  such  term* 

671.  Whenever  any  person  is  declared  punishable 
for  a  crime  by  imprisonment  in  the  State  prison  for  a 
term  not  less  than  any  specified  number  of  years,  and 
no  limit  to  the  duration  of  such  imprisonment  is  declared, 
the  court  authorized  to  pronounce  judgment  upon  such 

conviction  may,  in  its  discretion,  sentence  such  offender 
to  imprisonment  during  his  natural  life,  or  for  any  num- 
ber of  years  not  less  than  that  prescribed. 

Fanlshment  for  crime  la  and  onght  to  be  largely  in  the  dSserettan 
of  tbe  court-^  Oa.  545:  58  id.  2(Xn  and  the  question  as  to  what  la 
within  the  limits  of  the  law  is  for  the  Judicial  discretion— 6  Call,  248. 

672.  Upon  a  conviction  for  any  crime  punishable  by 
imprisonment  in  any  jail  or  prison,  in  relation  to  which  no 
fine  is  herein  prescribed,  the  court  may  impose  a  fine  on 
the  offender  not  exceeding  two  hundred  dollars,  in  addi- 
tion to  the  imprisonment  prescribed. 

Fines  in  cases  where  the  statute  is  silent— 1  OalL  488;  see  8  CfHao,  59. 

673.  A  sentence  of  imprisonment  in  a  State  prison  for 
any  term  less  than  for  life  suspends  all  the  civil  rights  of 
the  person  so  sentenced,  and  forfeits  all  public  offices  and 
all  private  trusts,  authority,  or  power  during  such  impris- 
onment. 
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DiittaiioliiMiiitnt'-^S  Pa.  St.  112';  2Lelgb,724;  27  Aik.  46D;  6  Bladcf. 

674.  A  person  sentenced  to  impriBonment  in  the  State 
prison  for  life  is  thereafter  deemed  civilly  dead. 

675.  The  proYisions  of  the  last  two  preceding  sections 
must  not  be  construed  to  render  the  persons  therein  men- 
tioned incompetent  as  witnesses  upon  the  trial  of  a  crim- 
inal action  or  proceeding,  or  incapable  of  making  and  ac- 
knowledging a  sale  or  conveyance  of  property.  [ApproTod 
March  SOth,  in  effect  July  Ut,  1874.] 

676.  The  person  of  a  convict  sentenced  to  imprison* 
ment  in  the  State  prison  is  under  the  protection  of  the  law, 
and  any  injury  to  his  person,  not  authorized  by  law,  is 
punishable  in  the  same  manner  as  if  he  was  not  convicted 
or  sentenced. 

Oonvicts  can  be  punlRhed  only  according  to  law— M  Conn.  13S;  4 
Barb.  151 ;  A2  N.  H.  4!«;  Buss,  ft  B.  G.  0. 20:  Leigh  ft  0. 294;  9  Cox  C.  C. 
449;  6  Jur.  248:  and  for  any  excess  or  Tlolailon  of  punishment  those  In 
charge  are  Ilablo-lO  Bam.  ft  C.  445. 

677.  No  conviction  of  any  person  for  crime  works  any 
forfeiture  of  any  property,  except  in  cases  in  which  a  for- 
feiture is  expressly  imposed  by  law;  and  all  forfeitures  to 
the  people  of  this  State,  in  the  nature  of  a  deodand,  or 
where  any  person  shall  flee  from  justice,  are  abolished. 

678.  Whenever  in  this  Code  the  character  or  grade  of 
an  offense,  or  its  punishment,  is  made  to  depend  upon  the 
value  of  the  property,  such  value  shall  be  estimated  es- 
dusively  in  United  States  gold  coin.  [Approved  Harob 
80th,  in  effect  July  Ut,  1874.] 


PART  II. 


OF  CRIMINAL  PROCEDURE. 
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PRSLZBCINAR7  PROVIBIONS. 

I  6B1.  Xo  person  panlshable  bat  on  legal  conYleaon. 

S  682.  Public  offenses,  liow  prosecuted. 

%  683.  Criminal  action  defined. 

4  681.  rarties  to  a  criminal  action. 

I  689.   The  party  prosecuted  known  as  defendant. 

5  686.  Bigbts  of  defendant  in  a  criminal  action. 

S  687.   Second  prosecution  for  the  same  offense  prohibited. 

S  688.  No  person  to  be  a  witness  against  himself  in  a  criminal  aetlon» 

or  to  be  unnecessarily  restrained. 
S  689.  No  person  to  be  convicted  bat  upon  Terdict  or  Judgment. 

681.  No  person  can  be  punished  for  a  public  offense, 
except  upon  a  legal  conviction  In  a  court  having  jurisdic- 
tion thereof. 

See  poitt  %  689;  Const.  Cal.  art.  i,  S 18. 

Sentence  must  be  preceded  by  oonvjctlon— 16  Ark.  601;  1  Calncs,72; 
84  He.  694;  but  It  does  not  always  follow  convictlou— 14  Pick.  88:  17  Id. 
296;  8  Wend.  2M.  Summary  conyletions  are  regtilatod  by  statute— 1 
Parker  Cr.  B.  95;  which  must  bo  strictly  f  ollowea,  unless  It  Is  merely 
directoiy— 1  Ashm.  410.  In  summary  convictions,  Inrisdlcttonai  facts 
most  afflrmatlTely  appear-?  Barb.  462;  4  Johns.  2»;  19  Johns.  89;  8 
Xe.  51;  14  Mass,  mi  lO  Met  222;  2  Yeates,  475. 

682.  Every  public  offense  must  be  prosecuted  by  in- 
dictment or  inf ormationy  except — 

1.  Where  proceedings  are  had  for  the  removal  of  civil 
officers  of  the  State. 

2.  Offenses  arising  in  the  militia  when  in  actual  service, 
and  in  the  land  and  naval  forces  in  time  of  war,  or  which 
the  State  may  keep,  with  the  consent  of  Congress,  in  time 
of  peace. 

8.  Offenses  tried  in  Justices'  and  Police  Courts,  fin  ef- 
fect AprU  9th,  1880.] 

Froa6ontion.~Neither  the  Constitution  nor  the  Code  prohibits  the 
prosecution  by  indictment  of  any  offense,  inclndinff  misdemeanors— AS 
QU.  413.  The  Conn^  Court  had  jurisdiction  over  Indictments  for 
misdemeanor:  Justices  of  the  peace  beinff  exclusive  as  to  m.lsdemean« 
ets  where  no  tndlotment  was  found— 63  caL  412.  See  Const.  GaL  art. 
I.SS8.11. 
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683.  The  proceedings  by  which  a  party  charged  -with 
a  public  offense  is  accused  and  brought  to  trial  and  pun- 
ishment, is  known  as  a  criminal  action. 

Criminal  case  means  one  involylng  pnnishment  /or  crime— 8  Ch. 
L.  N.  61;  21  Int.  Ber.  Bee  lU;  or  eba^  for  ofBclal  mlMonduct—l 
Wood,  499. 

684.  A  criminal  action  is  prosecuted  in  the  name  of  the 
people  of  the  State  of  California,  as  a  party,  against  the 
person  charged  with  the  offense. 

685.  The  pfeurty  prosecuted  in  a  criminal  action  is 
designated  in  this  Code  as  the  defendant. 

686.  In  a  criminal  action  the  defendant  is  entitled^ 

1.  To  a  speedy  and  public  trial. 

2.  To  be  allowed  counsel  as  in  civil  actions,  or  to  appear 
and  defend  in  person  and  with  counsel. 

3.  To  produce  witnesses  on  his  behalf,  and  to  be  con- 
fronted with  the  witnesses  against  him,  in  the  presence  of 
the  court,  except  that  where  the  charge  has  been  ];»re- 
liminarlly  examined  before  a  committing  magistrate,  and 
the  testimony  taken  down  by  question  and  answer  in  the 
presence  of  the  defendant,  who  has,  either  in  person  or  by 
counsel,  cross^xamined  or  had  an  opportunity  to  crosfi- 
examine  the  witness;  or  where  the  testimony  of  a  witness 
on  the  part  of  the  people,  who  is  unaUe  to  gire  security 
for  his  appearance,  has  been  taken  conditionally  in  the 
like  manner  in  the  presence  of  the  defendant,  who  has, 
either  in  person  or  by  counsel,  cross-examined  or  had  an 
opportunity  to  cross-examine  the  witness,  the  deposition 
of  such  witness  may  be  read,  upon  its  being  satisfactorily 
shown  to  the  court  that  he  is  dead  or  insane,  or  cannot 
with  due  diligence  be  found  within  the  State. 

3ttbd,  1.  Sxclnding  Jnxois  summoned  for  the  tena,  but  not  «iii» 
panneled,  is  not  deprivation  of  right  to  publlo  trial— M  CaL491. 

StM.  9,  The  deposition  taken  by  the  commlttinur  m>M?l8tmte  mw 
he  read  in  evidence  on  the  trial*  if  it  appears  that  the  witness  is  dead, 
or  insane,  or  cannot  be  f ound— M  Cal.  96:  and  if  perlurjr  is  chaned. 
the  prosecution  on  the  trial  may  prove,  by  parole  evidence,  what  ac- 
cused swore  to  at  the  examination— id.  The  deposition  taken  under 
S  869  of  thlaCode  is  not  admissible  asalnst  the  defendant,  under  this 
section,  unless  taken  in  manner  and  form,  and  is  certified  as  required 
by  S  M9.   The  two  sections  are  to  be  taken  m pari  materia-^  CaL677; 
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see  pottt  SS  869  and  1213,  and  notes.  The  certificate  mnst  set  forth  act- 
ual compuancewltb  all  requirements  of  the  Btatute--6  Cal.569;  a  mere 
eLrat  Is  not  admissible— 54  Id. 675.  Query:  Is  this  section  constltu* 
onal  ?-M  GaU  67A.   See  Const.  Cal.  art.  U  S  U* 

687.  No  person  can  be  subjected  to  a  second  prosecu- 
tion for  a  public  offense  for  which  he  has  onoe  been  pros- 
ecuted and  convicted  or  acquitted. 

Jeopardy.— Jeopardy  attaches  when  a  party  Is  once  placed  npon  his 
trial  before  a  competent  court,  on  a  valia  Indictment,  and  an  acquittal 
l)ef  ore  the  Jury  or  a  dlschturge  of  the Jnxy  without  consent  of  prisoner 
—4  Cal.  S76;  6 Id.  278:  38  Id.  467;  48  id.  3&:  8  Blatchf.  628:  16  Ark.  261; 
1  Bail.  651;  8  Brer.  421;  16  Conn.  64:  8  Gush.  212:  6  Ark.  169:  7  Oa. 
422;  8  Hawks,  381;  3  Halst.  172;  17  BCass.  616:  7  Mo.  644;  19  id.  683;  8 
Smedes  A  If.  751;  3  Tex.  118;  1  Swan.  14;  3  Tyler, 471;  8  Wend.  640;  7 
Port.  187.  See  Const.  Prov.  art  1,  S  13,  ante^  p.  17;  and  see  Oesty's 
Const.  CaL  art.  1,  S 13,  and  notes. 

68&   Ko  person  can  be  compelled,  in  a  criminal  action, 

to  be  a  witness  against  himself;;  vov  can  a  person  charged 

with  a  public  offense,  be  subjected,  before  conviction,  to 

any  more  resteaint  ^aa is  neeeBsacy  fof  hisdetention  to 

answer  the  charge. 

Defimdant  wBedBotbeaWftnesstahlsowahetaaUMWCaLflVt  and 
hU  ref  osal,  not  to  praind)lce  hla  case-^  Id.  66i  86  ld.623;  andaee  Const. 
ProT.  ante,  p.  18.  Hen  to  be  free  from  shaclties  and  bond8--42  CaL  167. 
The  common4aw  rule  obtain»-6  Btag^  St;  Tcl.39Q,»L,244;  1  Leach,38. 

688.  Ko  pefson  can  be  eonTicted  of  a  publib  offense 
unless  by  the  veidict  of  a  jury,  accepted  and  recoaded  by 
tiie  court,  or  upon,  a  plea  ol  guilty,  or  upon  judgment 

^against  him  upon  a  demurrer  in  the  case  mentioned  in 
section  one  thousand  and  eleven,  of  upon  a  judgment  of  a 
court,  a  jury  having  been  waived,  in  a  criminal  case  not 
amounting  to  felony.    [In  effect  February  25th,  1880.] 

If  defendant  does  not  plead.  Judgment  may  he  pronoonced  antnsi 
Uin-28  CaL  369s  29id.668r  See  jwM*  S  1011,  and  notes. 
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S  8BT*  XHtttTODtloii  of  'OfllcfltSy  in  wlMtt  cthob. 
•fM.  PeiMBsaettBg  in  their  Sid  JuBtifled. 

697.  Pablio  offienfMB  may  be  prerented  by  the  inter- 
vention of  the  offlcen  of  justice: 

1.  By  requiring  secority  to  Iceep  the  peace. 

2.  By  forming  a  police  in  cities  and  towns»  and  by  re- 
quiring their  attendance  in  exposed  places. 

8.    By  suppressing  riots. 
SMbd.h   SeeiKwMTOe. 
SubdU  %.   See  pott,  S  720. 
Subd,9.    See  JMMI.SS  817, 836-838. 

698.  When  the  officers  of  justice  are  authorized  to  act 
In  the  prevention  of  public  offenses,  other  persous,  who, 
by  their  command,  act  in  their  aid,  are  justified  in  so 
doing. 

Bee  part.  Si  817, 728,  and  mte,  f  007,  note. 
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CHAFCBB  in. 

BBOCBirr  TO  KEBF  THB  FBA,Oa« 
S  701.  IbfomiAtlon  of  tJiresteiMd  offense. 

§703.    TE«mlnatiAn  nf  ftomplitinMit  and  wltnwMM 

S  703.  Warrant  of  arrest. 

S704.  Prooeedlngs  on  dtttges  being  controTertod. 

S  705.  Person  complained  of,  when  to  be  disobaised. 

S  706.  Seonrlty  to  keep  tbe  peace,  when  required. 

S  707.  Effect  of  giving  or  refusing  to  give  security. 

S  708.  Person  committed  for  not  giving  security. 

S  709.  Undertaking  to  be  filed  in  clerk's  olllee. 

S  710.  Security  required  for  assault  committed  in  comi. 

S  711.  Undertaking,  when  broken. 

S  712.  Undertaking,  when  and  how  to  be  prosecuted. 

S  71S.  Bvidence  of  breach. 

S  714.  Security  for  the  peace. 

701.  An  information  may  be  laid  before  any  of  the 
magistrates  mentioned  in  section  eight  hundred  and  eight, 
that  a  person  has  threatened  to  commit  an  offense  against 
the  person  or  property  of  another. 

Security  to  keep  the  peace.— A  wife  may  pray  surety  of  peace 
against  her  husband— 37  lud.  353 ;  24  Ala.  672.  A  prosecution  for  surety 
m  peace  is  a  criminal  proceeding  to  prevent,  but  not  to  prosecute 
crime-4  Blaekf.  440;  16  Ind.  175:  26  id.  106;  49  id.  341;  and  when  not 
otherwise  proYlded,  the  criminal  practice  act  governs— 16  id.  17ft.  The 
constitutional  provision  as  to  Jeopardy  does  not  apply  to  this  proceed- 
ing—26  Ind.  106:  id.  141.  A  complaint  is  not  necessarily  bad  for  alter- 
nuiveness  arising  from  the  use  of  **  or  "  instead  of  **  and  "—8  Ind.  468; 
10  id.  170;  and  see  11  id.  312;  4  id.  561. 

702.  When  the  information  is  laid  before  snoh  magis- 
trate»  he  must  examine  on  oath  the  informer,  and  any 
witness  he  may  produce,  and  must  take  their  depositions 
in  writing,  and  cause  them  to  be  subscribed  by  the  parties 

making  them. 

The  question  to  be  tried  is,  has  the  witness  Just  cause  to  entertain 
the  fears  expressed  In  his  affidavit  ?— 26  Ind.  141.  An  aflldavit  of  a  party 
who  *'  swears  as  he  verily  believes  "  is  good— 21  Ind.  22ft. 

703.  If  it  appears  from  the  depositions  that  there  is 
just  reason  to  fear  the  commission  of  the  offense  threat- 
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ened,  by  tbe  person  so  informed  against,  the  magistrate 
must  issne  a  warrant,  directed  generally  to  the  sheriff  of 
the  connty»  or  any  constable,  marshal,  or  policeman  in 
tbe  State*  reciting  the  substance  of  the  information,  and 
commanding  the  officer  forthwith  to  arrest  the  person  in- 
formed of  and  bring  him  before  the  magistrate. 

704.  When  the  person  informed  against  is  brought  be- 
fore the  magistrate,  if  the  charge  be  controverted,  tlie 
magistrate  must  take  testimony  in  relation  thereto.  Tbe 
eridence  must  be  reduced  to  writing,  and  subscribed  by 
the  witnesses. 

705.  If  it  appears  that  there  is  no  just  reason  to  fear 
the  commission  of  the  offense  alleged  to  hare  been  threat- 
ened, the  person  complained  of  must  be  discharged. 

Just  rttason  to  foar.— The  qa«6tioii  as  to  Jtut  cause  to  fear  relates  to 
the  time  of  institnUon  of  proceedliig»--SS  lad.  879;  48  id.  IM.  Tbe  stat- 
ute gires  uo  right  of  appeal-18  Ind.  438. 

'  706.  If,  however,  there  is  just  reason  to  fear  the  com- 
mission of  the  offense,  the  person  complained  of  may  be 
required  to  enter  into  an  undertaking  in  such  sum,  not 
exceeding  five  thousand  dollars,  as  the  magistrate  may 
direct,  with  one  or  more  sufficient  sureties,  to  keep  the 
peace  toward  the  people  of  this  State,  and  particularly 
toward  the  informer.  The  undertaking  is  valid  and  bind- 
ing for  six  months,  and  may,  upon  the  renewal  of  the  in- 
formation, be  extended  for  a  longer  period,  or  a  new  un- 
dertaking may  be  required. 

707.  If  the  undertaking  required  by  the  last  section 
is  given,  the  party  informed  of  must  be  discharged.  If 
he  does  not  give  it,  the  magistrate  must  commit  him  to 
prison,  specifying  in  the  warrant  the  requirement  to  give 
security,  the  amount  thereof,  and  the  omission  to  give 
the  same. 

706L  If  the  person  complained  of  is  committed  for  not 
giving  the  undertaking  required,  he  may  be  discharged 
by  any  magistrate,  upon  giving  the  same. 
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709.  The  undertaking^  must  be  filed  by  the  magistrate, 
in  the  ofi^ce  of  the  clerk  of  the  county* 

7X0.  A  person  who,  in  the  presence  of  a  court  or  mag^ 
istrate,  assaults  or  threatens  to  assault  another,  or  to 
commit  an  offense  against  his  person  or  property,  or  who 
contends  with  another  with  angry  words,  may  be  ordered 
by  the  court  or  magistrate  to  give  security,  as  in  this 
chapter  provided,  and  if  he  refuse  to  do  so,  may  be  com- 
mitted as  provided  in  section  seven  hundred  and  seven. 

7XL.  Upon  the  conviction  of  the  person  informed 
against  of  a  breach  of  the  peace,  the  undertaking  is  bro- 
ken. 

712.  Upon  the  district  attorney's  producing  evidence 
of  such  conviction  to  the  Superior  Court  of  the  county, 
the  court  must  order  the  undertaking  to  be  prosecuted, 
and  the  district' attorney  must  thereupon  commence  an 
action  upon  it  in  the  name  of  the  people  of  this  State. 
[In  effect  April  12th,  1880.] 

713.  In  the  action,  the  offense  stated  in  the  record  of 
conviction  must  be  alleged  as  a  breach  of  the  undertak- 
ing, and  such  record  is  conclusive  evidence  of  the  breach. 

714.  Security  to  keep  the  peace,  or  be  of  good  behav- 
ior, cannot  be  required  except  as  prescribed  in  this 
chapter. 


789-  PotTOfi  IN*  crtws  \xo  TOx<*xs.     §§719^20' 


POUCS  IK  CITIB8  4Jn>  TOW17B,  Ain>  TBKIR  ATTaNDASrCS  AT 

BXPOSSD   PLA€B8. 

S  710.  Ofganisatlon  and  regidnttoa  of  the  poUee. 

S  738^  Faroe  to  preoenretbe  peace  at  pubUcmeetliigs. 

719.  The  oiganization  and  refirolation  of  the  police,  in 
the  cities  and  towns  of  this  State,  is  governed  by  special 
laws. 

720.  The  mayor  or  other  officer  having  the  direction 
of  the  police  of  a  city  or  town  must  order  a  force,  suf* 
ftcient  to  preserve  the  peace,  to  attend  any  public  meet- 
mg,  when  he  is  satisfied  that  a  breach  of  the  peace  is 
reasonably  apprehended. 

See  anUt  S  TOl. 
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725.  If  it  appears  to  the  governor  that  the  civil  power 
of  any  county  is  not  sufScient  to  enable  the  sheriff  to  ex- 
ecute process  delivered  to  him,  he  must,  upon  the  appli- 
cation of  tho  sheriff  of  the  county,  order  such  portion  as 
shall  be  sufficient,  or  the  whole,  if  necessary,  of  the  or- 
ganized National  Guard  or  enrolled  militia  of  the  State, 
to  proceed  to  the  assistance  of  the  sheriff. 

726.  Where  any  number  of  persons,  whether  armed 
or  not,  are  unlawfully  or  riotously  assembled,  the  sheriff 
of  the  county  and  his  deputies,  the  officials  governing  the 
town  or  city,  or  the  justices  of  the  peace  and  constables 
thereof,  or  any  of  them,  must  go  among  the  persons  as- 
sembled, or  as  near  to  them  as  possible,  and  command 
them,  in  the  name  of  the  people  of  the  State,  immediately 

to  disperse. 
See  ante,  S  W,  subd.  S. 

727.  If  the  persons  assembled  do  not  immediately 
disperse,  such  magistrates  and  officers  must  arrest  them, 
and  to  that  end  may  command  the  aid  of  all  persons 
present,  or  within  the  county. 

See  a$Ue,  S  728,  sad  note. 

728.  When  there  is  an  imlawf  ul  or  riotous  assembly 
with  the  intent  to  commit  a  felony,  or  to  offer  violence  to 
I^erison  or  property,  or  to  resist  by  force  the  laws  of  the 
State  or  of  the  United  States,  and  the  fact  is  made  known 
to  the  governor,  by  any  justice  of  the  Supreme  Court,  or 
the  judge  of  the  Superior  Court,  or  sheriff  of  the  county, 
or  the  mayor  or  chief  of  police  of  a  city,  or  the  president 
of  the  board  of  supervisors  of  the  cities  and  counties  of 
Sacramento  and  Sail  Francisco,  the  governor  may  issue 
an  order  directed  to  the  commanding  officer  of  a  division 
or  brigade  of  the  organized  National  Guard,  or  enrolled 
milit^  of  the  State,  to  order  his  command,  or  such  part 
thereof  as  may  be  necessary,  into  active  service,  and  to 
appear  at  a  time  and  place  therein  specified,  to  aid  the 
civil  authorities  in  suppressing  violence  and  enforcing 
tM  laws.    [In  effect  April  12th,  1880.] 
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Governor  may  can  oat  mlUtla  to  execate  laws,  rappress  lD80Reo> 
tlon,  and  repel  invasion— Const.  Cal.  art.  Till,  S 1* 

729.  The  organized  National  Guard  or  enrolled  mili« 
tia,  or  such  portion  thereof  as  shall  he  called  into  active 
service,  as  provided  in  section  seven  hundred  and  twenty- 
eight,  must  appear  at  the  time  and  place  appointed,  fully 
armed  and  equipped,  and  with  not  less  than  forty  rounds 
of  ball  cartridge  to  each  man,  if  infantry  or  cavalry,  and 
with  not  less  than  twenty  rounds  of  grape,  canister,  or 
round  shot,  if  artillery. 

730.  When  an  armed  force  is  called  out  for  the  pur- 
pose of  suppressing  an  unlawful  or  riotous  assembly,  or 
arresting  the  offenders,  and  is  placed  under  the  temporary 
direction  of  any  civil  officer,  as  provided  in  section  seven 
hundred  and  thirty-one,  it  must  obey  the  orders  in  rela- 
tion thereto  of  such  civil  officer. 

731.  Whenever  any  portion  of  the  National  Guard,  or 
enrolled  militia,  shall  have  been  called  into  active  service 
to  suppress  an  iusurrectiou  or  rebellion,  to  disperse  a  mob, 
or  to  enforce  the  execution  of  the  laws  of  this  State  or  of 
the  United  States,  it  shall  be  competent  for  the  command- 
er-in-chief, or  for  the  general  acting  in  his  stead,  to  place 
such  troops  under  the  temporary  direction  of  the  mayor 
of  any  city,  or  of  the  president  of  the  board  of  supervisors 
of  the  cities  and  counties  of  Sacramento  and  San  Fran- 
cisco, or  the  person  acting  in  that  capacity,  of  the  sheriff 
of  any  county,  or  of  any  marshal  of  the  United  States; 
and  if,  in  the  opinion  of  such  civil  officer,  it  shall  become 
necessary  that  the  troops  so  called  out  shall  fire  or  charge 
upon  any  mob  or  body  of  persons  assembled  to  break  or 
resist  the  laws,  such  civil  officer  shall  give  a  written  order 
to  that  effect  to  the  superior  officer  present  in  command  of 
such  troops,  who  will  at  once  proceed  to  carry  out  the  or- 
der, and  shall  direct  the  liring  and  attack  to  cease  only 
when  such  mob  or  unlawful  assembly  shall  have  been 
dispersed,  or  when  ordered  to  do  so  by  the  proper  civil  au- 
thority,   ^o  officer  who  has  been  called  out  to  sustain  the 
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civil  authorities  shall,  under  any  pretense,  or  in  compli- 
ance with  any  order,  fire  blank  cartridges  upon  any  mob 
or  unlawful  assemblage,  under  penalty  of  being  cashiered 
by  sentence  of  a  court-martial;  provided,  that  nothing  in 
this  section  Khali  be  construed  as  prohibiting  any  such 
troops  from  firing  or  charging  upon  such  mob  or  assembly 
without  the  orders  of  such  civil  officers,  in  caa^  they  shall 
first  be  attacked  or  fired  upon,  or  forcibly  resisted  in  dis- 
charge of  their  duty.  When  the  commander-in-chief,  or 
general  actiug  in  his  stead,  shall  call  troops  into  active 
service  for  the  purposes  mentioned  in  this  section,  and 
shall  not  place  them  under  the  temporary  direction  of 
any  civil  officer,  the  commanding  officer  shall  use  his  own 
discretion  with  respect  to  the  propriety  of  attacking  or 
firing  upon  any  mob  or  unlawful  assembly. 
Governor  as  commander-in<cIiief  of  militia— Const.  GaL  art.  ▼,  S  9. 

732.  When  the  governor  is  satisfied  that  the  execution 
of  civil  or  criminal  process  has  been  forcibly  resisted  in 
any  county  by  bodies  of  men,  or  that  combinations  to  re- 
sist the  execution  of  process  by  force  exist  in  any  county, 
and  that  the  power  of  the  county  has  been  exerted,  and 
has  not  been  sufficient  to  enable  the  officers  having  the 
process  to  execute  it,  he  may,  on  the  application  of  the 
officer,  or  of  the  district  attorney,  or  judge  of  a  Superior 
Court  of  the  county,  by  proclamation,  published  in  such 
papers  as  he  may  direct,  declare  the  county  to  be  in  a 
state  of  insurrection,  and  may  order  into  the  service  of 
the  State  such  number  and  description  of  the  organized 
National  Guard,  or  volunteer  uniformed  companies,  or 
other  militia  of  the  State,  as  he  deems  necessary,  to  serve 
for  Such  term  and  under  the  command  of  such  officer  as 
he  may  direct.    [In  effect  April  12th,  1880.] 

733.  The  governor  may,  when  he  thinks  proper,  re- 
voke the  proclamation  authorized  by  the  last  section,  or 
declare  that  it  shall  cease  at  the  time  and  in  the  manner 
directed  by  him. 

See  Const  CaL  art.  t,  S  S* 
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TITLE  n. 

Of  Judicial  ProoeedingB  for  the  R^maval  of  Publio 
Officers  by  Impeachment  or  otherwise. 

CsuiP.  I-    Of  Impsulchmbnts,  §§  737-53. 

n.    Of  thb  Bjehoyal  of  Grmi  Officers  oTEqcft- 

WI8B  THAN  BY  iMPSAGHMXirr,  §§  758-72. 
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GHAFTEB  L 

OF  IKPXACHlISZnCt* 

f  1S7.  oneon  liable  to  impeaehment. 

S738.  Arttclea,]iowi«eiMHred.  Xrlaltgr fleoste. 

I  7S9.  Articles  of  impeacbment. 

S  740.  tnme  of  hearing.  Benrice  ou  defendant. 

S  711.  Sec«ioe,  how  made. 

I  742.  Troceedlngs  on  failnre  to  appear. 

S  7fi3.  bef endant,  after  appeanmce»  may  auswQ^  or  demm; 

S  744.  If  demurrer  Is  oyerruled,  defendant  must  answer. 

S  745.  Senate  to  be  sworn. 

S  746.  Two-tblrds  necessary  to  a  conviction. 

f  747.  Judgment  on  conviction,  bow  pronounced. 

S  748.  The  same. 

S  340.  Nature  of  the  Judgment. 

S  7(0.  Effect  of  judgment  of  suspension. 

S  751.  Impeachment  disquaUfies  until  acqulttalf  Yacaj^cy.  how  flUod* 

S  752.  presiding  officer  when  lieutenant-governor  is  impeached. 

S  763.  impeachment  not  a  bar  to  indictment 

737.  The  governor,  lieutenant-governor,  secretary  of 
state,  controller,  treasurer,  attorney-general,  surveyor- 
general,  chief  justice,  associate  justices  of  the  Supreme 
Court,  and  judges  of  the  Superior  €k>urts,  are  liable  to  im- 
peachment for  any  misdemeanor  in  office.  [In  effect 
Febmary  18th,  1880.] 

Zmpeaohment,  who  mibject  to— Const.  Oal.  art  fv,  S  18<  While  the 
Constitution  has  provided  for  the  impeachment  of  certain  officers,  it 
has  left  all  other  civil  officers  to  be  tried  m  such  manner  as  the  Legis- 
lature may  provide— 45  Gal.  200.  A  presiding  ludge  Is  liable  for  pre- 
venting bis  associate  from  delivering  hiB  opinion— Addison's  Trial,  114, 
151;  8.  C.  4  Ball.  225;  Porter's  Trial,  61.  Judges  cannot  be  removed  by 
quo  warranto— 43  Ala.  234. 

738.  4-U  inipeaolunents  must  be  by  resolution  adopted, 
originated  in,  and  conducted  by  managers  elected  by  the 
Assembly,  who  must  prepare  articles  of  impeachment, 
present  them  at  the  bar  of  the  Senate,  and  prosecute  the 
s^une.  The  trial  must  be  had  bef  orp  the  Senate,  sitting  as 
a  court  of  impeachment. 


739-43  IMPEACHMENT9.  296 

The  trial.— A  member  of  the  House,  voting  for  the  prosecntlon  of 
an  impeachment,  in  not  thereby  rendered  dlsnuallfled.  if  sabseqaently 
elected  to  thu  Senate,  fronislttiug  on  the  trial  thereof— Addison's  Trial, 
21-6;  Porter's  Trial,  53.  For  nn  impeachment  to  be  effectaal,the  ar> 
tides  must  be  presented  to  the  Senate,  and  a  constltatlonal  quorum 
of  the  entire  membership  must  receive  ihem— 12  Fla.  658.  See  Ck>nst. 
Cal.  art  iv,  S  17;  Fed.  Const,  ait.  I.  S  S>  subd.  6. 

739.  When  an  officer  is  impeached  by  the  Assembly 
for  a  misdemeanor  in  office,  the  articles  of  impeachment 
must  be  delivered  to  the  president  of  the  Senate. 

740.  The  Senate  must  assign  a  day  for  the  bearing  of 
the  impeachment,  and  inform  the  Assembly  thereof.  The 
president  of  the  Senate  must  cause  a  copy  of  the  articles 
of  impeachment,  with  a  notice  to  appear  and  answer  the 
same  at  the  time  and  place  appointed,  to  be  served  on  the 
defendant  not  less  than  ten  days  before  the  day  fixed  for 
the  iiearing. 

741.  The  service  must  be  made  upon  the  defendant 
personally,  or  if  he  cannot,  upon  diligent  inquiry,  be  found 
within  the  State,  the  Senate,  upon  proof  of  that  fact,  may 
order  publication  to  be  made,  in  such  manner  as  it  may 
deem  proper,  of  a  notice  requiring  him  to  appear  at  a  spec- 
ified time  and  place  and  answer  the  articles  of  impeach- 
ment. 

See  Pol.  Code,  S  2S9. 

742.  If  the  defendant  does  not  appear,  the  Senate* 
upon  proof  of  service  or  publication,  as  provided  in  the 
two  last  sections,  may,  of  its  own  motion  or  for  cause 
shown,  assign  another  day  for  hearing  the  impeachment, 
or  may  proceed,  in  the  absence  of  the  defendant,  to  trial 
and  judgment. 

Soc  55  Cal.  290. 

743.  When  the  defendant  appears,  he  may  in  writing 
object  to  the  sufficiency  of  the  articles  of  impeachment, 
or  he  may  answer  the  same  by  an  oral  plea  of  not  goiltyy 
which  plea  must  be  entered  upon  the  journal,  and  puts  in 
issue  every  material  allegation  of  the  articles  of  impeach- 
ment. 


297  iHPBACBXEKn.  §§  744^9 

744;  II  the  objeotion  to  the  sufficiency  of  the  articles 
of  impeachment  is  not  sustained  by  a  majority  of  the 
members  of  the  Senate  who  heard  the  argument,  the  de- 
fendant must  be  ordered  forthwith  to  answer  the  articles 
of  impeachment.  If  he  then  pleads  guilty,  or  refuses  to 
plead,  the  Senate  must  render  judgment  of  conviction 
against  him.  If  ho  plead  not  guilty,  the  Senate  must, 
at  such  time  as  it  may  appoint,  proceed  to  try  the  im- 
peachment. 

745.  At  the  time  and  place  api>ointed,  and  before  the 
Senate  proceeds  to  act  on  the  impeachment,  the  secretary 
must  administer  to  the  president  of  the  Senate,  and  the 
president  of  the  Senate  to  each  of  the  members  of  the 
Senate  then  present,  an  oath  truly  and  impartially  to 
hear,  try,  and  determine  the  impeachment;  and  no  mem- 
ber of  the  Senate  can  act  or  vote  upon  the  impeachment, 
Or  upon  any  question  arising  thereon,  without  having 
taken  such  oath. 

Form  of  oath— Cliose's  Trial,  12. 

746.  The  defendant  cannot  be  convicted  on  impeach- 
ment without  the  concurrence  of  two-thirds  of  the  mem- 
bers elected,  voting  by  ayes  and  noes,  and  if  two-thirds  of 
the  members  elected  do  not  concur  in  a  conviction,  he 
must  be  acquitted.    [In  effect  February  18th,  1880. 

747.  After  conviction  the  Senate  must,  at  such  time  as 
it  may  appoint,  pronounce  judgment,  in  the  form  of  a  res- 
olution entered  upon  the  journals  of  the  Senate. 

748.  On  the  adoption  of  the  resolution  by  a  majority 
of  the  members  present  who  voted  on  the  question  of  ac- 
quittal or  conviction,  it  becomes  the  judgment  of  the 
Senate. 

749.  The  judgment  may  be  that  the  defendant  be  sus- 
pended, or  that  he  be  removed  from  office  and  disquali- 
fied to  hold  any  office  of  honor,  trust,  or  profit,  under  the 
State.    [In  effect  February  18th,  1880.] 

A  removal  from  offlce  for  an  offense  committed  is  a  part  of  the 
jodtfmeut— i  Leg.  Qaz.  455.   See  Const.  Cal.  art.  iv,  S  18. 


tS  750-3  IHPEA€BMBNTS.  ^ 

750.  If  jttdgment  of  fluspenslon  is  giren,  the  defend- 
ant, during  the  contiiiafttice  thereof,  is  disqnallllcd  from 
receiving  the  sal)Eiry,  fee^i  or  emolameiits  of  the  office. 

751.  'VThenever  articles  of  impeachment  against  any 
officer  sabjoct  to  impeachitient  are  presented  to  the  Sen- 
ate, such  officer  is  temporarily  suspended  from  his  office, 
and  cannot  act  In  his  official  capacity  until  he  is  acquitted. 
Upon  such  suspension  of  any  officer  other  than  the  gov- 
ernor, his  office  must  at  once  he  temporarily  filled  by  an 
appointment  made  by  the  goveruor,  with  the  advice  and 
consent  of  the  Senate,  until  the  acquittal  of  the  party  im- 
peached; or,  in  case  of  his  removal,  until  the  vacancy  is 
filled  at  the  next  election,  as  required  by  law. 

All  the  fvmctions  of  the  goTomor  are  entirely  suspended  dnrlflg 
liiatrial--SNeb.464. 

752.  If  the  lieutenant-governor  is  impeached,  notice 
of  the  Impeaobment  must  be  immediately  given  to  the 
Senate  by  the  Assembly,  that  another  president  may  bet 
chosen. 

753.  If  the  Offense  for  which  the  defendant  is  con- 
victed on  impeachment  is  also  the  subject  of  an  indict- 
ment or  information,  the  indictment  or  information  is  not 
1»arred  thereby.    [In  effect  February  18th,  1880.] 
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760-7     OTHERWISE  THAK  BT  nTrEACnMENT,  SOO 

760.  Tlie  accusation  must  be  delivered  by  llio  fore- 
man of  the  grand  jury  to  the  district  attorney  of  the 
county,  except  when  he  is  the  officer  accused,  who  most 
cause  a  copy  thereof  to  be  served  upon  the  defendant, 
and  require,  by  notice  in  writing  of  not  less  than  ten  days, 
that  he  appear  before  the  Superior  Court  of  the  county, 
at  a  time  mentioned  in  the  notice,  and  answer  the  accusa- 
tion. The  original  accusation  must  then  be  filed  with  tii6 
clerk  of  the  court.    [In  effect  April  I2tb,  1880.] 

761.  The  defendant  must  appear  sit  tlie  time  appointed 
in  the  notice  and  answer  the  accusation,  unless  for  some 
sufficient  cause  the  court  assign  another  day  for  that  pur- 
pose. If  he  does  not  appear,  the  court  may  proceed  to 
Lear  and  determine  the  accusation  in  his  absence. 

See  53  CaL  290. 

762.  The  defendant  may  answer  tlie  accusation  either 
by  objecting  to  the  sufficiency  thereof,  or  of  any  article 
therein,  or  by  denying  the  truth  of  the  same. 

763.  If  he  objects  to  the  legal  sufficiency  of  the  aeon- 
siition,  the  objection  must  be  in  writing,  but  need  not  be 
in  any  specific  form,  it  being  sufficient  if  it  presents  Intel* 
ligibly  the  grounds  of  the  objection. 

764.  If  he  denies  the  truth  of  the  accusation,  the 
denial  may  be  oral  and  without  oath,  and  must  be  en* 
tercd  upon  the  minutes. 

765.  If  an  objection  to  the  suffidMioy  of  the  aoouBation 
is  not  sustained,  the  defendant  must  answer  thereto  forth* 
with. 

766.  If  the  defendant  pleads  guilty,  or  refuses  to  an- 
swer the  acousatioH,  the  court  must  render  judgment  of 
conviction  agiUnst  him.  If  he  denies  the  matters  ohaiged, 
the  court  must  immediately,  or  at  such  time  as  it  may  ap* 
point,  proceed  to  try  the  aoousatioa. 

767.  The  trial  must  be  by  a  jury,  and  conducted  in  aU 
respects  in  the  same  manner  «m  the  trial  of  an  indiotaent 
for  a  misdemeanor. 


J 


W  nvjuBiftWiBa  WBXS  ^T  ixpEmaxssv-,  S§  768*73 

76a   Th^^i}gtxkA^9itknneiy^9Md 
epectively  «atltied  to  such  psooesa  as  ma^  bo  ofioessai^ 
toeiif<»soetke«tte&«UuiM<«f  wita«s<Mi»«9^peii«  trials 
an  ludiotBMut. 

769.  Upott  ^'OOorhMmtj  the  «o«vt  mast,  at  aucli  tiaM 
as  it  may  appoint,  proaiNUice  jwL^gmeaib  tk$t  tbe  dofisad- 
ant  be  Temoi7«d  from  <efllee;  iMit,  to  ^vranant  a  ffeotoval, 
the  jodlgpMntnmst  be  entered  upon  tke  minntes,  and  the 
canaes  of  TeoMwal  mast  be  assl^iaed  diesein. 

770.  Trama  jndgoDEettt  of  removal  an  appeal  may  be 
taken  to  tbe  Supreme  Conzt,  in  t^  same  manner  as  from 
a|adgme«ttaaeivil««tion;  b«t  vmUi  mcIi  jodgmeat  is 
reversed,  tbe  deiendttDit  is  anspended  from  bis  office. 
Pending  tbe  appeal,  the  office  most  be  filled  as  in  case  of 
a  raoaacy. 

771.  The  aome  prooeedii]^*  nay  be  bad  on  Hke  gronnds 
for  the  removal  <si  a  district  attorney,  except  that  the  ac- 
cusation must  be  delivered  by  the  foreman  of  the  grand 
jury  to  the  clerk,  and  by  him  to  a  judge  of  the  Superior 
Court  cf  thecoiu^,  who  must  thereupon  appoint  some 
cue  td  act  as  pirosecutiag  officer  in  the  matter,  or  place 
the  aooQsation  an  the  hands  of  the  district  attorney  of 
an  adjo^ing  county,  and  require  him  to  conduct  the 
proceedings.    ]ln  effect  April  12th,  1880.  i 

772.  When  an  accusation  in  writing,  verified  by  the 
oath  cf  any  person,  is  presented  to  a  Superior  Court, 
alleging  that  any  cfficer  within  the  jurisdiction  of  the 
court  l»s  been  guilty  cf  charging  and  collecting  illegal  fees 
for  services  rendered,  or  to  be  rendered,  in  his  office,  or  has 
refused  cr  neglected  to  perform  the  official  duties  pertain- 
ing to  his  office,  the  court  must  cite  the  party  charged  to 
apiwar  before  the  court  at  a  time  not  move  than  ten  nor 
less  than  five  days  from  the  time  the  accusation  was  pre- 
sented; and  on  that  day,  or  sobm  ether  subsequent  day 
not  more  than  twenty  days  from  that  on  which  the  aocu- 
aation  was  presented,  must  proceed  to  hear,  in  a  sum- 

Pmr.  OODB.— 96. 
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TITLE  nL 

Of  the  FrooeiBdings  In  Criiiiinal  Aotioiis  Prose* 
outed  by  Xndiotment^  to  tbe  Commitment,  in- 
olnsiire. 

Chap.    I.    Of  thb  Ijocal  JinuBDicnoir  ot  Publio  Of- 
7BNSB8,  §§  777-95. 
XL    Of  thb  Tdcb  of  ooMMBHCora  Gbiminal  Ac- 
TZONSy  §§  799-^03. 

nX     Thb  IKFOB3CATIDK,  §§  80S-9. 

IV.   Thb  Wabbant  of  Abbest,  §§  811-29. 
y.    Abbbst,  by  whom  and  how  madb,  §§  834-51. 
YL    BBTAsnro  aftxb  ah  Bboapb  ob  Bbsoub,  §§ 

854r5. 
Vn.     BXAUXKATIOK  OF  THB  CASB  AND  DiSCHABOB 
OF    DbFBNDANT»   OB  HOLDING  BUI  TO  An- 
SWBB,  §§  868-8a 


§777  ftooAiL  ^tdtttittnHMK^  m 


CBAPTUB  I. 

or  TRK  TiOOAT*  JUKXSDnTtOH  OV  PUBZJC  €IWWHXt8E8* 

77T.   JariMllettoQOftifftaaefreooioilttedtiktblB^Stetew 

7Z&.  OffeiiBes  commented  without^  tat  ecDsoBBMiled  wldkto  this 

8tsto» 
TTSt  WhettaptnlwibiliMil^f  IbtoStaie  l»  — n^eme^toaJBtl  out  of 

tb»  same,  sdA  a  party  wooDdeiK  Acs- tbeieln. 


78L  eOeasfrMimiiltted  partly  iaanecocmty  and  paxOylikMiottior. 

782:  Committeil  on  tbe  bacuyjaryr  atc^  af  two  ar  mare  caootiaa. 

TBS*  AxrisdlctioaoCaaaffeaBeaobaarcKftTeasalacaar.. 

78^   Jiiriw<Uifttai>  toff  ^*^*FW*pp^"g  ^"^  ft^'il'^ifflrlwih 

18Si»   JtiislBdiatiao.af  si»lJMlJfitiXben*XorUgamyarlM««l. 

788»  Property  telantoualy  taken  in  ana  aaosty  and  team^  Into 

aoathar. 
787.  JulfldSctiaoforasaaplngftaaBprlBaow 
788k  Jurlsdictiatt  tor  traaian  tammlttad  act  af  tl^  Blatfe. 
78li  Jarto<Mctlao  for  Htftallng,  atc^  pr^^erty^  a«l  af  Stafta,  and 

taaa^  tbecaia. 
TMi  JuslBdtetioDforBMDiter^ate^wteiett»k4«sy-waa-lBaietedln: 

ana  aaaDty,.aDd  tha  piB^  Heaaitt  af  tliat  canaty. 
791.  Cf  Mk  kkdfetBiaBt  agniBBt  an  aceaaaary. 
79&  Of  prtnc^ala  wlfca-  m  mat  pgaiaai|»ata.»ait  aawMntnalait  af  tha 

princ^M^  afteasa. 
TSU  CootlctlaoaracQatttai  Irk  anatbarStataa  tar^wbase  tike  loils- 

dietiao  Is  eaocarrant. 
7N.  CaiiTlctlaaar  ac^ntttaK  Id  aaatbar  aaonty  a  lar»  ntbera  the 

jBrisdirtlan  la  eancairent. 
7W^  Jmisdiatian  af  pri»4lght. 

777.    Eyeiy  person  is  Iijil>Ie  to  pwafaTrtneBt  by  tlie  laws 

el  tlilB  State,  for  a  pablio  offense  committed  Jbj  Jum  tliere- 

ia,  except  where  it  is  by  law  cognizable  ezclaaiTely  in 

tbe  conitA  ol  the  United  States. 

Jorladiction  generally.— State  tribonai^  Imt^  m>  pawar  to  xranUh 
arlmea  against  the  laws  af  tbe  Voited  Statea  as  such;  as  in  lalsa  swear- 
ing lM;f«H-&  veetst^r  af  kind-offlce— 3»  CaL  ISO;  4  Blaekf.  M7;  or  under 
tbe  iMtitioual  Si^nkrupt  act—  &  N.  H.  8%;  but  see  M»  Masa  3001  It  la 
only  wbei^au  otfeusu  is  alsoan  offense  against  tbe  State  laws  that  State 
Imuaia  U-lmve  Imladictlan-aa  CaL  ISO;  and  sea  S4  Ma.  881.   So^  there 
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§§  787-92  LOCAL  jtmisDicnoir.  SIO 

787.  The  jurisdiction  of  a  criminal  action  for  esc&iiing 
from  prison  is  in  any  county  of  the  State.  In  effect  April 
gth,  1880.] 

788.  The  jurisdiction  of  a  criminal  action  for  treason, 
when  the  overt  act  is  committed  out  of  the  State,  is  in 
any  county  of  the  State.    [In  effect  April  9th,  1880.] 

.  789.  The  jurisdiction  of  a  criminal  action  for  stealing 
in  any  other  State  the  property  of  another,  or  receiving  it, 
knowing  it  to  have  been  stolen,  and  bringing  the  same 
into  this  State,  is  in  any  county  into  or  through  which 
Buch  stolen  property  has  been  brought.    [In  effect  April 

9th,  1880.] 

Larceny  in  otiier  State.— As  between  the  several  States,  Jnrisdic- 
tion  exists  at  common  law  In  the  State  Into  which  the  stolen  property 
Is  brought— 1  Mass.  116:  8  Stewt.  123;  2 Mass.  14;  9  Gray,?:  1  Duyal,  IdS: 
1  Hayw.  100:  1  Har.  A  J.  840:  3  Conn.  186;  24  Mich.  196;  86  Miss.  fi!)8;  26 
111.173;  85  Mo.  239:  9Nev.43:  14 Iowa,  479;  2  0reff.ll5;  11  Ohio.  435:  24 
Ohio  St.  166.  Andf  In  some  States  it  is  held  not  to  exist  without  a  stat- 
ute-5Binn.619;  14  La.  An.  278;  2  Johns.  477;  id. 479;  81  N.  J.  L.83;  1 
Hfeh.  11;  and  such  statutes  are  constitntional— 4Humph.46l;  15Ind. 
878;  67  Mo.  59;  but  see  49  id.  181;  3  Orey,  434.  See  ante,  S  497i  and 
notes. 

790.  The  jurisdiction  of  a  criminal  action  for  murder 

or  manslaughter,  when  the  injury  which  caused  the  death 

was  inflicted  in  one  county,  and  the  party  injured  dies  in 

another  county  or  out  of  the  State,  is  in  the  county  where 

the  injury  was  inflicted.    [In  effect  April  9th,  1880.] 

Oonsummation  out  of  State.— Where  a  person  assaulted  in  one 
State  went  to  another  State  and  died  there,  the  charge  is  not  coenbh 
able  in  the  courts  of  the  latter  State-3  Dutch,  499;  see  7  Mich.  161. 

791.  In  the  case  of  an  accessory  in  the  commission  of 
a  public  offense,  the  jurisdiction  is  in  the  county  where 
the  offense  of  the  accessory  was  committed,  notwithstand- 
ing the  principal  offense  was  committed  in  another 
county. 

The  act  of  Oongress  punlshinff  for  murder  does  not  embrace  an 
accessory  before  ue  fact— Hemp.  481;  but  see  2  Blatchf .  SjDT.  A  per* 
son  who,  out  of  the  State,  becomes  an  accessory  before  the  fact  toafel; 
ony  committed  within  the  State,  cannot  be  punished  by  the  laws  ok 
Indlaaa— 19  Ind.  421.   See  a$Ue,  Si  81, 82,  and  notes. 

792.  The  jurisdiction  of  a  criminal  action  against  a 
principal  in  the  commission  of  a  public  offense^  when 


811-  tOCAL  JUBISDICTION.  §§  793-5 

such  principal  is  not  present  at  the  commission  of  the 
principal  offense,  is  in  the  same  county  it  \70uld  be  under 
this  Code  if  he  were  so  present  and  aiding  and  abetting 
therein.    [In  effect  April  9th,  1880.] 

793.  When  an  act  charged  as  a  public  offense  is  within 
the  jurisdiction  of  another  State  or  country,  as  well  as  of 
this  State,  a  conviction  or  acquittal  thereof  in  the  former 
is  a  bar  to  the  prosecution  or  indictment  therefor  in  this 
State. 

Bar  to  prosecution.— The  district  In  which  the  trial  is  bad  must 
have  been  ascertained  before  the  commission  of  the  crime— j^  Blatcbf . 
3(i0.  Where  an  offense  is  committed  against  two  sovereignties,  the 
first  one  prosecntmg  absorbs  It— 97  U.  S.109.  It  is  no  defense  that  the 
partlea  were  wrongfully  arrested  In  one  State  and  taken  to  another— 21 
lowa,  467 ;  see  5  Farlier  Cr.  B.  607. 

794.  When  an  offense  is  within  the  jurisdiction  of  twa 
or  more  counties,  a  conviction  or  acquittal  thereof  in  one 
county  is  a  bar  to  a  prosecution  or  indictment  therefor  in 
another. 

Trial  aa  a  bar.— A  trial  In  one  cotmty  is  a  bar  to  a  trial  in  every 
other  comity-43  m.  397 ;  39  Ala.  684 ;  7  Cold.  331. 

795.  The  jurisdiction  of  a  violation  of  sections  four 
hundred  and  twelve,  four  hundred  and  thirteen,  and  four 
hundred  and  fourteen  of  the  Penal  Code,  or  a  conspiracy 
to  violate  either  of  said  sections,  is  in  any  county,  first,  in 
which  any  act  is  done  toward  the  commission  of  the  of- 
fense; or,  second,  into,  out  of,  or  through  which  the  of- 
fender passed  to  commit  the  offense;  or,  third,  where  the 
offender  is  arrested.    [Approved  March  7th,  1874.] 
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CHAPTER  ni. 

THB  DTFOBBfATION. 

S  806.  Complaint  defined. 

S  807.  Magistrate  defined. 

S  808.  Who  are  magistrates. 

S  809.  Filing  information. 

806.  The  complaint  is  the  allegation  in  writing  made 

to  a  court  or  magistrate  that  a  person  has  been  guilty  of 

some  designated  offense.    [In  effect  April  9th,  1880.] 

Frosecations  in  Federal  courts.— The  limitation  in  the  Fcdoml 
Coustitution,  of  prosecutions  to  Indictments  by  the  ui-and  Jury, 
applies  to  Federal  prosecutions— 24  Ala.  672;  1  Rich.  85;  3(r  Wis.  13:  8 
Vt.  57.  See  Const.  U.  S.  Amdt.  art.  v.  But  crimes  ag:ninsr  iho 
elective  franchise  can  be  prosecuted  hy  information— see  Kev.  8t:ii. 
U.  S.  S  102J:  or  for  misdemeanors  which  do  not  preclude  tlio  person 
convicted  from  being  a  witness— 1  Gall.  3;  1  Cent.  L.  J.  205;  1  bitwy. 
701 ;  17  Wall.  496;  18  id.  125.  See  13  WoU.  531:  3  Dill.  275;  15  Bank.  Uvk- 
325.  As  for  violation  of  the  revenue  law— 21  Int.  Kev.  Rec.  148.  SeviMit  y 
of  puuishment  does  not,  by  itself,  make  a  crime  infamous- 9  Cowcii, 
707;  3  Watts  &  S.  388;  1  Moody  C.  C.  34. 

X^secntion  in  State  conrts.— The  Code  authorizes  a  proceeding 
by  information  only  when  a  defendant  has  been  cxunilncd  mid  com- 
mitted—(i  1'ac.  C.  L.  J.  526.  Where,  after  conviction  upon  Informal  ion 
for  grand  larceny,  a  motion  in  arrest  of  judgment  was  niado  on  the 
groimd  that  the  court  had  no  Jurisdiction  to  try  the  offense  wttbout 
im  indictment,  held,  properly  denied— C  Pac.  C.  L.  J.  819.  Where  nn 
act  reduces  a  felony  to  a  misdemeanor  by  a  repeal,  uotwithstaudlng 
such  repeal  a  prosecution  under  it  may  be  uiaiiitaincd  in  accordance 
with  €  329  of  the  Political  Code,  but  it  must  be  by  indictment  and  not 
by  information— 6  Pac.  C.  L.  J.  727. 

Extortion  in  office— Any  private  citizen  may  make  the  complaint 
against  an  officer— 45  Cal.  216.  See43Cal.  229;  see  an/^.S  701.  The  pro- 
ceeding by  information  is  opposed  to  neither  the  Constitution  of  the 
TTnitecTStates  nor  of  this  State—  6  Pac.  0.  L.  J.  528. 

807.  A  magistrate  is  an  officer  having  power  to  issue 
a  warrant  for  the  arrest  of  a  person  charged  with  a  public 
offense. 

808.  The  following  persons  are  magistrates: 

1.  The  justices  of  the  Supreme  Court. 

2.  The  judges  of  the  Superior  Courts. 

3.  Justices  of  the  peace. 
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4.  Police  magistrates  in  towns  or  cities.     [In  cfTcct 
March  12th,  1880.] 
Subd,2.   Seo51CaL876. 
JSubd,-L    See  39  Cal.  706. 

809.  When  a  defendant  has  been  examined  and  com- 
mitted, as  provided  in  section  eight  hundred  and  seventy- 
two  of  this  Code,  it  shall  be  the  duty  of  the  district 
attorney,  within  thirty  days  thereafter,  to  file  in  the  Supe- 
rior Court  of  the  county  in  which  the  offense  is  triable,  an 
information  charging  the  defendant  with  such  offense. 
The  information  shall  be  in  the  name  of  the  People  of  the 
State  of  California,  and  subscribed  by  the  district  at- 
torney, and  shall  be  in  form  like  an  indictment  for  the 

same  offense.    [In  effect  April  9th,  1880.] 

The  hiformation.— So  far  as  Its  structuro  Is  concerned,  the  same 
rules  apply  as  in  case  of  an  Indictment— dS  Ala.  305;  30  La.  An.  557;  6 
Tex.  Ct.  App.  202;  id.  244;  Law  B.  2  Q.  B.  40.  The  saino  certainty  Is 
required  in  charging  offenses  as  in  an  Indictment— lO  lud.  404;  14  Id. 
426:  23  id.  CI;  SSfd.ilS;  51  id.  Ill;  and  it  must  contain  all  the  substan- 
Ual  reauircments  of  an  Indictment— 7  Ind.  (i54 ;  4  id.  577.  An  iiiionua- 
tion  vml  lie,  at  common  law,  for  an  exhibition  which  tends  to  coi*rnpt 
morals  or  shock  humanity— 3  Day,  103:  and  it  must  state  acts  of  in* 
decency  or  immorality— id.  If  it  is  for  an  offeuso  created  by  stiit- 
nte,  it  is  sufficient  if  It  is  in  the  language  of  tho  statuto— 14  Conn. 
4B7.  An  Infornuitlon  for  being  a  common  cheat  nuist  stato  pniticular 
acts— 1  ChIp.(Yt.)  129.  If  it  be  for  a  first  offense,  it  need  not  nllego  that 
It  is  for  a  first  offense— 0  Conn.  600.  If  for  additional  punlshiueiit,  it 
should  aver  previous  convictions— 2  Met.  408.  It  is  sufflcicn  t  to  allege 
that  the  convict  had  been  discharged  by  a  pardon— 3  Met.  403;  but  see 
2  id.  4Q6.  It  need  not  allege  that  he  informs  umler  his  ofUcial  oath— 
Brayt.  132:  but  where  it  charged  that  he  verily  believed  defendant 
committed  the  offense,  it  was  lield  bad  on  motion  to  quash— 31  Ind. 
210.  Tho  prosecuting  attorney  is  alone  authorized  to  amend— 12  Conn. 
101;  29  id.  463;  38  N.  H.  314;  1  Dana,  596;  2  Ld.  £aym.  1472;  id.  1307. 
There  must  bo  first  a  complaint  supported  by  oath,  showing  probable 
cause,  followed  by  arrest  and  examination,  and  a  filing  of  tbo  inf onna. 
tion— 1  Abb.  U.  S.  431;  1  Sawy.  701.  It  cannot  be  amended  by  adding 
charges— 1  Dana,  595;  and  objection  to  the  filing,  or  amotion  to  quash, 
may  00  miule  in  case  of  vsurlance  with  tho  presentment- 2  Gi-att.  665. 
They  may  he  amended  by  the  court,  or  by  a  Judge  at  chambers— 38  N. 
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GHAFTEB  IV. 

THB  WABKANT  OF  AB&£ST. 

S  811.  Examination  of  the  prosecutor  and  his  witnesses  upon  the  in- 
formation. 
S  812.  Depositions,  what  to  contabi. 
S  813.  TVhen  warrant  may  issue. 
S  814.  Form  of  warrant. 
S  815.  Namo  or  description  of  the  defendant  in  the  warrant,  and 

statement  of  the  offense.  . 

S  816.   Warrant  to  bo  directed  to  and  executed  by  peace  ol&cer. 
S  817.   Who  are  peace  officers. . 

S  818.   To  wliat  peace  officers  warrants  are  to  be  directed. 
S  819.   Same ;  and  when  and  how  executed  in  another  county. 
S  830.   Indorsement  on  warrant,  for  service  in  another  coimty. 
S  821.   Defendant  to  be  taken  before  the  magistrate  issuing  the  wai^ 

rant,  etc. 
S.  822.   Defendant  arrested  for  misdemeanor  in  another  county,  to  be 

admitted  to  ball. 
S  823.   Proceedings  on  taking  bail  from  the  defendant  in  such  cases. 
S  ,824.   AVhcn  bail  is  not  given.   When  magistrate  who  issued  warrant 

cannot  act. 
S  835.  No  delay  in  taking  defendant  before  magistrate. 
S  826.  Froceedings  where  defendant  is  taken  before  another  magis* 

trate. 
f  827.  Proceedings  for  offenses  triable  in  uiother  county. 
S  828.   Duty  of  <^cer. 
S  829.  Admission  to  bail. 

811.  When  an  information  is  laid1>9fore  a  magistrate 
of  the  commission  of  a  publio  offense,  triable  withimr 
the  county,  he  must  examine  on  oath  the  informant  or 
prosecutor,  and  any  witnesses  he  may  produce,  and  take 
their  depositions  in  writing,  and  cause  them  to  be  sub* 
scribed  by  the  parties  making  them. 

Proceedings.— The  proceedinq^s  are  regarded  as  continuous,  unless 
formally  adjuurned— 29  Mich.  173.  An  information  not  snpuorted  by 
oath  or  afflnuatiou  will  nut  authorize  a  wurraut  of  arrest— 1  Abb.  u. 
8. 431;  1  Gale  &  D.  454;  1  Q.  B.  889.    See  54  GaL  103. 
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Tbe  depositloa  muftt  set  forth'  tbo  facts  stated  by 
the  prosecutor  and  his  witnesses,  tending  to-esUiUlish  tlie 
commission  of  the  ofCense  and  the  guilt  of  the  defend- 
ant. 

813.  If  the  magistrate  is  satisfied  therefrom  that  the 
offense  complained  of  has  been  committed,  and  that  there 
is  reasonable  ground  to  believe  that  the  defendant  has 
committed  it,  he  must  issue  a  warrant  of  arrest. 

814.  A  warrant  of  arrest  is  an.  order  in  writing,  in  the 
name  of  the  people,  signed  by  a  magistrate,  commanding 
the  arrest  of  the  defendant,  and  may  be  substantially  in 
the  following  form: 

County  of . 

27*6  People  of  the  State  of  California  to  any  Bheriff,  con- 
9taJ)le,  marshal,  or  policeman  of  said  Statef  or  of  the 

County  of ; 

Information  on  oath  having  been  this  day  laid  before 

me,  by  A.  B.,  that  the  crime  of (designating  it)  has 

been  committed,  and  accusing  C.  D.  thereof,  you  are 
therefore  commanded  forthwith  to  arrest  the  above  named 
C.  D.  and  bring  him  before  me  at  (naming  the  place),  or 
in  case  of  my  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  this  county. 
.  Dated  at ,  .this day  of ,  eighteen . 

Before  whom  to  be  taken.— In  case  of  be  absence  or  disability  to 
act  of  llie  Jiidtlce  Issnlug  the  warrant,  the  prisoner  shall  be  taken  be- 
fore  another  magistrate^  and  a  dli^ctio  i  to  that  effect  most  be  inserted 
in  the  warrant— li)  Cal.  134;  54  id.  103.  The  law  of  the  Stale  governs 
m  to  Its  legality— 2  Watts,  163. 

815.  The  warrant  must  cpecif  y  the  name  of  the  de- 
fendant, or,  if  it  is  unknown  to  the  magistrate,  the  de- 
fendant may  be  designated  therein  by  any  name.  It  must 
also  state  the  time  of  issuing  it,  and  the  county,  city,  or 
town  where  it  is  issued,  and  be  signed  by  the  magistrate, 
with  his  name  of  o^ce. 

Validity  of.— It  is  invalid  If  it  does  not  state  the  specific  offense— 1 
Parker  Cr.  R.  104;  8  Jur.  1071;  1 W.  Bl.  656;  2  Term  Kep.  18;  6  Id.  178; 
9  East.  358 :  or  if  it  fail  to  smcify  the  defendant's  name— 10  Allen,  403; 
1 W.  BL  555;  or  if  it  omits  the  christian  name- 1  Moody  C.  C.  281. 
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816«  The  warrant  must  be  directed  to  and  executed  by 
a  peace  officer. 

To  whom  directed— 19  Wis.  300;  7  Car.  A  P.  24ft.  .  The  officer  may  be 
described  by  name  of  liis  office— 1  Bam.  &  C.  288;  2  Dowl.  &  R.  44. 

817.  A  peace  officer  is  a  sheriff  of  a  county,  or  a  cou- 
stable,  marshal,  or  policeman  of  a  township,  city  or  town. 

818.  If  a  warrant  is  issued  by  a  justice  of  the  Supreme 
Court,  or  judge  of  a  Superior  Court,  it  may  be  directed 
generally  to  any  sheriff,  constable,  marshal,  or  policeman 
in  the  State,  and  may  be  executed  by  any  of  those  officers 
to  whom  it  may  be  deliyered.    [In  effect  April  12th,  1880.] 

See  54  Cal.  103. 

819.  If  it  is  issued  by  any  other  magistrate,  it  may  be 
directed  generally  to  any  sheriff,  constable,  marshal,  or 
policeman  in  the  county  in  which  it  is  issued,  and  may  be 
executed  in  that  county;  or,  if  the  defendant  is  in  another 
county,  it  may  be  executed  therein  upon  the  written  di- 
rection of  a  magistrate  of  that  county,  indorsed  upon  the 
warrant,  signed  by  him,  with  his  name  of  office,  and  dated 
at  the  county,  city,  or  town  where  it  is  made,  to  the  fol- 
lowing effect:  "This  warrant  may  be  executed  in  the 
county  of **  (naming  the  county). 

See  64  CaL  103. 

820.  The  indorsement  mentioned  in  the  last  section 
cannot,  however,  be  made  unless  the  warrant  of  arrest  bo 
accompanied  with  a  certificate  of  the  clerk  of  the  county 
where  such  warrant  was  issued,  under  the  seal  of  the  Su- 
perior Court  thereof,  as  to  the  official  character  of  the 
magistrate,  or,  unless  upon  the  oath  of  a  credible  witness, 
in  writing,  indorsed  on  or  annexed  to  the  warrant,  prov- 
ing the  handwriting  of  the  magistrate  by  whom  it  was 
issued.  Upon  such  proof,  the  magistrate  indorsing  tho 
warrant  is  exempted  from  liability  to  a  civil  or  criminal 
action,  though  it  afterwards  appear  that  the  warrant  was 
11  legally  or  improperly  issued.    [In  effect  April  12th,  1880.  j 

821.  If  the  offense  charged  is  a  felony,  the  officer 
making  the  arrest  must  take  the  defendant  before  the 
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liiagistrate  who  issued  the  warrant,  or  some  other  maji^is- 
trate  of  the  same  coantji  as  provided  in  section  eight 
hundred  and  twenty-f oar. 

One  arrested  for  a  felony,  to  procure  ball,  must  be  taken  before  the 
ciagUtrate  who  issned  the  waixaut,  or  some  other  magistrate,  in  the 
same  county— 54  CaL  103. 

822.  If  the  offense  charged  is  a  misdemeanor,  and  the 
defendant  is  arrested  in  another  coanty,  the  officer  must, 
upon  being  required  by  the  defendant,  take  him  before  a 
magistrate  in  that  county,  who  must  admit  the  defendant 

to  bail,  and  take  bail  from  him  accordingly. 

See  M  CaL  1<NI.  In  fixing  the  amount  of  bail,  the  sole  purpose  should 
he  to  cause  the  appearance  of  accused  to  answer  the  chaise— 54  Cai.  75. 
Admission  to  bail,  in  all  but  capital  cases,  is  a  right  of  accused— li)  CaL 
Ml.  See  Const.  ProY.  ante,  page  16. 

823.  On  taking  the  bail,  the  magistrate  must  certify 
that  fact  on  the  warrant,  and  deliver  the  warrant  and  un- 
dertaking of  bail  to  the  officer  having  charge  of  tlie  do-, 
fondant.  The  officer  must  then  discharge  the  defendant 
from  arrest,  and  must,  without  delay,  deliver  the  warrant 
and  undertaking  to  the  clerk  of  the  court  at  which  the  de- 
fendant is  required  to  appear. 

824.  If,  on  the  admission  of  the  defendant  to  baU,  the 
bail  is  not  forthwith  given,  the  officer  must  take  the  de- 
fendant before  the  magistrate  who  issued  the  warrant,  or, 
in  case  of  his  absence  or  inability  to  act,  before  the  near- 
est or  most  accessible  magistrate  in  the  same  county,  and 
must  at  the  same  time  deliver  to  the  magistrate  the  war- 
rant with  his  return  thereon  indorsed  and  subscribed  by 

him. 
See  54  Cal.  103. 

825.  The  defendant  must  in  all  cases  be  taken  before 
the  magistrate  without  unnecessary  delay,  and  any  at- 
torney-at-law  entitled  to  practice  in  courts  of  record  of 
California,  may,  at  the  request  of  the  prisoner  after  such 
arrest,  visit  the  person  so  arrested.  [In  effect  April  Uth, 
1880.] 

826.  If  the  defendant  is  brought  before  a  magistrate 
other  than  the  one  who  issued  the  warrant,  the  depositions 
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on  whicli  tbo  warrant  was  grant  eil  must  be  scut  to  that. 
magistrate,  or,  if  thej  cannot  be  procured,  the  prosecutor  ■ 
and  his  witnesses  must  be  summoned  to  give  their  testi- 
mony anew. 

Rights  of  prisoner.— The  only  rights  that  he  can  exact  are,  that  the 
afhdavits  shall  be  transmitted,  or  that  the  prosecutor  oud  his  wit- 
nesses  be  summoned  to  testify  anew— 19  Cal.  135. 

827.  When  an  information  is  laid  before  a  magistrate 
of  the  commission  of  a  public  offense  triable  in  another 
county  of  the  State,  but  showing  that  the  defendant  is  in 
the  county  where  the  information  is  laid,  the  same  pro- 
ceedings must  be  had  as  prescribed  in  this  chapter,  ex- 
cept that  the  warrant  must  require  the  defendant  to  be 
taken  before  the  nearest  or  most  accessible  magistrate  of 
the  county  in  which  the  offense  is  triable,  and  the  depo- 
sitions of  the  informant  or  prosecutor,  and  of  the  wit- 
nesses who  may  have  been  produced,  must  be  delivered  ^ 
by  the  magistrate  to  the  officer  to  whom  the  warrant  is: 
delivered. 

828.  The  officer  who  executes  the  warrant  must  take- 
the  defendant  before  the  nearest  or  most  accessible  mag-- 
istrate  of  the  county  in  which  the  offense  is  triable',  and 
must  deliver  to  him  the  depositions  and  the  warrant,  with' 
his  return  indorsed  thereon,  and  the  magistrate  must  then- 
proceed  in  the  same  manner  as  upon  a  warrant  issued  by: 
himself. 

829.  If  the  offense  charged  in  the  warrant  issued  pur- 
suant to  section  eight  hundred  and  twenty-seven  is  a' 
misdemeanor,  the  officer  must,  upon  being  required  by 
the  defendant,  take  him  before  a  magistrate  of  the 
county  in  which  the  warrant  was  issued,  who  must  ad- 
mit the  defendant  to  bail,  and  immediately  transmit  the 
warrant,  depositions,  and  undertaking,  to  the  clerk  of 

the  court  in  which  the  defendant  is  required  to  appear. 

•  To  procure  bail,  the  prisoner  ranst  be  taken  before  the  mi^Istrate 
who  Issued  the  warrant,  or  some  other  magistrate  of  the  same  county 
'^ICaLlOS.   Bee  ante,  %  922,  note. 
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CHAPTEB  V. 

ARREST,  BY  WHOM  ANB  HOW  HADE. 

S  834k  Arrest  defined.   By  wliom  made. 

$  835.  How  an  arrest  Is  made  apd  wliat  restraint  allowed. 

S  838.  Arrests  hy  peace  officers. 

S  837.  Arrests  by  private  persons. 

S  838.  Magistrates  may  order  arrest. 

S  839.  Persons  making  arrest  may  summon  asslstaDoe. 

$  840.  Wlien  the  arrest  may  be  made. 

S  841.  Arrest,  how  made. 

S  842.  Warrant  must  be  shown,  when. 

S  843.  What  force  may  be  used. 

S  844.  Doors  and  windows  may  be  broken,  when. 

S  &15.  Same. 

S  846.  Weapons  may  be  taken  from  persons  arrested. 

S  847.  Duty  of  a  private  person  who  has  made  an  arrest. 

S  843.  Duty  of  officer  arresting  with  warrant. 

S  ai9.  Person  arrested  withont  a  warrant  to  be  taken  before  a  magis> 

trate.   Infonnation  to  be  flied. 

S  850.  Arrest  by  telegraph. 

S'851.  Same. 

834.    An  arrest  is  taking  a  person  into  custody,  in  a 

case  and  in  the  manner  authorized  by  law.    An  arrest 

may  be  made  by  a  peace  officer  or  by  a  private  person. 

Arrest,  when  illegal.— An  arrest  will  not  be  avoided  by  mere  cleri* 
CAl  or  formal  errors  in  the  warrant— 93  Mass.  4 ;  see  49  Barb.  89 ;  8  Bich. 
17.  A  warrant  may  1)0  void  as  to  the  parties,  biit  voidable  only  as  to 
the  officer— 21  Jf.  £[.  262;  1  Lead»  C.  C.  200.  When  absolutBly  void,  the 
officer  cannot  excuse  himself— 20  Vt.  321 ;  as  where  it  is  dated  on  Suii>- 
day— 13  Mass.  324:  or  where  it  has  no  seal— 1  Hayw.  471;  U  Me.  368;  6 
Ire4i  72;  1  East  P.  G.  ch.  5,  S  58;  but  a  wafer  or  scroll  is  sufficient>~34 
Ue.  210;  9  Watts,  311 ;  49  Mo.  188;  9  Jur.  442;  7  Q.  B.  232. 

Validity  of  arrest.— To  make  an  arrest  valid,  the  officer  must  be  en- 
gaged in  the  execution  of  a  duty— 13  Cox  G.  G.  202.  Where  an  arrest 
Is  made  beyond  the  jurisdiction  of  the  magistrate  who  issued  the  war- 
rant, it  is  illegal— 65  N.  G.  327:  79  id.  605;  or  outside  of  the  district  of 
the  officer— 1  Conn.  40;  4  id.  107;  7  id.  456;  4  Mass.  232.  Where  a  f  ugip 
tiye  was  arrested  in  another  State,  though  the  arrest  is  illegal,  it  is 
not  ground  for  his  discharge  on  habeas  eorpus-rlS  Pa.  St.  37.  See  4 
Parker  Gr.  R.  253.  Where  the  oilense  <  iiarged  in  the  warrant  Is  not  a 
subject  of  arrest,  it  is  illegal— 20  Alb.  L.  J.  215.  Where  a  person  has 
been  discharged  by  a  magistrate,  an  officer  cannot  re-arrest  him  without 
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a  new  warrant -30  Barb.  300,  diaapprovlnj?  fi  Hill.  W;  bnt  an  officer 
may  re<u:rest  a  person  after  voluutarLly  releasiuj;  biin— U  Met.  251). 

835.  An  arrest  is  made  by  an  actual  restraint  of  the 
person  of  the  defendant,  or  by  his  submission  to  the  cus- 
tody of  an  officer.  The  defendant  must  not  be  subjected 
to  any  more  restraint  than  is  necessary  for  his  arrest  and 

detention. 

Arrei^t.  how  made.— No  manual  touchlnfr  is  necessary— 18  Oa.  393; 
it  is  safllcieut  If  the  party  be  witbin  the  power  of  the  officer  and  sub- 
mits to  the  arrest-I  Wend.  215:  20  Ga.»71;  18  N.  H.  198;  1  Car.  &  P. 
153;  Moody  &  M.  244;  contra,  2  K.  H.  318;  Harp.  (S.  C.)  453;  Bald.  239; 
3  Har.  ( Del. )  41({ ;  Id.  568.  It  is  the  duty  of  the  party  to  submit— 4  Allen, 
N.  B.  440.  To  inrorm  defendant  that  ho  is  arrested,  and  to  lock  the 
door.  Is  Rumclenc— Cas.  t.  Hardw.  284;  or  to  inform  liim,  and  touch 
him  only  with  the  flngez^l  8alk.  79. 

835.  A  peace  officer  may  make  an  arrest  in  obedience 
to  a  warrant  delivered  to  him,  or  may,  without  a  warrant, 
arrest  a  person — 

1.  For  a  public  offense  committed  or  attempted  in  his 
presence. 

2.  When  a  person  arrested  has  committed  a  felony,  al- 
though not  in  his  presence. 

3.  When  a  felony  has  in  fact  been  committed,  and  he 
has  reasonable  cause  for  believing  the  person  arrested  to 
have  committed  it. 

4.  On  a  charge  made,  upon  a  reasonable  cause,  of  the 
commission  of  a  felony  by  the  party  arrested. 

5.  At  night,  when  there  is  reasonable  cause  to  believe 
that  he  has  committed  a  felony. 

Subd.  1 .  Offenses  committed  in  presence  of  officcT-5  Har.  (OoL) 
605;  190hioSt.248;  2Hill,(S.O.)619;  8Serg.AB.47;  71  HI. 73;  l7Uow. 
Pr.  lOU;  3  Wend.  3S4;  9  Car.  &  P.  474;  5  £1.  &  B.  188;  or  even  after,  tf 
dansrer  has  not  ceased— 7  Cox  C.  C.  389;  and  see  71  lU.  78;  limited,  36  N. 
H.  243. 

Subd.  2.  For  felony— 12  Cush.  246;  Id.  615;  71  HI.  78:  Cald.  291;  1 
Lead.  C.  C.  195;  and  such  misdemeanors  as  catmot  bo  stopped  or  re- 
dressed without  iomiediate  arrest— 3  Post.  &  F.  859;  4  id.  155;  but  for 
cruelty  to  animals,  he  cannot  arrest  without  a  warrant— 5  Lans.  84;  2 
Daly,  220. 

Subd.  3.    Probable  cause.— An  officer  may  arrest  on  probable 

Sound  of  suspicion,  and  without  a  warrant— 30  Oa.  430;  14  Oray,  G5;  0 
umph.  53;  1  Moody  C.  C.  634;  seo  46  Ga.  86;  and  to  Justify  him,  it 
will  not  be  necessary  to  establish  the  guilt  of  tho  party— 49  Ind.  56;  1 
Am.  Cr.  B.  60;  so,  of  a  constable— 1  Wheel.  C.  C.  137.  A  coastablo  may 
arrest  on  reasonable  cause  of  suspicion,  or  for  breach  of  peace  In  his 
presence— 67  Pa.  St.  80;  8  Serg.  &  B.  47.  So,  a  pcaco  officer,  for  reason- 
able cause,  may  arrest  for  felony— 49  Ind.  56;  6  Humph.  53;  5  Cush.  281. 
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He  cannot  arrest  for  a  crime  prored  or  siupeetfid,iiii]e88  It  be  a  ftAoay 
—13  Gush.  246;  id.  615.    Contrat  5  Har.  (Del.)  005. 

Subd.  4.  On  charge  of  felony.— A  peace  officer,  on  reasonable  canse, 
on  a  charge  of  felony,  can  arrest  without  a  warrant,  but  a  private  per- 
son cannot— 1  Dong.  359;  1  Lead.  C.  0. 194;  but  he  is  not  bound  to  ar- 
rest merely  on  representations  that  he  is  a  thief— ft  City  H.  Rec.  4. 
Mere  inxiuner,  in  a  man  accused  of  crime,  is  not  probable  cause— 37 
Mich.  299.  Refusal  to  arrest— see  emie,  §  142.  Wammt  to  be  directed 
.to,  and  executed  by,  officer-see  €mte,  S  819.  Who  are  peace  officers— 
aniff  §  817.  To  what  to  be  directed— on^e,  SS  818, 819.  Duty  on  arrest— 
S819. 

837.  A  private  person  may  arrest  another— 

1.  For  a  pnblic  ofFense  committed  or  attempted  in  his 
presence. 

2.  When  the  person  arrested  has  committed  a  felony, 
although  not  in  his  presence. 

8.  When  a  felony  has  been  in  fact  committed,  and  he 
has  reasonable  cause  for  believing  the  person  arrested  to 

have  committed  it. 

Subd.  1.  Frivate  persons.— It  Is  the  duty  of  all  persons  to  nse  all 
lawful  means  to  arrest  one  committing  a  breach  of  the  jieace— 4  City 
H.  Bee.  Ill ;  or  an  aSTay- 1  Boot.  66 ;  but  he  is  not  Justlned  without  a 
warrant,  unless  the  afEray  is  still  continuing,  or  there  is  reasonable 
ground  to  apprehend  its  renewal— 10  Clark  &  F.  28;  8.  C.  1  Lead.  O.  G. 
177.  But  a  private  person  cannot,  of  his  own  authority,  after  an  alTray 
or  breach  of  the  peace— 11  Johns.  486.  For  misdemeanors,  after  their 
commission,  an  firrest  can  only  be  made  on  a  warrant— 3  Parker  Cr.  R. 
349. 

Subd.  2.  For  felony.— A  private  person  may  arrest,  without  war- 
rant, one  who  has  committed  a  felony— 1  Wheel.  C.  C.  101;  3  AVund. 
350;  11  Johns.  486;  3  Parker  Cr.  R.  249;  17  How.  Fr.  100;  12  Ga.  318;  or, 
on  suspicion,  with  good  reason,  where  a  crime  has  been  Hctually  com- 

giitteu— 40  N.  Y.  463;  3  Wend.  350;  but  it  must  be  a  fplony  whicli  may 
e  tried  in  tho  State— 51  Barb.  91;  as  for  an  escape— 43  N.  II.  377. 

Subd,  3.  Reasonable  canse- see  40  N.  T.  463;  3  Wend.  350.  May 
arrest  on  probable  cause— 32  N.  J.  L.  70;  3  Wend.  850;  8  Kcrg.  &  B.  47; 
6Binn.3I6;  66Ind.464;  2Bev.fiS;  3  Jones,  (N.  C.)  434;  buttojustir, 
an  offense  must  be  in  fact  committed— 40  K.  Y.  453;  61 1'a.  St.  352;  >a 
Barb.  490;  2  Selw.  N.  P.  943. 

838.  A  magistrate  may  orally  order  a  peace  officer  or 
private  person  to  arrest  any  one  committing  or  attempt- 
ing to  commit  a  public  offense  in  the  presence  of  such 
magistrate. 

'  nCagistrate  may,  on  his  own  view,  and  wtthmit  a  warrant,  arrest  a 
pany Tor  a  breach  of  the  peace— 5  City  IL  Bee.  95. 

*  •  ,  '      '  . 

^  839.  Any  person  making  an  arrest  may  orally  stmi* 
mon  as  many  persons  as  he  deems  necessary  to  aid  him 
herein.  . 


ii.^|^|ii 
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Dnty  on  making  arrest.— On  arresttngf  he  may  take  the  prlsoutr 
.«to  the  county  Jail,  or  before  a  Justice  of  the  peace— 8  Serff.  <&  B.  47: 
«or  other  maguurate— 12  Ga.  2da,  318;  46  Id.  86. 

84&  An  officer  making  an  arrest,  in  obedience  to  a 
<•  warrant,  must  proceed  irith  the  person  arrested  as  com- 
-loanded  by  the  warrant,  or  as  provided  by  law. 

Duty  of  officer.— The  officer  must  follow  the  statute  as  t|0  the  maglf> 
irate  to  whom  the  party  is  to  be  delivered— 110  Mass.  319< 

.849.  When  an  ari^est  is  made  without  a  warraht  by  a 
peace  officer  or  private  person,  the  person  arrested  must, 

,ii?ithout  unnecessary  delay,  be  taken  before  the  nearest 
or  most  accessible  magistrate  in  the  county  in  which  tlie 
Airrest  is  made,  and  an  information,  stating  the  cliai)ge 

against  the  person,  must  be  laid  before  such  magistrate. 

See  1  Wheel.  C.  C.  101;  3  Wend.  390.  Tlie  pendency  of  one  infoiai»» 
rtion  is  no  bar  to  the  presentation  of  another— 6  Pac.  C.  L.  J.  626. 

850.  A  justice  of  the  Supreme  Court,  or  a  judge  of  a 
:  Superior  Court,  may,  by  an  indorsement  under  his  band 
•  upon  a  warrant  of  arrest,  authorize  the  service  thereof  by 
-^telegraph,  and  thereafter  a  telegraphic  copy  of  such  war- 
j:ant  may  be  sent  by  telegraph  to  one  or  more  peace  of- 
ficers; and  such  copy  is  as  effectual  in  the  hands  of  any 
xofficer,  and  he  must  proceed  in  the  same  manner  under  it, 
as  though  he  held  an  original  warrant  issued  by  the  mag- 
istrate making  the  indorsement.    [In  effect  April  12th, 
1880.] 

Arrest  by  telegraph.— An  officer  arresting  for  felony  on  telegraphic 
or  other  dispatch,  without  a  warrant,  must  take  the  party  at  onco 
before  some  examining  officer- 29  How.  Fr.  185;  and  there  must  b9 
reasonablp  dUigeuce— Id. 

851.  Every  officer  causing  telegraphic  copies  of  war- 
rants to  be  s^nt  must  certify  as  correct,  and  file  in  the 
telegraph  office  from  which  such  copies  are  sent,  a  copy 
of  ^he  warrant  and  indorsement  thereon,  and  must  return 
the  original  with  a  statement  of  his  action  thereunder. 


\ 
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CHAPTBB  VI. 

KBTUnHfQ  AFTER  AN  ESCAPE   OE  BB8CUB. 

f  854.  May  1)6  at  any  time  or  ia  any  place  in  the  State. 

S  855.  May  break  open  door  or  window' if  admittance  refused. 

054.    If  a  person  arrested  escape  or  is  rescued,  the  per* 
son  from  whose  custody  he  escaped  or  was  rescued,  may 
immediately  pursue  and  retake  him  at  any  time  and  in 
any  place  within  the  State. 
'  Bee  ant€,  S  834,  note. 

855.  To  retake  the  person  escaping  or  rescued,  the 
pezBon  pursuing  may  break  open  an  outer  or  inner  door  or 
window  of  a  dwelling-house,  if,  after  notice  of  his  inten* 
tion,  he  is  refused  admittance. 

SeeoH^SMI. 
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CHAPTER  Vn. 

BZAMDrAIXOK  07  THS  CASE,  AND  DISGHABOS  OF  THS  DB- 

nBNi>A2rr,  ob  holding  bix  to  answer. 

S  808w  Mi«;)8trsto  to  Inf  ona  ttie  delenOanl  of  tba  obai|;o»  and  Us 

right  to  coaxksel. 
S^OOi.  Time  to  send  and  sending  for  eoQnML 
S^.  Examination,  witep  to  proceed. 
S  861.  When  to  he  completed.  Postp^iement. 
S  862.   On  postponement,  defendant  to  he  committed  or  dlsehaiged 

on  hail. 
SM3.  Formof  commlteient. 

S  8&I.  Depositions  to  he  read  on  ezamtnatton  and  salqwenaa  Issoad. 
S  .865.  Examination  of  witnesses  to  he  in  presence  of  defendant.. 
S  66&.  Examination  of  defendant's  witnesses. 
§867.  Exclosion  and  separation 'of  Witnesses. 
S  868.  Who  may  he  present  at  the  examination. 
S  86d.   Testimony,  how  taken  and  authentlcateiL 
S  870.  Deposition,  hy  whom  and  how  kept. 
S  871.  Defendant,  when  and  how  discharged. 
S  872.  When  and  how  to  he  committed. 
S  873.  Order  for  commitment. 
S  874.   Certificate  of  hail  heing  taken.   [Bepealed.] 
8  875.  Order  for  hail  on  commitment. 
S  876.   Commitment,  how  made  and  to  whom  dellTered. 
S  877.   Form  of  commitment. 
S  878.  Undertaking  of  witnesses  to  appear. 
S  879.   Security  for  the  appearance  of  witnesses. ' 
S  880.  Infants  and  married  women  may  he  required  to  gire  security. 
S  881.  Witnesses  to  he  committed  on  ref  osal  to  giro  secnrlty  for  their 

appearance. 
S  883.  Witness  unahle  to  giro  security  may  he  conditionally  examined. 

Not  applicahle  to  prosecutor  or  accomplice. 
Magistrate  to  retom  depositi<His,  etc.,  to  the  court. 


858.  When  the  defendant  is  brought  before  the  mag* 
istrate  upon  an  arrest,  either  with  or  without  warrant,  on 
a  charge  of  having  committed  a  public  offense,  the  magis- 
trate must  immediately  inform  him  of  the  charge  against 
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;  him,  and  of  his  right  to  the  aid  of  eounsel  in  eveiy  stage^ 

of  the  proceedings. 

The  chaiso  mentioiied  In  this  soctlon  Is  not  the  same  as  the  charge 
mentioned  In  §917  of  this  Co^e— 44  Cal.  S57.  A  Justice  of  the  peace 
and  a  district  jndge  are  alike  coastitnted  ma|d8trate»-89  Cal.  706.  A 
preliminary  examination  cannot  be  waived—®  Cat  706.  The  right  to- 
counsel  eixends  only  to  those  in  cnstody— 55  CaL  298.  On  a  writ  of 
habeas  corpus,  the  court  may  exact  an  immediate  ezamlnation— 32  If.- 

j»L.ais. 

859.  He  must  also  allow  the  defendant  a  reasonable 
time  to  send  for  counsel,  and  postpone  the  examination 
for  that  purpose;  and  must,  upon  the  request  of  the  de- 
fendant, require  a  peace  officer  to  take  a  message  to  any 
counsel  in  the  township  or  city  the  defendant  may  name. 
The  officer  must,  without  delay  and  without  fee,  perform 
that  duty. 

See65Gal.298. 

860.  If  the  defendant  requires  the  aid  of  counsel,  the 
magistrate  must,  immediately  after  the  appearance  of 
counsel,  or  if,  after  waiting  a  reasonable  time  therefor, 
none  appears,  proceed  to  examine  the  case. 

861.  The  examination  must  be  completed  at  one  ses- 
sion, unless  the  magistrate,  for  good  cause  shown  by  affi- 
davit, postpone  it.  The  postponement  cannot  be  for  more 
than  two  days  at  each  time,  nor  more  than  six  days  in 

all,  unless  by  consent  or  on  motion  of  the  defendant. 

Oontinnanee.— A  person  urested,  charged  with  a  crime  in  another 
State,  before  a  demand  for  his  surrender  has  been  made,  is  entitled 
to  bis  discharge  if  a  postponement  is  granted  longer  than  the  stat- 
utory time— 51  CaL  288.  If  requisite,  the  hearing  may  be  adjourned 
Xrom  day  to  day— 29  Mich.  173. 

862.  If  a  postponement  is  had,  the  magistrate  must 
commit  the  defendant  for  examination,  admit  him  to  bail 
or  discharge  him  from  custody  upon  the  deposit  of  money 
as  provided  in  this  Code,  as  security  for  his  appearance 
at  the  time  to  which  the  examination  is  postponed. 

See  19  CaL  539;  oato,  S  822,  note. 

863.  The  commitment  for  examination  is  made  by  an 
indorsement,  signed  by  the  magistrate  on  the  warrant  of 
airesty  to  the  following  effect:  *'The  within  named  A.  S. 
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baying  been  brought  before  me  nnder  this  wazrant,  la 
committed  for  examination  to  the  sheriff  of  ■.**    If 

the  sheriff  is  not  present,  the  defendant  may  be  commit" 
•ted  to  the  costody  of  a  peace  officer. 

864.  At  the  examination,  the  magistrate  most  first 
read  to  the  defendant  the  depositions  of  the  witnesses  ex- 
amined on  taking  the  information.  He  must  also  issue 
subpcsnas,  subscribed  by  him,  for  witnesses  within  the 
S(ate»  required  either  by  the  prosecution  or  the  defense. 

865.  The  witnesses  must  be  examined  in  the  presence 
of  the  defendant,  and  may  be  cross-examined  in  his  be- 
half. 

866.  When  the  examination  of  witnesses  on  the  part 
of  the  people  is  closed,  any  witnesses  the  defendant  may 
produce  must  be  sworn  and  examined. 

867.  While  a  witness  is  under  examination,  the  mag- 
istrate may  exclude  all  witnesses  who  have  not  been  ex- 
amined. He  may  also  cause  the  witnesses  to  be  kept 
separate,  and  to  be  prevented  from  conversing  with  each 
other  until  they  are  all  examined. 

Ezclosion  of  witnesses— S3  GaL  491. 

868.  The  nu^istrate  must  also,  upon  the  request  of 
the  defendant,  exclude  from  the  examination  every  per- 
son except  his  clerk,  the  prosecutor  and  his  counsel,  the 
attorney-general,  the  district  attorney  of  the  county,  the 
defendant  and  his  counsel,  and  the  officer  having  the  de- 
fendant in  custody. 

See  ante,  i  867. 

869.  The  testimony  of  each  witness,  in  oases  of  homi- 
cide, must  be  reduced  to  writing,  as  a  deposition,  by  the 
magistrate,  or  under  his  direction;  and  in  other  cases 
upon  the  demand  of  the  prosecuting  attorney,  or  the  de- 
fendant, or  his  counsel.  The  magistrate  before  whom  the 
examination  is  had  may,  in  his  discretion,  order  the  tes- 
timony and  proceedings  to  be  taken  down  in  short-hand 
in  all  examinations  herein  mentioned,  and  for  that  pur* 
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pose  he  may  appoint  a  shprt-hand  reporter.  The  deposi- 
tioii  or  testimony  of  the  witness  most  be  anthenticated  in 
the  following  form: 

1.  It  mnst  state  the  name  of  the  witness,  his  place 
of  residence,  and  his  business  or  profession. 

2.  It  must  contain  the  questions  put  to  the  witness, 
and  his  answers  thereto,  each  answer  being  dis- 
tinctly read  to  him  as  it  is  taken  down,  and  being  cor- 
rected or  added  to  until  it  conforms  to  what*  he  declares 
is  the  truth:  except  in  cases  where  the  testimony  is  taken 
down  in  short-hand,  the  answer  or  answers  of  the  witness 
need  not  be  read  to  him. 

3.  If  a  question  put  be  objected  to  on  either  side 
and  overruled,  or  tlie  witness  declines  answering  it,  tlint 
fact,  with  the  ground  on  which  the  question  was  over^ 
mled  or  the  answer  declined,  must  be  stated. 

4.  The  deposition  must  be  signed  by  the  witness,  or  if 
he  refuses  to  sign  it,  his  reason  for  refusing  must  be 
stated  in  writing  as  he  gives  it:  except  in  cases^  where  the 
deposition  is  taken  down  in  short-hand,  it  need  not  be 
signed  by  the  witness. 

5.  It  must  be  signed  and  certified  by  the  magistrate 
when  reduced  to  writing  by  him,  or  under  his  direction, 
and  when  taken  down  in  short-hand,  the  transcript  of  the 
reporter  appointed  as  aforesaid,  when  written  out  in  long- 
hand writing  and  certified  as  being  a  coirect  statement  of 
such  testimony  and  proceedings  in  the  case,  shall  be 
prima  facie  a  correct  statement  of  such  testimony  and 
proceedings.  The  reporter  shall,  within  ten  days  after 
the  close  of  such  examination,  (if  the  defendant  be  held 
to  answer  to  the  charge),  transcribe  into  long-hand  writing 
his  said  short-hand  notes,  and  certify  and  file  the  same 
with  the  county  clerk  of  the  county,  or  city  and  county, 
in  which  the  defendant  was  examined,  and  shall  in  all 
cases  file  his  original  notes  with  said  clerk.  [In  effect 
March  3rd,  1881.] 

6.  The  reporter's  compensation  shall  be  fixed  by  the 
magistrate  before  whom  the  examination  is  had,  and  shall 


' 
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not  exceed  tliat  now  allowed  reporters  in  the  Superior 
Courts  of  tills  State,  and  shall  be  paid  out  of  the  treasury 
of  the  county,  or  the  city  and  county,  in  which  the  exam> 
ination  is  had,  on  the  certificate  and  order  of  the  said 
magistrate.    [IiiafifectKaroh  14th,  1885.] 

\  deposition  not  certified  by  the  maglstmte,  otherwise  than  by  a 
jL.-at  in  the  ordinary  form,  is  Inadmissible— M  Cal.  ft77.  The  certifl- 
cnte  must  set  forth  actual  compliance  with  all  the  requirements  of  the 
.statute— 6  Cal.  509.  The  deposition  is  not  the  only  evidence  on  a  charge 
of  perjury,  but  parole  evidence  may  be  Introduced  to  prove  what  was  ' 
sworn  to  on  the  examination— M  Cal.  iM>.  If  the  magistrate  errone- 
ordy  excludes  a  question,  it  is  no  injury  if  the  testimony  was  immi^ 
terlal-50  Cal.  139. 

870.  The  magistrate  or  his  clerk  must  keep  the  depo- 
sitions taken  on  the  information  or  on  the  ezaminatioii, 
until  they  are  returned  to  the  proper  court;  and  must  not 
permit  them  to  be  examined  or  copied  by  any  person  esr  ' 
cept  a  judge  of  a  court  having  jurisdiction  of  the  offense,  \ 
or  authorized  to  issue  writs  of  habeas  corpus,  the  attorney- 
general,  district  attorney,  or  other  prosecuting  attorney, 
and  the  defendant  and  his  counsel. 

871.  If,  after  hearing  the  proofs,  it  appears  either  that 
no  public  offense  has  been  committed  or  that  there  Is  not 
sufficient  cause  to  believe  the  defendant  guilty  of  a  pub* 
lie  offense,  the  magistrate  must  order  the  defendant  to  be 
discharged,  by  an  indorsement  on  the  depositions  and 
statement,  signed  by  him,  to  the  following  effect:  "  There 
being  no  sufficient  cause  to  believe  the  within  named  A. 
B.  guilty  of  the  offense  within  mentioned,  I  order  him  to 

be  discharged." 

Order  of  diacharg«.->llie  order  of  dlscbarffe  shall  be  reduced  to 
writing— 19  Cal.  137.  The  omission  of  the  name  of  the  accosed  is  not 
such  a  defect  as  will  entitle  him  to  a  discharge  on  habeas  corpus— II 
Cal.  200;  51  id.  376:  3ft  id.  100.   The  mere  recommendation  of  a  nsad 

Jury,  that  the  party  be  detained  to  answer  before  another  grand  Jury, 
i  not  of  itself  good  cause  for  detention— 43  CaL  200. 

872.  If,  however,  it  appears  from  the  examination 
that  a  public  offense  has  been  committed,  and  there  is 
sufficient  cause  to  believe  the  defendant  guilty  thereof, 
the  magistrate  must  make  or  indorse  on  the  deposition 
an  order,  signed  by  him,  to  the  following  effect:  **  It  ap- 
pearing to  me  that  the  offense  in  the  within  depositions 
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undertaking,  to  the  eifect  that  he  will  appear  and  testif  j 
at  the  court  to  which  the  dex>03itlon8  and  statements  are 
to  bo  sent,  or  that  he  will  forfeit  the  snm  of  five  hundred 
dollars. 

879.  When  the  magistrate  or  a  judge  of  the  court  in 
which  the  action  is  pending  is  satisfied,  by  proof  on  oath, 
that  there  is  reason  to  believe  that  any  such  witness  will 
not  appear  and  testify  unless  security  is  required,  he  may 
order  the  witness  to  enter  into  a  written  undertaking, 
with  sureties,  in  such  sum  as  he  may  deem  proper,  for  his 
appearance  as  specified  in  the  preceding  section. 

See  ante*  i'S  865, 869;  past,  S.  883. 

880.  Infants  and  married  women,  who  are  material 
witness  against  the  defendant,  may  be  required  to  pro- 
cure sureties  for  their  appearance,  as  provided  in  the  last 
section. 

881.  If  a  witness,  required  to  enter  into  an  under- 
taking to  appear  and  testify,  either  with  or  without 
sureties,  refuses  compliance  with  the  order  for  that  pur- 
pose, the  magistrate  must  commit  him  to  prison  until  he 
complies  or  is  legally  discharged. 

882.  When,  however,  it  satisfactorily  appears  by  ex- 
amination, on  oath,  of  the  witness,  or  any  other  person, 
that  the  witness  is  unable  to  procure  sureties,  he  may  be 
forthwith  conditionally  examined  on  behalf  of  the  people. 
Such  examination  must  be  by  question  and  answer,  in  the 
presence  of  the  defendant,  or  after  notice  to  him,  if  on 
bail,  and  conducted  in  the  same  manner  as  the  examina- 
tion before  a  committing  magistrate  is  required  by  this 
Code  to  bo  conducted,  and  the  witness  thereupon  be  dis- 
charged; but  this  section  does  not  apply  to  an  accomplice 
in  the  commission  of  the  olfense  charged.  [In  effect 
March  14th,  1878.] 

Deposition  of  witness  for  tho  people  may  be  taken  where  be  Is  im- 
l^ble  to  procuru  dureties~43  Cal.  38. 
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883.  When  a  magistrate  has  discharged  a  defendant, 
or  has  held  him  to  answer,  he  must  return,  without  dulay^ 
to  the  clerk  of  the  court  at  which  the  defendant  is  re- 
quired to  appear,  the  warrant,  if  any,  the  depositions, 
and  all  undertakings  of  bail,  or  for  the  appearance  of 
witnesses,  taken  by  him. 
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TITLE  IV. 

Of  Proceedings  after  Commitment  and  before 

Indictment. 

Chap.   I.    Fbeubonary  Fboyisions,  §§  889-90. 

n.     EOBMATIOM  OF  THB  GRAND  JURY,  §§  894r-910. 
in.     POWBB8    AKD    DUTIBS    OF    A    GSAKD     JUBT, 

§§  915-28. 
IV.    Pbxsenticbnt   and   PBOCBSDUraS   thbuboit, 
§§  931-7. 

PXV.  COSS.— 99. 
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CHAPTEEL 

PBWTiTMTTTABY  PBOYISIONS. 

S  888.  OfFenses*  bow  prosecuted. 

S  889.  What  by  accusation  or  information. 

S  890.   IncUctments  and  accusations,  In  wbat  court  found. 


All  public  offenses  triable  in  the  Sux>erior  Courts 
must  be  prosecuted  by  indictment  or  information,  except 

as  provided  in  the  next  section.  [In  effect  April  9th,  1880.] 

Indictment.— Neither  tbe  Constitution  nor  the  Penal  Code  prohibits 

Srosecutlon,  by  indictment,  of  any  criminal  offense,  including  a  mis* 
emeuior— 53  Cal.  412.  Where  a  statute  creating  a  felony  was  r^ 
pealed,  a  felony,  committed  before  tlie  repeal,  could,  neTertheless,  be 
prosecuted  by  indlctment-6  l^ac.  C.  L.  J.  727. 

889.  When  the  proceedings  are  had  for  the  remoTal 
of  district,  county,  municipal,  or  township  officers,  they 
may  be  commenced  by  an  accusation  or  information,  in 
writing,  as  provided  in  sections  seren  hundred  and  fifty- 
eight  and  seven  hundred  and  seventy-two. 

Information.— The  Code  authorlns  a  prooeeding  by  Information, 
only  when  a  defendant  has  been  examined  and  committed— 6  Fac  G. 
L.  J.526. 

890.  All  accusations,  informations,  or  indictments 
against  district,  county,  municipal,  and  township  officers, 
must  be  found  or  filed  in  the  Superior  Court.  [In  effect 
April  12th,  1880.] 
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CHAPTER  n. 

FOSBIATION  OF  THE  GBAND  JUBT. 

f  891.  Wbo  may  challenge  tbe  panel  or  on  Individual  Jurac 

S  895.  Cause  of  cliaUenge  to  a  ]>anel. 

S  896w  Cause  of  challenge  to  an  indiyldual  grand  Juror. 

S  897.  Manner  of  taking  and  trying  challenges. 

S  886.  Decision  upon  challenges. 

S  899.  Effect  of  allowing  a  challenge  to  a  panel. 

S  900.  Effect  of  allowing  challenge  to  an  Individual  Juror. 

S  901.  Objections  can  only  be  taken  by  challenge. 

S  902.  Appointment  of  a  foreman. 

S  903.  Oath  of  foreman. 

S  904.  Oath  of  other  grand  jurors. 

S  90A.  Charge  of  the  court. 

S  906.  Betirement  of  the  grand  jury.  Discharge  oL 

S  907.  Special  grand  jury. 

S  906.  Order  for  special  grand  jury. 

§  909.  Order,  how  executed. 

S  910.  Special  grand  jury,  how  formed. 

894.  The  people,  or  a  person  held  to  answer  a  charge 
for  a  pnblic  offense,  may  challenge  the  panel  of  a  grand 

Jury,  or  an  Individual  juror. 

Bight  of  ohallenge.— If  tiie  right  to  challenge  the  panel  of  the  grand 
inry  be  denied,  the  indictment  is  void;  but  it  must  be  claimed  at  tJie 
time—is  Cal.  93:  15  Id.  331;  14  Id.  566.  See  as  to  formation  of  grand 
Jury— Code  of  Civ.  Froc. 


A  challenge  to  the  panel  may  be  interposed  for 
one  or  more  of  the  following  causes  only: 

1.  That  the  requisite  number  of  ballots  was  not  drawn 
from  the  jury-box  of  the  county. 

2.  That  notice  of  the  drawing  of  the  grand  jury  was 
not  given. 

8.  That  the  drawing  was  not  had  in  the  presence  of  tbe 

officers  designated  by  law. 

Challenge  to  panel.— Irregularity  in  selecting  and  impanneling 
must  be  objected  to  by  a  challenge  to  the  array— 45  CaL  29;  10  Blatchf. 
II;  3Wend.314;  85Ga.336;  45Ml8S.683i  24  id. 446;  50id.269;  12Smedes 
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A  M.  68;  7  Yerg.  271;  12  Tez.  253;  1  Tex.  Ct.  App.  1;  6  Tex.  99.  ▲  chal- 
lenge  to  the  array  must  be  taken  before  tbe jfeneral  lssue-46  Cal.  141 : 
78  Pa.  St.  S4;  30  Ohio  St  542;  73  IlL  256;  25  Miss.  203;  45  id.  572;  60  Mo. 
01;  23  Minn.  104;  29  Ark.  165.  As  to  practice  in  Vortix  Caroiina~73  N.  O. 
437;  in  New  Tork-64  N.  Y.485;  saHow.  rr.280;  in  the  latter  State, 
challenfire  to  the  array  is  not  permitted-^  N.  Y.  483.  This  section  xnaa 
Intended  to  restrict  the  right  of  cliallenge  to  the  three  grounds  enu- 
merated— 46  Cal.  148;  83  id.  68:  and  to  so  restrict  the  right  is  within  the 

Sower  of  the  Legislature— 46  id.  146.  An  objection  to  the  formation  of 
ie  grand  jury  cannot  be  presented  in  the  court  below  on  motion  to 
set  aside  toe  indictment— 54  Cal.  65;  id.  87 ;  46  id.  141.  So,  if  the  coori* 
Improperly  directs  the  coroner  to  serve  a  special  venire,  the  defend- 
ant cannot  challenge  the  panel  on  the  ground  that  ho  is  not  qualified 
to  serve  it-4»  Cal.  178;  46  id.  154.  That  the  offlcera,  whose  duty  it  was 
to  select  the  lurors,  were  two  or  three  weeks  at  it,  or  tliat  one  was 
temporarily  absent,  is  no  ground  of  challcuge— 6  Serg.  &  R.  396;  but 
strong  bias  on  the  pjeirt  of  persons  employed  to  draw  may  be  a  cause— 
6S.C.429. 

Ohallenge,  when  taken.— Challenges  to  the  panel,  if  defendant  has 
been  held  to  answer  before  that  time,  must  bo  taken  before  the  grand 
lury  is  made  up  and  sworn— 14  Cal.  569;  15  id.  331;  id.  479;  28  id.  469;  18 
id.  93.  Seo  23  Cal.  632.  But  if  he  has  already  been  held  to  answer  by 
the  grand  jury,  he  may  challenge  the  panel  on  his  arraignment— 14 
Cal.  5<)9.  It  must  be  taken  before  the  geneml  issue— 40  Cal.  i41 ;  29  Ark. 
165;  23  muu.  104;  45  MlSS.572:  68  Mo.91:  73  IU.2S6;  80  Ohio  St  542; 
73  Pa.  St  84. 

896.  A  challenge  to  an  individual  grand  juror  may  be 
interposed  for  one  or  more  of  the  following  causes  only : 

1.  That  he  ia  a  minor. 

2.  That  he  is  an  alien. 

3.  That  he  is  insane. 

4.  That  he  is  a  prosecutor  upon  a  charge  against  tlie 
defendant 

5.  That  he  is  a  witness  on  the  part  of  the  prosecution, 
and  has  been  served  with  process  or  bound  by  an  under- 
taking as  such. 

6.  That  a  state  of  mind  exists  on  his  part  in  reference 
to  the  case,  or  to  either  party,  which  will  prevent  him 
from  acting  impartially  and  without  prejudice  to  the  sub- 
stantial rights  of  the  party  challenging;  but  no  person 
shall  be.  disqualified  as  a  juror  by  reason  of  having  formed 
or  expressed  an  opinion  upon  the  matter  or  cause  to  he\ 
submitted  to  such  jury,  founded  upon  public  rumor, 
statements  in  public  journals,  or  common  notoriety,  pro- 
vided it  satisfactorily  appear  to  the  court,  upon  his 
declaration,  nnder  oath  or  otherwise,  that  he  can  and 
will,  notwithstanding  such  opinion,  act  impartially  and 
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violation  ci  ihis  sectioii,  and  it  is  punishable  by  tbe  ooittt 

as  a  ooDtempt. 
Sfibct  of  chaUenge.— Where  soma  of  tho  JttWrt  «e  r^eted,  tli« 


onerit  may  iieverthele&sact  on  the  case  of  the  othen-92Cal.  68;  M  td. 
40.  An  indictment  Is  not  vitiated  because  one  of  the  grand  jurors 
challenged  and  excluded  appears  in  court  when  the  IndlCnnent  is  pre- 
sented—20  Cal.  146.  Ad  indictment  may  be  legally  found  by  thirteen 
out  of  the  sixteen  grand  jurors  imi>anneled~20  Cal.  146;  8  id.  4SS;  64  Id. 
40.   Btep<M,%imll9e6. 

901.  A  person  held  to  answer  to  a  charge  for  a  publio 
offense  can  take  advantage  of  any  objection  to  the  panel 
or  to  an  individttal  grand  jnror  in  no  other  mode  than  by 

challenge. 

Ibis  section  allies  only  to  cases  wheoB  defendant  Is  held  to  answer 
—14  CaL  669. 

902.  From  the  persons  summoned  to  serve  as  grand 
jurors  and  i^pearing,  the  court  must  appoint  a  foreman. 
The  court  must  also  appoint  a  foreman  when  the  person 
already  appointed  is  excused  or  dischaiged  before  the 

grand  jury  is  dismissed. 

Foreman.— The  appointment  of  foreman  need  not  be  entered  ontiie 
minutes  of  the  coun  If  the  indictment  Is  indorsed  by  him,  and  t^ 
turned  to  the  court--6  Cal.  214. 

903.  The  following  oath  must  be  administered  to  the 
foreman  of  the  grand  jury:  "You,  as  foreman  of  the 
grand  jury,  will  diligently  inquire  into»  and  true  present- 
ment make,  of  all  public  offenses  against  the  people  of 
this  State,  committed  or  triable  within  this  county,  of 
which  you  shall  have  or  can  obtain  legal  evidence.  You 
will  keep  your  own  counsel,  and  that  of  your  fellows, 
and  of  the  government,  and  will  not,  except  when  re- 
quired in  the  due  course  of  judicial  proceedings,  disclose 
the  testimony  of  any  witness  examined  before  you,  nor 
anything  which  you  or  any  other  grand  juror  may  have 
said,  nor  the  manner  in  which  you  or  any  other  grand  ju- 
ror may  have  voted  on  any  matter  before  you.  You  will 
present  no  person  throup:h  malice,  hatred,  or  ill-will,  nor 
leave  any  uupresented  through  fear,  favor,  or  affection, 
or  for  any  reward,  or  the  promise  or  hope  the)reof ;  but  in 
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all  your  presentments  yon  will  present  tlie  truth,  the 
whole  truth,  and  nothing  but  the  truth,  according  to  the 
liest  of  your  sMll  and  understanding,  so  help  you  God." 
[Approved  March  30th,  in  effect  July  1st,  1874.] 

:  Oatli  of  fbMihan.-~The  vsnal  practice  is  to  s#einr  the  foreman  first," 
and  then  swear  the  others— 5  £ng.  Wl, 

904.  The  following  oath  must  be  immediately  there- 
upon adinfnlStered  to  the  other  grand  JurorS  present: 
**  The  same  oath  which  your  foreman  has  now  taken  be- 
fore you  on  his  part,  you  and  each  of  you  shall  well  and 
truly  observe  on  your  part,  so  help  you  God." 

Form  of  oath.— The  form  of  oath  to  the  grand  Jnrors  should  be  snb- 
Btauclally  followed— 5  £ng.  (Sffl.  Where  one  was  not  present  when  the 
rest  were  sworn,  he  may  oe  sworn  afterward— 11  Mass.  142:  and  see  5 
Ga.eo7. 

905.  The  grand  jury  being  impanneled  and  sworn, 
must  be  charged  by  the  court.  In  doing  so,  the  court 
must  give  them  such  information  as  it  may  deem  proper, 
or  as  is  required  by  law,  as  to  their  duties,  and  as  to  any 
charges  for  public  offenses  returned  to  the  court  or  likely 
to  come  b.efore  the  grand  jury. 

906.  The  grand  jury  must  then  retire  to  a  private 
room,  and  inquire  into  the  offenses  cognizable  by  them. 
On  the  completion  of  the  business  before  them,  they  must 
be  discharged  by  the  court;  but,  whether  the  business  is 
completed  or  not,  they  are  discharged  by  the  final  ad- 
journment of  the  court. 

907.  If  an  offense  is  committed  during  the  sitting  of 
the  CQurt,  after  the  discharge  of  the  grand  jury,  the  court 
may,  in  its  discretion,  direct  an  order  to  be  entered  that 
the  sheriff  summon  another  grand  jury. 

Offense  must  be  committed  daring  the  sitting  of  the  court,  to 
authorize  a  special  grand  Jury— 54  CaL  40.  It  is  competent  for  a  judge 
after  commencement  of  the  session  to  order  a  special  grand  Jury  to  be 
summoned— 43  Cal.  445. 

908.  The  order  must  require  the  sheriff  to  summon 
sixteen  persons,  qualified  to  serve  as  grand  jurors,  to  ap- 
pear at  a  time  specified,  and  a  copy  thereof,  under  the 
seal  of  the- court,  must,  by  the  clerk,  be  delivered  to  the 
sheriff.  \  - 
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909..  The  sheriff  mnst  execute  the  order  and  return  it, 
with  a  list  of  names  of  the  persons  summoned. 

910.  At  the  time  appointed  the  list  must  be  called 
over,  and  the  names  of  those  in  attendance  be  written  by 
tlie  clerk  on  separate  ballots  and  put  into  a  box,  from 
wliich  a  grand  jury  must  be  drawn. 

lapanneling  a  special  grand  jary  In  accordance  vrKh  SS  226  and  Ml 
of  tlie  Code  oi  Civil  Procedure  is  valid  for  every  purpose— 47  CaL  Uflb . 
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Presentment.— A  presentment  found  not  on  the  knowledge  of  any 
of  the  ffrand  Jury,  but  upon  information  delivered  by  others  to  them, 
Bhoula  be  abated  on  plea  of  defendant— ^S/o^e  v.  Love,  i  Homph.  2S6; 
see  also  1  Hawks,  862. 

917.  An  indictment  is  an  accusation  in  writing,  pie* 
sented  by  the  grand,  jury  to  a  competent  court,  charging  a 
person  with  a  public  offense. 

The  charge  mentioned  in  this  section  is  not  the  same  as  the  charge 
mentioned  In  S  858—44  CaL  S57. 

918.  The  foreman  may  administer  an  path  to  any  wit« 
ness  appearing  before  the  grand  jury. 

Perjury  may  be  committed  In  proceedings  before  the  grand  jory— 81 
Cal.  563:  24 Ark.  691;  4Blackf.866;  2Cii8h.212:  8 Watts, 56:  2  Bob.  (Ya.) 
795;  10  Conn.  457;  8  Watts,  66;  1  Car.  A  K.  519.  See  2  Parker  Cr.  B. 
670.  The  witness  to  be  sworn ,  so  that  If  his  6y  idence  is  false  he  may  be 
prosecuted  for  perjury— 16  Conn.  457;  2  Parker  Cr.  B.570.  The  fore- 
man may  administer  the  oath— 60  Ga.  685;  77  id.  484.  See  66  Pa.  St.  169. 
Contra,  5  Cold.  26. 

919.  In  the  inTestigation  of  a  charge  for  the  purpose 
of  either  presentment  or  indictment,  the  grand  jury  can 
receive  no  other  evidence  than  such  as  is.  given  by  wit- 
nesses produced  and  sworn  before  them,  or  furnished  by 
legal  documentary  evidence,  or  the  deposition  of  a  wit- 
ness in  the  cases  mentioned  in  the  third  subdivision  of 
section  six  hundred  and  eighty-six.  The  grand  jury  can 
receive  none  but  legal  evidence,  and  the  best  evidence  in 
degree,  to  the  exclusion  of  hearsay  or  secondary  evi* 
dence. 

DepositlonB  taken  before  a  magistrate  upon  examination  of  accused 
may  ue  used  before  the  grand  ' 
tify  before  tho  j        "" 


grand  jury  can 
Tox.  428. 

920.  The  grand  jury  is  not  bound  to  hear  evidence  for 
the  defendant;  but  it  is  their  duty  to  weigh  all  the  evi- 
dence submitted  to  them,  and  when  they  have  reason  to 
believe  that  other  evidence  within  their  reach  will  explain 
away  the  charge,  they  should  order  such  evidence  to  be 
produced,  and  for  that  purpose  may  require  the  district 
attorney  to  issue  process  for  the  witnesses. 

921.  The  grand  jury  ought  to  find  an  indictment  when 
aU  the  evidence  before  them,  taken  together,  if  unex* 
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plained  or  uncontradicted,  would,  in  their  judgment,  war- 
rant a  conviction  by  a  trial  jury. 

Bvidence  to  warrant  oonviction.-^Tf  all  the  eyidenfte  iMfore  fHera 
wouldnot  warrant  a  conviction,  they  ought  not  to  flndon  indictroeot^ 
19  Cal.639.  Theffrand  Jury  are  not  to  determine  the  degree  of  the 
offense— 34  CaL  211. 

922.  If  a  member  of  a  grand  jury  knows,  or  has  roason 
to  believe,  that  a  public  offense,  triable  within  the  county, 
has  been  committed,  he  must  declare  the  same  to  his  fel- 
low-jurors, who  must  thereux>on  investigate  the  same. 

923.  The  grand  jury  must  inquire  into  the  case  ot 
every  pexson  imprisoned  in  the  jail'  of  the  county  on  a 
criminal  charge  and  not  indicted;  into  the  condition  and 
management  of  the  public  prisons  within  the  county ;  and 
into  the  willful  and  corrupt  misconduct  in  office  of  public 
officers  of  every  description  within  the  county. 

Duty  to  inqnire  Into  cases  of  prisoners— 49  Cal.  C51. 

924.  They  are  also  entitled  to  free  access,  at  all  rea- 
sonable times,  to  the  public  prisons,  and  to  the  examina- 
tion, without  charge,  of  all  public  records  within  the 
county. 

925.  The  grand  jury  may,  at  all  reasonable  times,  ask 
the  advice  of  the  court,  or  the  judge  thereof,  or  of  the  dis- 
trict attorney;  but  unless  such  advice  is  asked,  the  judge 
of  the  court  must  not  be  present  during  the  sessions  of 
the  grand  jury.  The  district  attorney  of  the  county  may 
at  all  times  appear  before  the  grand  jury  for  the  purpose 
of  giving  information  or  advice  relative  to  any  matter 
cognizable  by  them,  and  may  interrogate  witnesses  b^ 
fore  them  whenever  they  or  he  thinks  it  necessary;  but 
no  other  person  is  permitted  to  be  present  during  the  ses- 
sions of  the  grand  jury  except  the  members  and  witnesses 
actually  under  examination,  and  no  person  must  be  per- 
mitted to  be  present  during  the  expression  of  their  opin- 
ions or  giving  their  votes  upon  any  matter  before  them. 

Adviee  of  district  anorney— I  Conn.  428;  7  Cowcn,  563. 

Folvont  czoladod.— No  persons  nro  permitted  to  bo  present  but  the 
members,  and  \Tltncsses  actually  under  examination -«7  Pa.  8t.  80:  6 
Phila.  167.  Any  vohmteer  attenuance  or  communication  Is  a  contempt 
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ire  necessary,  tbey  shall  have  power  to  employ  one  at  an 
agreed  compensation  not  to  exceed  five  dollars  per  day, 
payable  as  other  county  charges.  The  judge,  upon  the 
impannelment  of  such  grand  jury,  shall  ohaTge  them  es- 
pecially as  to  their  duties  under  this  section.  [In  effect 
\pril  16th,  1880.] 
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CHAPTER  IV. 

PBESENTMENT,  AND  PROCEEDINGS  THEREON. 

S  031.  Presentment  must  be  by  twelve  grand  jurors,  etc 

S  932.    Must  bo  presented  to  the  court  and  filed. 

S  933.   Court  must  direct  a  bench-warrant  if  facts  constitato  a  pubUe 

offense. 
S  934.  Bencli-warmnt,  by  whom  and  how  Issued. 
S  935.    Form  of  bench-warrant. 
S  996.   IJench-warrant,  how  served. 
S  937.  Proccedhigs  of  magistrate  on  defendant  being  brought  before 

him. 

931.  A  presentment  cannot  be  found  without  the  con- 
currence of  at  least  twelve  grand  jurors.    AVhen  so  found, 

it  must  be  signed  by  the  foreman. 
See  54  Cal.  103;  post^  %  940,  and  note. 

932.  The  presentment,  when  found,  must  be  present- 
ed by  the  foreman,  in  presence  of  the  grand  jury,  to  the 
court,  and  must  be  filed  with  the  clerk. 

933.  If  the  facts  stated  in  the  presentment  constitute 
a  public  offense,  triable  in  the  county,  the  court  must  di- 
rect the  clerk  to  issue  a  bencb-warrant  for  the  arrest  of 
the  defendant. 

934.  The  clerk,  on  the  application  of  the  judge  or 
district  attorney,  may  accordingly,  at  any  time  after  the 
order,  whether  the  court  be  sitting  or  not,  issue  a  bench- 
warrant,  under  his  signature  and  the  seal  of  the  court, 
into  one  or  more  counties. 

935.  The  bench-warrant,  upon  presentment,  must  bo 

substantially  in  the  following  form:   County  of . 

The  rooi>lo  of  the  State  of  California  to  any  sheriff,  con- 
stable, marshal,  or  policeman  in  tbis  State:  A  present- 
ment having  been  made  on  the day  of ,  cigbt- 
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een ,  to  tho  Superior  Court  of  the  County  of . 

charging  C.  D.  with  tho  crime  of ,  (designating  it 

generally)  you  are  tlierefore  commanded  forthwith  to  ar- 
rest the  above  named  C.  D.,  and  to  take  him  before  E.  F., 
a  magistrate  of  this  county;  or,  in  case  of  his  absence  or 
inability  to  act,  before  the  nearest  and  most  accessible 
magistrate  in  this  county.    Given  under  my  hand,  Avith 

the  seal  of  said  court  afSxed,  this day  of ,  a. 

j>\  eigliteen  .    By  order  of  the  court.    [Seal.]    G. 

H.,  clerk.    [In  effect  April  12th,  1880.] 
A  bench-warrant  Is  sufficieut,  if  it  describes  the  offense  generally 

936.  The  bench-warrant  may  be  served  in  any  county, 
and  the  ofiScer  serving  it  must  proceed  thereon  as  upon  a 
warrant  of  arrest  on  an  information,  except  that  when 
served  in  another  county,  it  need  not  be  indorsed  by  a 
magistrate  of  that  county. 

See  54  Cal.  103. 

937.  The  magistrate,  when  the  defendant  is  brought 
before  him,  must  proceed  upon  the  charges  contained  in 
the  presentment,  in  the  same  manner  as  upon  a  warrant  of 
arrest  on  an  information. 
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TITLE  Y. 

Of  the  Indiotment. 
Chap.  I.    Fizn>iNa  jlsd  Pbbsbktment  of  thb  Isbict- 

n.    Bulbs  of  PLEADura  asd  fork  of  thx  In- 
DioniENT,  §§  9i8-72. 
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CHAPTER  I. 

VLtmrna  AND  PBBSBNTHENT  OF   THE  INDICTMBNT. 

S  940.  Indictment  must  be  found  by  twelve  jufors.  Indorsed*  etc. 

S  941.  If  not  found,  deposition,  etc.,  must  be  returned  to  court*  etc 

S  942.  Effect  of  dismissal. 

S  943.  Names  of  witnesses  inserted  at  foot  of  Indictment. 

S  944.  Indictment,  bow  presented  and  filed. 

S  945.  Proceedings  when  defendant  is  not  in  custody. 

940.  An  indictment  cannot  be  found  without  the  con- 
currence of  at  least  twelve  grand  jurors.  When  so  found 
it  must  be  indorsed,  "  A  true  bill/*  and  the  indorsement 

must  be  signed  by  the  foreman  of  the  grand  jury^ 

Ooncnrrence.— Tbls  section  shows  bow  an  indlctanent  Is  found— 54 
Cal.  ad.  All  the  grand  iurors  need  not  be  present  at  the  fludlnir  of  the 
Inillctmenc,  provided  twelve  were  present  and  coiicurrlug— G  Cal.  215: 
8  id.  440;  13  Iowa,  475:  35  id.  816:  2  Cush.  14fi;  1  Blackf.  317;  8  Leigh, 
722;  Cro.  E112.654;  2  Burr.  1008;  3  Oreene,513;  disapproved,  see  56  Qa. 
601:  i  Utah,  819:  98  U.  8.  145.  An  indictment  found  by  twelve  is 
valid,  although  the  grand  jury,  owing  to  death  or  absence,  may  con- 
sist of  less  than  nineteen  at  the  time— 54  Cal.  65;  id.  37;  46  id.  148;  see 
8  III.  440;  6  id.  215.  If  less  than  twelve  concur,  the  defect  is  fatal-4 
Cal.  435:  36  Me.  128:  8  Leigh,  723;  2  Ired.  153;  12  Smedes  &  M.  68;  Cro. 
Eliz.  654.  An  indictment  for  murder  may  be  found  by  thirteen  mem- 
bers  of  a  jury  of  sixteen  persons,  three  naviiig  been  excused  by  the 


Missouri,  twelve  are  sufficient— 66  Mo.  631 ;  but  an  indlctmeDt  found 
by  a  grand  jury  of  twenty-four  is  void— 5  Cal.  60 ;  6  Ad.  &  B.  236.  Where 
nlno  out  of  twenty-three  were  rejected,  It  is  a  legally  constituted  grand 
jury— 8  Cal.  440.  If  the  finding  be  by  less  than  twelve,  the  indictment 
may  be  quashed  by  motion  before  plea— 6  Abb.  N.  G.  33.  See  Code  Civ. 
Proc.SS192,242. 

Indorsement.— The  usual  practice  is  to  indorse  it  "a  true  bill" 
signed  by  the  foreman— 2  Greene, 270:  8  Humph.  118;  4111.8=^;  lOLa.198: 
rSleigs.  109;  8  Mo. 247:  50  Pa.  St.  0;  12  yt.30O;  though  the  indorsement 
"  a  bill "  has  been  held  sufficient— 9  Pa.  St  354 ;  14  Mo.  94;  see  29  Oratt 
294;  and  hi  some,  its  total  omission,  where  the  slmature  of  the  fore- 
man is  given,  is  held  sufficient— 13  N.  H.488;  11  Cush.  473 ;  21  Gratt.846; 
29  id.  824;  6  Iowa,  511;  17  Mhm.  76;  2  Hawks,  429;  75  N.  T.  159. 

Signamre.— Where  the  caption  and  body  of  the  indictment  desig- 
nates the  county  where  it  was  found,  the  name  of  the  county  need  not 
be  added  to  the  signature  of  the  district  attorney— 47  Cal.  100.  See  14 
CaL  571.  Oolng  to  trial  waives  the  defect  of  want  of  signature— 48 
CaL549.    See  past,  %9S6, 

941.    If  twelve  grand  jurors  do  not  concur  in  finding 
an  indictment  against  a  defendant  who  had  been  held  to 
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answer,  the  depositions  and  statement,  if  any,  transmitted 
to  them  must  be  returned  to  the  court,  with  an  indorse- 
ment tliereon,  signed  by  tbe  foreman,  to  tile  effect  that  tlie 
charge  is  dismissed. 

Indorsement.— This  section  prescribes  how  an  indictment  must  lie 
indorsed  and  presented— 54  Cal.  38.    The  objection  that  the  iudictmout 


942.  The  dismissal  of  the  charge  does  not  prevent  ita 
resubmission  to  a  grand  jury  as  often  as  the  court  may  di- 
rect.   But  without  such  direction  it  cannot  be  resubmitted. 

Dismissal  of  charge— When  the  grand  Jury  has  dismissed  a  ch:irge, 
the  court  may  dismiss  the  action,  and  dlschar^re  the  prisoner  from 
custody  and  sureties  from  their  obligations,  unless  it  lias  reason  to 
believe  that  the  iury  at  the  succccdin.i<  term  may  properly  indict  lilm 
—54  Gal.  413.  This  section  is  to  be  considered  in  connection  with  $  138S 
of  this  Code-^4  Cal.  413. 

Oonstmction.— This  section  is  to  be  considered  In  connection  with 
S  1383  of  this  Code— 54  Cal.  413.  Upon  such  dismissal,  the  power  of  the 
court  to  resubmit  ceases— 54  CaL  412,  cxi>lainhig  52  id.  4(j3.  It  is  in  the 
nature  of  a  nonsuit— 54  Cal.  412.  AVhen  an  action  has  been  dismissed, 
a  new  action  may  be  commenced  on  any  subsequent  day— 54  Cal.  412. 
See  Jeopaudv,  ante,  page  17. 

943.  'When  an  indictment  is  found,  the  names  of  the 
witnesses  examined  before  the  grand  jury,  or  whoso  dep- 
ositions may  have  been  read  before  them,  must  be  in- 
serted at  the  foot  of  the  indictment,  or  indorsed  thereon, 
before  it  is  presented  to  the  court.  ^ 

Names  of  witnesses  to  be  inserted  before  the  indictment  Is  pre* 
sentcd  to  the  court— 4ii  C:U.  149.  If  not  inserted  at  the  foot  of  the  In- 
dictment, or  indoi*sed  thereon,  and  defendant  fails  to  take  advantage 
of  the  omission  at  the  time  of  his  ;uTai  jnnueut,  the  objection  Is  deemed 
waived— L'2  Cal.  348;  2ti  id.  112;  see  0  id.  10;  21  id.  8G8.    It  Is  not  an  ob- 

}cction  to  a  witness  being  sworn  at  tlic  ti'ial,  whose  name  Is  not  ou  tho 
n(1ictment-22  Cal.  343:  28  id.  272;  21)  ia.5U3;  34  id.  308:  26  Mich.  4^)6; 
2  Va.  Cas.  3:  Id.  29.  bee  post,  S  9n.'>.  Whenever,  by  statute,  tho  In- 
doi'sement  of  tho  names  of  witnesses  is  rcqtUred,  its  omission  can  bo 
taken  advantage  of  by  motion  to  quash  demurrer  or  plea,  if  not  by 
motion  iu  arrest— 5  How.  (Miss.)  73U;  13  Smedcs  &  M.  259;  d  Ilo.(;4»; 
10  id.  h)7;  19  id.  224;  3  Dana,  474;  10  Yctg.  239;  3  ria.2()2.  Contra,  I  Ala. 
655. 

Bill  of  particulars.— Tlio  defendant  is  not  entitled  to  a  bill  of  par* 
ticulars  of  the  evidence  I'clicd  ou  to  sustain  the  Indictment— 55  Cal. 
230. 

944.  An  indictment,  when  found  by  the  grand  jury,- 
must  be  presented  by  their  foreman,  in  their  presence,  to 
the  court,  and  must  be  illcd  with  the  clerk. 
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Zndiclmenty  how  presented.— This  section  prescribes  the  maimer 

of  presentments— 54  Cal.  38.  An  Indictment  Is  not  vitiated  by  tho  fact 
tliat  one  challenged  and  excludca  from  the  deliberation  of  the  case 
appears  in  the  court  with  the  olhcr  ^a-uiid  jurors  when  the  indictment 
is  presented--20  Cal.  146.  If  tho  iudictmeut  is  not  presented  in  the 
maimer  prescribed,  it  may  be  set  nsido  on  motion— 46  Cal.  148.  An 
indorsement  that  it  was  presented  by  tho  foreman  of  tho  jury,  and  in 
their  pi-esence,  is  not  essential.  This  fact  will  be  presumed— 21  Cal. 
368;  27  id.  67. 

To  he  flled-81  N.  C.  516;  42  Ind.  393;  53  HI.  63;  2  Va.  Cas.  627;  8  Iowa, 
249;  2 Cold.  184:  GIred.  440;  see  5  W.  Ya.  510;  53  Miss,  585;  41  Tex.  463; 
1  Tex.  Ct.  App.  661 ;  8  lU.  71 :  8  Ycrg.  166;  7  Hmnph.  155. 

945.  When  an  indictment  is  found  against  a  defend- 
ant not  in  custody,  the  same  proceedings  must  be  had  as 
are  prescribed  in  sections  nine  liundred  and  seventy-nine 
to  nine  hundred  and  eighty-four,  inclusive,  against  a  de- 
fendant who  fails  to  appear  for  arraignment. 

Indictment  may  be  found  against  ono  not  in  custody— 55  Cah  298; 
hut  If  ho  is  never  aiTested,  the  proceedings  can  go  no  further— id. 
A  party  arrested  on  a  bench-warrant,  on  which  an  order  is  indorsed 
admitting  him  to  bail,  Is  entitled  to  discharge  on  execution  of  a 
recognizance— 27  Cal.  272. 
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CHAPTER  IL 

SULS8  OF  PLBADnrO  AND  FOBU  OF  THB  INDIOXKXlfX. 

S  948.   Form  of  and  rules  of  pleading. 

S  949.   First  pleading  by  the  people  is  Indictment,  or  Inf  onnatloiu 

S  850.   Indictment,  or  Information,  what  to  contain. 

S  951.   Form  of. 

S  952.  It  must  be  direct  and  certain. 

S  953.  When  defendant  is  indicted  by  fictitious  name,  etc. 

S  954.  Must  charge  but  one  offense  and  in  one  form,  except  where  It 
may  be  committed  by  different  means. 

S  955.   Statement  as  to  time  when  offense  was  committed. 

S  956.   Statement  as  to  person  injured  or  intended  to  be. 

S  957.  Construction  of  words  used. 

S  958.  Words  used  in  a  statute  need  not  be  strictly  pursued. 

S  959.   Indictment  or  information,  when  sufficient. 

S  960.  Xot  insufficient  for  defect  of  form  not  tending  to  prejudice  de- 
fendant. 

S  961 .  Presumptions  of  law,  etc.,  need  not  be  stated. 

§  962.   Judgments,  etc.,  how  pleaded. 

S  963.   PriYate  statutes,  how  pleaded. 

S  964.  Pleading  for  libel. 

S  965.  Pleading  for  forgery,  where  instrument  has  been  destroyed  or 
withheld  by  defendant. 

S  966.   Pleading  for  perjury  or  subornation  of  perjury. 

S  967.   Pleading  for  larceny  or  embezzlement. 

S  968.   Pleading  for  selling,  exhibiting,  etc.,  lewd  and  obscene  books, 

S  969.  Previous  conviction  of  another  offense.   [Bepealed.3 

S  970.   Indictment  against  several,  one  or  more  may  bo  acquitted. 

S  971.  Distinction  between  accessory  before  the  fact  and  principal 
abrogated. 

S  972.  Accessory  may  be  Indicted  and  tried,  though  principal  has  not 
been. 

948.  All  the  forms  of  pleading  in  criminal  actions,  and 
the  rules  by  which  the  sufficiency  of  pleadings  is  to  be  de- 
termined, are  those  prescribed  by  this  Code. 

Rales  of  pleading.^The  Criminal  Code  was  destened  to  work  the 
same  change  In  pleading  and  practice  on  criminal  actions  which  is 
wi'ougbt  by  the  CivU  Code  in  civil  actions— 27  Cal.  510.  The  form  of 
indictment  and  rules  by  which  the  sufficiency  of  pleadings  are  deter- 
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47  Id.  102:  In  ordinary  and  concise  laTiprnagre,  and  In  snch  a  way  that  a 
person  of  ordinary  understaiulinsr  can  know  wliat  is  intended— 14  CaL. 
)ii).  AU  the  matters  must  be  set  forth  iu  which  its  illegality  consists— 
53  Cal.  20 1 .  Every  averment  that  is  sut)stantially  necessary  to .  enahle 
defendant  to  defend  himself  must  bo  stated— 9  CaL  55;  and  the  omis- 
sion will  be  fatal-S  III.  76;  id.  35(i:  25  Yt.  373;  8  Barn.  &  C.  114:  bat 
unnecessary  averments  or  aggravations  are  surplusage,  and  will  be 
dlsrefff.rded— 13  Blatehf.  173;  2  jMurph.  18G;  23  Miun.  67.  If  It  does  not 
suUstautiuiiy  conform  to  tho  rcqiiitiitos  of  tliis  section,  it  is  demur* 
rable — V.)  CaJ.  390.  It  Is  not  cnouuh  to  stato  a  mere  conclostmi  of  law— 
!U  U.  S.  514;  5G  Ind.  107;  as  chargin!:^  ono  witll"  stealing,"  or  **  murder- 
iiig"--52  Cal.  201;  2  Curt.  2&');  I  Hughes,  44S;  73  N.  C.  2«5>:  31  Ind.  72;  SOt 
Tex.  618;  IKolIe,  79;  2  Strange,  65).);  or  with  being  a  defamcr,  or  evil- 
doer, etc.,  or  any  such  vaguo  charge— 110  Mass.  181 ;  see  1  Blod.  71 ;  2 
Strange,  848;  2  Hawk.  P.  C.  ch.  25^  ^  53.  Facts  not  vital  to  the  ncciisap 
tjion,  as  mero  matters  of  description,  may  be  stated  as  unkno\vn]to  the 
prandjmy— 38Cal.  247;  3  Denio,J)i:  provided  it  is  described  as  accft^ 
rately  as  possible— 5  Gush.  295;  125  Msiss.  3:^;  id.  387;  id.  394:  7  Joues, 
(N.  C.)44i);  but  it  must  bo  shown  tliat  it  was  actually  unknown  to' 
them— 2(> Mich.  298;  3Iud.403:  13  Mo.  ^46;  16  Ark.  4!)9.  A  baro  nega- 
tive qunlifiuation  need  never  bo  averred  in  an  indictment,  but  must 
bo  relied  on  as  matter  of  defense— 4  Cul.  341 ;  0  id.  502;  30  id.  218;  53  Id. 
600.  When  the  occurrence  of  several  acts,  or  tho  doing  of  an  act  under 
peculiar  circumstances,  is  necessary  to  constituto  tlio  oifense,  tlio  In- 
dictment must  stato  them— 40  Cal.  55.  An  allegation  in  an  iudictincnt 
descriptive  of  tlio  identity  of  wliat  is  legally  essential  to  the  defense 
cannot  be  rejected  as  sm'plusage— 20  Cat.  76. 

951.    It  may  be  substantially  in  the  following  form: 
The  People  of  the  State  of  California  against  A.  B.,  in  the 

Superior  Court  of  the  county  of ,  tho day  of 

,  A.  j>.  eighteen .    A.  B.  is  accused  by  the 

grand  jury  of  the  county  of ,  by  this  Indictment,  (or 

by  the  district  attorney  by  this  information)  of  the  crime 
of  (giving  its  legal  appellation,  such  as  murder,  arson,  or 
the  like,  or  designating  it  as  felony  or  misdemeanor),  com- 
mitted as  follows :  The  said  A.  B.,  on  the day  of 

'  A,  D.  eighteen ,  at  the  county  of ,  (here 

set  forth  the  act  or  omission  charged  as  an  offense)  con- 
trary to  the  form,  force,  and  effect  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  people  of  the  State  of  California.  [In  effect 
April  9th,  1880.] 

Formofindictment.— For  murder— 34  Cal.  209;  followed— 47  id.  102; 
cited— 37  id.  280;  40  Id.  390;  for  forgery— 6  l*ae.  G.  L.  J.  610;  for  larceny 
—6  id.  560;  for  assault  to  commit  murder— 30  Cal.  216. 

Appellation  of  crimo.— The  name  given  to  the  offense  is  not  of  itself 
tho  chargo  of  an  offense,  and  a  mistako  in  regard  to  it  is  a  mere  irreffo- 
larity,  and  not  fatal— 54  Cal.  54;  3.0  id.  331 ;  14  id.  572.  It  Is  not  neces- 
sary to  state  in  terms  that  it  is  a  f olony,  or  a  misdemeanor— 20  Cal.  1 17: 
and  It  need  not  stato  tho  degree  of  tho  crime- 21  id.  402:  and  the  word 
••feloniously"  need  not  be  used— 7  id.  403;  8  Hill,  92;  22  Weud.  175;  1 N. 
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Y.  379:  15  Pa.  St.  95:  7  Serg.  ft  R.  423;  5  Ohio,  1;  Cald.  897;  2  East  P.  G. 
1028:  but  see  2  M d.  376.  So,  "unlawfully"  and  other  aggravating  terms 
need  not  be  used— 1  Low.  305;  4  Iowa»  502;  58  Ind.  514;  3  Hersk.  old;  1 
Mo.  120;  27  Vt.  103;  23  N.  H.  321.  In  an  indictment  for  dealing  faro, 
designating  the  offense  as  a  felony  is  sufficient— 14  Cal.  572.  An  erro- 
neous appellation  or  no  appellation  of  the  offense  is  of  no  consequence, 
if  the  acts  as  defined  b/  statute  aro  snfliciently  stated— 39  Cal.  3J6;  H 
Id.  0G6.  Tho  maxim  of  idem  sonans  does  not  apply  to  an  iudictmeni 
charging  "  larcey  "  for  larceuy—ti  Pac.  O.  L.  J.  322. 

952.    It  must  be  direct  and  certain,  as  it  regards — 

1.  Tlie  party  charged. 

2.  The  offense  charged. 

3.  The  particular  circumstances  of  the  offense  charged, 
when  they  are  necessary  to  constitute  a  complete  defense. 

Mast  be  direct  and  certain.— 51  Cal.  372;  20  Id.  80.  If  the  language 
is  capable  of  two  interpretations,  only  one  of  which  imports  a  charge, 
the  indictment  is  not  good— 35  Cal.  671.  The  law  does  not  require 
greater  certainty  than  the  nature  of  tho  case  affords— SI  Cal.  191;  36 
Id.  247. 

Subd.  1.  As  to  party  charged— 14  Cal.  30;  34  id.  209;  53  Cal.  616.  See 
aniet  §  S50«  subd.  1,  note. 

'  Subd.  2.  As  to  tho  otrense— 14  Cal.  30;  20  Id.  80;  34  Id.  209;  53  id.  616. 
"Where  tho  indictment  charged  the  offense  as  "  larcey,"  instead  of  "lar- 
ceny," it  was  lield  that  no  offense  was  charged— o  rac.  C.  L.  J.  322. 
The  substantial  facts  must  appear  with  such  certainty  as  will  enable  a 
man  of  ordinary  intelligence  to  understand  what  is  intended,  and  to 
Enable  the  coui-t  to  iJronounce  a  proper  Judgment— 4  Cal.  23ii;  9  id.  576; 
10  Id.  50 ;  34  id.  183 ;  35  id.  671 ;  40  id.  55. 

Subd.  3.  As  to  the  circumstances- 14  Cal.  30;  when  necessary  to 
constitute  a  complete  offense— 34  id.  20!);  47  id.  102;  4f)  id.  3ii5.  If  it 
docs  not  ;lnbstantlally  conform  to  the  requirements  of  this  section  it, 
Is  demurrable— 4'J  Cal.  335.  As  to  larceny  by  bailee— 10  Cal.  COl.  As- 
sault with  deadly  weapon— 12  Cal.  326.  Soe  notes  under  S§  UoO,  f)59. 
■yVhcro  an  act  contains  several  provisions,  an  indictment  for  violating 
it  must  state  tho  peculiar  provisions  which  the  person  intended  to 
violate— 52  Cal.  201.   See  ctntCf  S  950,  note ;  and  post,  i  ii5'.)  and  note. 

■  953.  "When  a  defendant  is  charged  by  a  fictitious  or 
erroneous  name,  and  in  any  stage  of  the  proceedings  his 
true  name  is  discovered,  it  must  be  inserted  in  the  subse- 
quent proceedings,  referring  to  the  fact  of  his  being 
charged  bythe  name  mentioned  in  the  indictment  or  in- 
formation.   [In  effect  April  9th,  1880.] 

"  Constitutionality.- This  section  is  not  in  violation  of  art.  i,  S  IS,  of 
the  Constitution  of  Calif  omla— 6  Cal.  213.   See  Const.  Pro  v.  ante,  p.  17. 

-  Indictment  in  wrong  name.— If  defendant  is  indicted  by  a  wrong 
name^  and  so  states  when  asked,  and  gives  his  true  name,  the  true 
name  must  l>e  substituted,  and  all  aftei'-procccdlugs  be  had  in  that 
njHiie— 32  Cal.  60 ;  see  5  Iowa,  4i4. 

•  954..  The  iodictment  or  information  must  charge  but 
one  offense,  but  the  same  offense  may  be  set  forth  in  dilr. 
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erty  stolen  belongs  to  a  body  of  persons,  it  ought  not  to  be  laid  as  the 
property  of  the  bocbr  unless  Incorrioratedt  but  should  be  alleged  aa 
belongliis  to  the  indl\lduala-63  111.  451 ;  2  Green  Cr.  B.  fi62. 

Value.— Where  the  nature  of  the  punishment  depends  on  the  ralue 
of  the  things  stolen,  the  allegation  of  value  is  matednl— 46  N.  H.  188; 
42  Ala.  531 ;  1  Mass.  245 ;  13  Fla.  G7 1 ;  40  Ga.  229 ;  5  Cush.  365;  see  G  Parker 
Cr.  K.  25C.  Tlie  value  of  each  articlo  and  the  name  of  each  owner 
must  be  separately  imd  specifically  alleged— 44  N.  H.  624;  9  Met.  134s 
!24:  8  id.  498;  101  Mass.  207:  44  Ala.  396;  3  McLean, 405; 


contra^  5  Biackf.  21«,  ^ .».  -.»o,  .v.  «^<»c^.  «.v. , 
1  Fort.  118;  8  Gray,  492;  10  id.  470;  46  Ala.  &5. 

An  indictment  charging  with  the  larceny  of  two  hundred  and  fifty 
sheep,  of  tlio  value  of  one  thousand  dollars,  is  not  su(&ciont.  because 
tlio  value  of  each  sheep  is  not  separately  stated— 34  Cai.  50 1 .   The  alle- 

fatlon  of  value  in  ** dollars,"  without  adding*' lawful  money  of  tho 
rnitcd  States,"  is  sufficient— 9  Cal.  234.  The  allegation  of  value  is 
sufilclent  if  it  is  as  certain  as  the  language  in  the  statute— 0  Cal.  238. 
Under  tho  statute  of  1868,  it  is  not  necessary  to  state  tho  value  of  a 
hoi'se.  mare,  etc.— 39  Cal.  405.  An  Indictment  for  entering  a  house, 
with  intent  to  steal,  necc  not  aver  the  value  of,  nor  grl ve  more  than  a 

fencral  description  of  the  property  the  defeudiuit  intended  to  steal— 
1  Cal.  451.  *-    f     * 

Guilty  knowledge  and  intent.— It  must  allege  that  the  property 
was  taken  "with  Intent  to  deprive  the  owner  of  it— 26  Tex.  106;  41  id. 
231 ;  and  that  it  w:is  taken  without  the  couscnt  of  tho  owner— 3U  I(t 
393;  but  this  is  unnecessary  where  he  bad  possession  only  to  keep  the 
propei-ty— 35  id.  724;  see  33  id.  155.  An  averment  that  defendant 
broke  into  a  bouse  with  intent  to  steal  or  commit  a  felony,  cimget 
grand  larceny— 48  GaL  684;  S.  G.  2  Green  C.  R.  623;  but  see  46  Ala. 
1 17. 

Joinder.— Where  several  were  joined  in  a  charge  of  attempt  to  steal, 
all  may  be  convicted  though  only  one  did  tho  act— 105  Mass.  503;  and 
it  Is  immaterial  whether  they  were  previously  acquainted,  or  were 
confederated  for  a  felonious  purpose— 43  HI.  397.  'x  he  thief  and  the 
receiver  cannot  be  jointly  Indicted— 34  CaL  181;  contra^  7  Gray,  43;  12 
Allen,  451. 

Distinct  oflbnses.— Distinct  larcenies  may  be  presented  in  dififerent 
counts— 104  Mass.  552.  So,  as  to  larceny,  and  receiving— 45  Me.  60S;  8 
Humph.  69;  4  Ind.246;  4  La.  An.  434;  id.  435;  10  Cush.  530.  So,  as  to 
breakincr,  and  entering,  and  larceny— 20  Pick.  356;  22  id.  1 ;  11  N.  U.  38; 
see  18  Minn.  518.  As  to  rule  in  California,  see  antet  S  954.  So,  as  to 
embezzlement,  and  stealing— 0  Met.  138. 

Charging  In  different  ways.— An  Indictment  charging  with  **  steal* 
Ing,  taking,  and  leadhig  or  driving  away"  is  not  bad,  as  charging  of* 
fense  in  the  disjunctive— 15  CaL  4m»   See  ante. 

Second  offense.— The  Indictment  must  state  facts  to  show  that  be 
had,  prior  to  last  offense,  been  convicted  of  a  previous  offense— 7  N.  T. 
50:  see  3  Parker  Cr.  E.  330;  1  Hill,  261;  1  Parker  Cr.  R.  645;  1  Rob.  (Va.) 
754;  6  Hill,  427.  i  v      / 

Material  arerments.— The  word  "steal"  is  not  necessary— 1  How. 
(Miss.)  262:  2Ind.  91;  and  the  word  "  stel "  for  steal  is  not  cause  for 
arrest  of  judgment— 4  Biackf.  457.  Where  tho  indictment  charged 
"larcey,"  it  was  held  that  the  word  "  hirccny  "  coulrl  not  be  substl- 
tutod.  and  the  indictment  charges  no  ofl!ense— 6  Pac.  C.  L.  J.  322. 
"Carry,"  omitting  the  word  "  away,"  is  lnsufflclent-7  Gray,  43.  Omit* 
ting  the  words  "  lawful  money  of  the  United  States  "  is  not  a  ground 
for  demun*er— 0  CaL  234.  The  words  **  lead  or  drive  away  "  are  not 
necessary  in  an  indictment  for  stealing  an  animal— 46  Cal.  302. 

Charging  attempt.— A  charge  of  an  attempt  must  state  facts  show- 
ing the  manner  in  which  the  attempt  was  made— 3  Nev.  238;  as  chaxg- 
ingtbat  defendant  took  the  impression  of  a  key,  and  prepwed  a  fialM 
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In  poRsession,  with  such  intent,  any  lewd  or  ol)Scene  book, 
pam]ililct,  picture,  print,  card,  paper,  or  writing,  need 
not  si>t  fortli  uny  portion  of  tlie  lanf^uage  used  or  figures 
Bbowii  upon  sucli  boolc,  pampblet,  picture,  print,  card, . 
paiicr,  or  writing;  but  it  is  sufficient  to  state  generally  ihe 
fact  of  tlic  lewdness  or  obscenity  thereof.  [In  effect  April 
9tL,  l.SbO.] 

01  scene  publications.— The  Indictment  need  not  so  fully  describe 
them  as  lo  spread  them  out  on  the  records— 1  Maun.  (Mich.)  GO:  17 
Hnss.  -.m-  but  if  set  out.  it  must  bo  in  the  very  words  oi  which  it  la 
coniposcil— I  Cnsh.  Ui;  out  when  too  obscene,  a  description  may  be 
Bubrdidiii'd,  and  a  reason  for  tho  omission  be  stated— id.  It  Is  not 
bectssury  to  allego  that  the  ezhlbitiou  of  an  obscene  picture  was  lu  a 

Bub  he  place,  if  exhibited  to  sundry  persons  for  money— 2  Serg.  A 
L91. 

969.  Section  nine  hundred  and  sixty-nino  of  said 
Code  is  hereby  repealed.    [In  effect  April  dth,  1880.] 

970.  Upon  an  indictment  or  information  against  sev- 
eral defendants,  any  one  or  more  may  be  convicted  or 
acquitted.     [In  effect  April  9th,  1880.] 

Severalty.- Convictions  of  codefendants  aro  several— 32  Miss.  4M. 
The  <liar^'e  ngainst  them  is  sevei-al  as  well  as  Joint— 2  Ired.  402;  49  Vt. 
437;  aiidajoint  verdict  is  a  distinct  verdict  against  each— 29  Pa.  St. 
42.().  Ho,  one  may  be  found  guilty  and  the  others  acquitted— 3  Cusb. 
SL'3.  \\'lioii  two  arc  char^'od  with  an  offense,  it  is  not  a  variance  that 
the  proof  goes  only  to  one— 21  Tick.  523;  105 Mass. 586;  107 Id.  208.  As.to 
a<laIi<My.  see?  Jones(N. C.)  159;  14 Gray,57;  andsec  140hio,3S6.  When 
several  persons  are  Juintly  indicted  an^  convicted,  they  should  be 
sentenced  severrlly— 16  Ark.  37;  14  15.  Mon.  386;  3  Wis.  785,  and  be  sev* 
eraily  thiud-lO  Mo.  440:  21  id.  504;  CI  id.  802. 

971.  The  distinction  between  an  accessory  before  the 
fact  and  a  principal,  and  between  x>rincipals  in  the  fiibt 
and  second  degree,  in  cases  of  felony,  is  abrogated;  and 
all  persons  concerned  in  the  commission  of  a  felony t 
whether  they  directly  commit  the  act  constituting  the 
offense,  or  aid  and  abet  in  its  commission,  though  not 
l)rescnt,  shall  hereafter  be  prosecuted,  tried,  and  pun- 
ished as  principals,  and  no  other  facts  need  be  alleged  in 
any  indictment  or  information  against  such  an  accessory 
than  are  required  in  an  indictment  or  information  against 
his  principal.    [In  effect  April  9th,  1880.] 

Accessories  before  the  fact— An  accessory  before  the  fact  may  be 
Indicted,  tiied,  and  punished  as  inlncliml— 48  Cal.22;  40  Id.  141 ;  uever- 
tiieless,  the  Indictment  must  specify  that  he  aided  and  abetted  t^ 
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TITLE  VI. 

Of  Pleadings  and  Prooeddingft  after  lAdiotnient 
and  before  the  Commencement  of  the  Trial, 

Chap.    I.    Of  t|ie  ARBAioNksNT  oF  tas  Dbfekdakt, 

§§  976-90, 
IL    Sbttino  Asn>B  thb  Imdictmsnt,  §§  995-9. 

HI.     DBMtTRRKIi,  §$  1003^12. 

IV.    Plea,  §§  1016-23. 
V.    Tbansmission  of  cbrtain  Ixdictments  from 

THE   CojuTY  Court    to   the   District 

Court  or  Municipal  CaiMiNAii  Court  of 

Bxs  Francisco,  §§  1028-30. 
VI.    Rexoyal  of  the  action  before  Trial,  §§ 

103a-8. 
Vn.    The  Mode  of  Trial,  §§  lOil-a 
Vm.    Formation  of  the  Trial  Jury  akd  the  Cai> 

ENDAR  OP  Issues  For  Trial,  §§  101i6»9. 
IX.    Postponement  of  the  Trial,  §  1052. 
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CHAPTER  I. 

OF  THB   ABBAZONMBNT   OF  THB  DBFBKDAIIT. 

S  978.  Defendant  must  be  arraigned  In  the  conrt  when  the  Sadlofe* 

ment  is  filed  or  transferred. 
S  977.  Defendant,  when  to  be  present  at  arraignment. 
%  978.  If  In  cnstodjr,  to  be  broqght  before  court. 
S  979.  U  discharged  on  baO,  bench-warrant  to  Issue. 
S  990.  Bench-warrant,  b7  whom  and  how  Issued. 
S  081.  Form  of  bench-warrant. 
S  962.   Directions  In  the  bench-warrant. ' 
S  963.  Bench-warrantt  how  served. 
S  984.   Proceeding  on  giring  ball  In  another  county. 
I  965.   Ordering  defendant  into  custody  or  Increasing  ball  when  U^ 

dlctment  is  for  felony. 
S  986.   Defendant,  if  present  when  order  madOi  to  be  committed;  If 

not,  bench-warrant  to  issue. 
S  987.   Bight  to  counsel  on  arraignment. 
S  988.   Arraignment,  how  made. 
S  989.   rroceedlngs  on  arraignment,  when  defendant  is  not  Indicted 

by  bis  true  name. 
S  990.   Time  allowed,  and  how  defendant  may  answer  on  arraignment* 

976.  When  the  indictment  or  information  is  filed,  the 
defendant  must  be  arraigned  thereon  before  the  Court  in 
which  it  is  filed,  unless  the  cause  is  transferred  to  some 
other  county  for  trial.    [In  effect  April  0th,  1880.] 

Arraignment  neoeseary.— A  verdict  in  a  case  where  there  has  tMea 
neither  nrralgiimeut  nor  plea  is  a  nullity— 2R  t'al.  33U;  3  Wis.  830.  The 
faUureof  this  duty  is  fatal-«3  Cal.480;  54  lud.  150;  31  Mlclk  471}! 
Finn.  (Wis.  )3i7:  63  Ho.  234:  1  Tex.Ct.  Anp.  40i<:  coi?/ra,  12  Kan.  AfiO; 
but  It  need  not  be  repeated  after  a  mlstriial— 5S  Ga.  35.  If,  on  appeal, 
tlie  record  falls  to  show  that  defendant  was  arraigned  and  pleaded, 
the  court  will  assume  tliat  there  was  no  airalgnnieiit  or  plea— 53  Csl. 
480.  The  defendant  does  not  waive  an  arrHlginuent  and  plea  by  sub- 
mitting to  a  trial,  introducing  witnesses,  and  aUowlng  the  case  to  be 
argued  on  his  benaif— 28  Cal.  830;  3  Wis.  830;  see  8  Swedes  &  M.  587. 
When  the  ease  in  which  defendant  is  arraiffiied  is  removed  to  another 
court,  no  fresh  arraignment  is  required— 39  aid.  355. 

977.  If  the  indictment  or  information  be  for  a  felony, 
the  defendant  must  be  personally  present;  but  if  for  a 
misdemeanor,  he  may  appear  upon  the  arraignment  by 
eounseL    [In  effect  April  9th,  1880.  ] 
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Personal  presence.— The  defendant  is  arraigned  In  penlon— W  Cal. 
298 :  unless  in  case  of  misdemeanor— 42  Cal.  168.  In  case  of  breaking 
lall  and  escaping,  be  tralves  bis  right  to  bave  counsel  appear  for  nim 
in  a  case  of  misuemeanor— 65  Gal.  298;  43  CaL  168;  97  Jtuus.  643,  cited 
83  CaL  160.   See  Const.  Cal.  art.  1,  S 13. 

978.  "When  bis  personal  appearance  is  necessary,  if  he 
is  in  custody,  the  court  may  direct,  and  the  officer  in 
-whose  custody  he  is  must  bring  him  before  it  to  l)e 
arraigned. 

Rights  of  defendants.— Tbe  defendant  has  a  right  to  appear  ittid 
remain  without  cbabis  and  sbackles-43  Cal.  168. 

979.  If  the  defendant  has  been  discharged  on  bail,  or 
has  deposited  money  instead  thereof,  and  do  not  appear 
to  be  arraigned  when  his  personal  attendance  is  necessary, 
the  court,  in  addition  to  the  forfeiture  of  the  undertaking 
of  bail  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench-warrant  for  his  arrest. 

SeeS5GaL29B. 

980.  The  clerk,  on  the  application  of  the  district  attor- 
ney, may,  at  any  time  after  the  order,  whether  the  coiirt 
is  sitting  or  not,  issue  a  bench-warrant  to  one  or  more 
counties. 

See  56  CaL  298. 

981.  The  bench-w^urrant  upon  the  indictment  or  in- 
formation must,  if  the  offense  is  a  felony,  be  substantially 

in  the  following  form:  County  of .    The  people  of 

the  State  of  California  to  any  sheriff,  constable,  marshal, 
or  policeman  in  this  State :  An  indictment  having  been 

found  (or  information  tiled)  on  the  — —  day  of ,  a.  d. 

eighteen ,  in  the  Superior  Court  of  the  county  of  - — , 

charging  C.  D.  with  the  crime  of (designating  it  gener- 
ally); you  are,  therefore,  commanded  forthwith  to  arrest 
the  above  named  G.  D.,  and  bring  him  before  that  court, 
(or  if  the  indictment  and  information  has  been  sent  to  an- 
other couit,  then  before  that  court,  naming  it  (to  answer 
said  indictment  (or  information);  or  if  the  court  be  not  in 
session,  that  you  deliver  him  into  the  custody  of  the 
sheriff  of  the  county  of  -— . 


§§  962-3        ABRAIGNIIENT  OF  PSFSNDANT.  ^ 

Given  under  my  band,  with  the  seal  of  said  court 

Affixed » this day  of ,  a.  d. . 

By  order  of  said  Court. 

[seal.]  E.  F.,  Clerk. 

[In  effect  April  0th,  1880.] 

Cited— 55  Gal.  2!)8;  54  CaL  102.  A  general  deserlption  of  the  offense  Is 
sofflcient— 9  Qa.  75. 

982.  The  defendant,  when  arrested  under  a  warrant 
for  an  offense  not  bailable,  must  be  held  in  custody  by 
the  sheriff  of  the  county  in  which  the  indictment  is  found 
or  information  filed,  unless  admitted  to  bail  after  an 
examination  upon  a  writ  of  habeas  corpus;  but  if  the 
offense  is  bailable,  there  must  be  added  to  the  body  of 
the  bench-warrant  a  direction  to  the  following  effect :  *  *  Or, 
if  he  require  it,  that  you  take  him  before  any  magistrate 
in  that  county,  or  in  the  county  in  which  you  arrest  him, 
that  he  may  give  bail  to  answer  to  the  indictment^  or 
information" ;  and  the  court,  upon  directing  it  to  issue, 
must  fix  the  amount  of  bail,  and  an  indorsement  must  be 
made  thereon  and  signed  by  the  clerk,  to  the  following 
effect:  "The  defendant  is  to  be  admitted  to  bail  in  tljie 
sum  of dollars."    [In  effect  April  9th,  1880.] 

Citad-51  Cal.  103;  55  Cal.  298. 

983.  The  bench-warrant  may  be  served  in  any  county, 
in  the  same  manner  as  a  warrant  of  arrest,  except  that 
when  served  in  another  county  it  need  not  be  indorsed  by 
the  magistrate  of  that  county. 

Oited-^  CaL  298.    See  Abhest,  ante,  SS  841-851. 

984.  If  the  defendant  is  brought  before  a  magistral 
of  another  county  for  the  purpose  of  giving  bail,  the 
magistrate  must  proceed  in  respect  thereto  in  the  same 
manner  as  if  the  defendant  had  been  brought  before  him 
upon  a  warrant  of  arrest,  and  the  same  proceedings  must 
be  had  thereon. 

Cited-55  Cal.  298. 

985.  When  the  information  or  indictment  is  for  a 
felony,  and  the  defendant,  before  the  filing  thereof,  has 
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proceed  accordingly;  but  if  be  alleges  that  anotber  name 
is  bis  true  name,  tbe  court  must  direct  an  entry  tberoof  in 
tbe  minutes  of  the  arraignment,  and  the  subsequent  pro- 
ceedings on  tbe  information  or  indictment  may  bo  bad 
against  bim  by  that  name,  referring  also  to  tbe  name  by 
wbicb  be  was  first  cbarged  tberein.    [In  effect  April  9th, 

1880.] 

Name  imknown.»If,  when  annlgned,  the  defendant  falls  to  ffire 
his  tnie  name  on  reqnest,  he  cannot  afterward  complain  if  he  Is  tried 
by  the  name  specified  in  the  indictment— 3  Nev.  251.  If  he  gives  his 
true  name,  it  must  be  Bnbstltnted,  and  tbe  nnbspqnent  proceedings  be 
had  in  the  true  name^32  CaL  64;  -wiiich  must  bo  entered  on  the  min- 
utes—6  Cal.  212. 

8ee  ante,  S  988.  and  note. 

990.  If,  on  tbe  arraignment,  tbe  defendant  requires  it, 
be  must  be  allowed  a  reasonable  time,  not  less  than  one 
day,  to  answer  the  indictment  or  information.  He  may, 
in  answer  to  the  arraignment,  move  to  set  aside,  demur, 
or  plead  to  the  indictment  or  information.  [In  effect 
April  9th,  1880.] 
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CHAPTER  n. 

flSTTIKO  A8IDS  TRB  INDIGTMRNT. 

.  I  99S.  Indictment,  irhea.  wb  aside  on  motion. 

$  966.  Defendant  walTea  objections*  imless  he  makes  the  motion4 

i  997.  Motion*  when  heard.  If  denied  or  granted,  what  proceedings 

are  tobeliad. 
I  996.  Effect  of  order  f  orsnhmission. 
i  999.  Order  no  har  to  another  prosecution. 

995.  The  indictment  or  information  mnst  be  set  aside 
by  the  court  in  ^hich  the  defendant  is  arraigned,  npon 
his  motion.  In  either  of  the  following  cases:  If  it  be  an 
indictment— 

1.  Where  it  is  not  found,  indorsed,  and  presented  as 
prescribed  in  this  Code. 

2.  When  the  names  of  the  witnesses  examined  before 
the  grand  jury,  or  whose  depositions  may  have  been  read 
before  them,  are  not  inserted  at  the  foot  of  the  indict- 
ment, or  indorsed  thereon. 

3.  When  a  person  is  permitted  to  be  present  during  the 
session  of  the  grand  jury,  and  when  the  charge  embraced 
in  the  indictment  is  under  consideration,  except  as  pro- 
vided in  section  nine  hundred  and  twenty*1ive. 

4.  When  the  defendant  had  not  been  held  to  answer 
before  the  finding  of  the  indictment,  on  any  ground  which 
would  have  been  good  ground  for  challenge,  either  to 
the  panel  or  to  any  individual  grand  juror. 

If  it  be  on  information— 

1.  That  before  the  filing  thereof  the  defendant  had  not 
been  legally  committed  by  a  magistrate. 

2.  That  it  was  not  subscribed  by  the  district  attorney 
of  the  county.    [In  effect  April  26th,  1880.] 

Motlon.--Maklnff  oat  and  filln?  a  written  application  is  not  sufBdenl 
to  eonstitnte  a  motion.  The  attention  of  the  court  mnst  be  ealled  to 
It,  and  the  court  be  moved  to  grant  it-41  Cal.  669.  Where  the  evidenoe 

Fbv.  Codb.— 83. 
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ney;  pravidedt  tbat  after  such  order  of  resubmission  the 
defendant  maj  be  examined  before  a  magistrate,  and 
discbarged  or  committed  by  bim,  as  in  otber  cases,  if, 
before  indictment  or  information  fil^,  be  bas  not  been 
examined  and  committed  by  a  mafgistrate*  [In  effect 
April  9tb,  1880.] 

998.  If  tbe  court  directs  tbe  case  to  be  resubmit^,  or 
an  information  to  be  filed,  the  defendant*  if  already  in 
custody,  must  so  remain,  unless  be  is  admitted  to  bail';  or, 
if  already  admitted  to  bail,  or  money  bas  been  deposited 
instead  thereof,  the  bail  or  money  is  answerable  for  tbe 
appearance  of  the  defendant  to  answer  a  new  indictment 
or  information;  and,  unless  a  new  indictment  is  found, 
or  information  filed  before  the  next  grand  jury  of  tbe 
county  is  discharged,*  the  court  must,  on  the  discharge  of 
such  grand  jury,  make  the  order  prescribed  by  the  pre* 
ceding  section.    [In  effect  April  9th,  1880.] 

999.  An  order  to  set  aside  an  indictment  or  Informa* 
tion,  as  provided  in  this  chapter^  is  no  bar  to  a  future 
prosecution  for  the  same  offense.    [In  effect  April  9th,  ' 
1880.] 


H 1002-4  ixBXuiuanL  M* 


GHAFTBR  nL. 


I  HNS.  Pleading  on  part  of  defendant. 

I  lOOI.  Demnner  or  plea,  when  p«it  In. 

S  1004.  Oronnds  of  demnner. 

S  1005.  Demurrer,  how  put  In.  and  Ite  form- 

S  1006.  When  heard. 

1 1007.  Judgment  on  demurrer. 

1 1006.  If  allowed,  bar  to  another  proseeotlon;  when. 

S  1000.  If  reBubmisBlon  not  ordered,  defendant  dlachaigad,  ettt. 

S  1010.  Proceedings,  If  gubmlssion  ordered. 

S  1011.  Proceedings,  if  demurrer  Is  diaadlowed. 

f  1012.  Objections,  forming  ground  of  demurrer,  when  taken. 

1002.  The  only  pleading  on  the  part  of  the  defendant 
is  either  a  demurrer  or  a  plea. 

1003.  Both  the  demurrer  and  plea  must  be  pat  in,  in 
open  court,  either  at  the  time  of  the  arraignment  or  at 
such  other  time  as  may  be  allowed  to  the  defendant,  for  . 

that  purpose. 

Objections,  when  taken.— Objections  to  the  insufflclenry  of  the 
Indictment  must  bo  taken  at  the  trial— 4  Cal.  226:  id.  240;  and  a  failure 
to  demur  at  the  proper  time  is  a  waiver  of  the  objection— 3A  Id.  115;  48 
id.  550;  49  id.  3:^0;  see  $$  »7(M)0.  All  defects  purely  technical  must  be 
taken  advantage  of  before  verdict— 6  Md.  410. 

E£B»ct  of  demurrer.— The  offense  is  admitted  bv  the  demurrer— 44 
Yt.  6J9:  but  it  does  not  admit  the  legal  effect  of  the  facts  therein 
pleaded— 84  Pa.  St.  18.  It  puts  In  issue  the  legality  of  the  whole  pro- 
oeeding-84  Pa.  St.  65. 

1004w  The  defendant  may  demur  to  the  indictment  or 
information,  when  it  appears  upon  the  face  thereof, 
either— 

1.  If  an  indictment,  that  the  grand  jury  by  which  it 
was  found  had  no  legal  authority  to  inquire  into  the  of- 
fense charged,  by  reason  of  its  not  being  within  the  legal 
jurisdiction  of  the  county;  or,  if  an  information,  that  the 
oourt  has  no  jurisdiction  of  the  offense  charged  therein. 

a.  That  it  does  not  substantially  conform  to  the  require- 
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CHAFTEB  V. 

I 

TtuanaoBrnxx  os*  obbtain  jsnotmbntb  tbom  thb  countt 

OOUBT  TO  THB  PISTBICT  €OXJBT  OR  MUNICIPAL  CBIHINAIr 
COI7BT  or  BJLS  ntAKCISCOw 

1 1028k  Trannmlsrion  of  loctlctineBto  ttma  tbe  Gwmtj  to  Blstrlet 

Courts.   [Bepealedo 
i  1029.  Indictments  agftUiBt  a  snpeilorjndge. 
f  IWk  lEkHetiDeiits  tnuMaitted  to  Municipal  Griainal  Ceurt.  tBe 

pealed.} 

102a    Bepealed.    [In  effect  Marcb  12tb,  1880.] 

1029.  Wben  an  indictment  is  found,  or  an  information 
filed  in  a  Superior  Gonrt  against  a  judge  thereof,  a  certifi- 
cate of  that  fact  must  be  transmitted  by  tbe  clerk  to  the 
goTemory  who  i^all  thereupon  designate  and  direct  a 
judge  <>f  the  Superior  Court  of  another  comity  to  preside 
at  the  trial  of  such  indictment  or  information,  and  hear 
and  determine  all  pleas  and"  motions  affecting  the  defend- 
ant thereunder  before  and  aft«r  judgment.  [In  effect 
Siaroh  12th,  188a] 

103a    Repealed^    [In  effect  March  12th»  IttOi] 
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€Oxtxt$  tho  court  &om  wbioh  tUe  acUua  iB  removed  must  at 
any  time,  upon  appUoatioii  of  the  disttict  attorney  or  the 
defendant,  order  sach  papers  or  pleadings  to  be  tians- 

x»ittedby  the  elerk,  ai!eriUled,xM>py  tbcnelbeliigretftiaed. 
;— If  arrsljniiifiHt  hag  Mm  nuMle  In  .Ui»  place  ythvn 


-u6  Imlfctilpeiit  WBS  f^udTltueed  not  bo  made  at  tli6  place  to  'woicb 

^um^rmot^^f^WLmihQmi  sto;  a  y».:cnrmi  w  oa.a»: 

MAla,2l2s  tboiiffba4pttblearralgiuiieiitwoQiaiiotbe«rior--|  111.83. 


CHAPTER  YIL 

TEB  HODB  OF  TBXAI^ 

SIOIL  braeotftMstdefliMd. 

1 1012a  How  tried. 

HOIS.  THien  praMoee  of  ditfiMMliint  toaeeeMaiy  on  Uie  trisi 

lOCL    An  issne  of  fact  arises: 

1.  Upon  a  plea  of  not  guilty. 

2.  Upon  a  plea  of  a  former  convictioii  or  acquittal  of  the 
same  offense. 

3.  Upon  a  plea  of  once  in  jeopardy.  [In  effect  April 
96th,  1880.) 

SuM.  1.  If  the  indictment  charged  onlr  manSlaiigfater,  and  worda 
•re  Interpolated,  inakhur  it  charge  murder,  and  defendant  pleada 

{[uUtyauu  goes  to  trial,  ne  may  prove  the  Interpolation,  and  can  be 
rledf  f or  manslaughter  only— ^  CaL  448.  Consent  cannot  confer  Jurls- 
dlcticm  to  try  for  any  offense  other  than  that  charged— W  GaL  448.  See 
anle,  S  Mi6i  seo  also  29  GaL  40S. 

1042.  Issues  of  fact  must  be  tried  by  Jury,  unless  a 
trial  by  jury  be  waived  in  criminal  cases  not  amoimting 
to  felony,  by  the  consent  of  both  parties  expressed  in  open 
court  and  entered  in  its  minutes.  In  cases  of  misde- 
meanor the  jury  may  consist  of  twelve,  or  any  number 
less  than  twelve  upon  which  the  parties  may  agree  in 
open  court.    [In  effect  February  23th,  1880.] 

TMal  by  jnry.— The  right  of  trial  by  Jory  Is  a  sacred  right,  and  one 
lecnred  by  tbo  guarantees  of  the  Constitution— 43  Cal.  146.   8eo  Const. 


Conn.  281:  ISUlch.  SSl;  10  Mo.  498;  6  Ark.  flOl;  5 Ohio  St.  283;  13  Id. 
di  43  Wb. 403:  17  Ark.  290;  f»  Mich.  193;  38  Md.  209;  see  41  Mo.  470;  21 
Ari&.  228;  20  Alu.  L.  J.  290.  The  action  of  a  police  magistrate  in  coni> 
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Qltting  a  mliKtr  chUd  to  the  Industrial  tehool.  dOM  not  aoMMiiit  to  • 
erlmtnal  proaeeiittoo.  nor  to  prooedoio  aoeordvg  to  the  cootw  of  the ' 
comiudu  Jaw* and  tbo  minor, tiieref ore.  U  not  entitled  to  atrial  bj 
|ai7— Ai  Gnf.  WO.  Aliens  are  not  entitled  to  a  Jnry  of  one-halt  alien* 
— »lGal.di»«.   Bceowtetvageie. 

1043.  If  tlie  pioteontion  be  for  a  felony,  thedefendant 
must  be  piBxionally  present  at  the  trial;  but  if  for  mlade* 
rneanor,  the  trial  may  be  had  in  the  absence  of  the  de* 
feudant;  if,  however,  his  presence  is  necessary  for  the 
purpose  of  identification,  the  court  may,  upon  application 
of  the  district  attorney,  by  an  order  or  warrant,  require 
the  fwrsonal  attendance  of  the  defetidant  at  the  triaL 

( In  effect  April  9th,  188a] 

Bight  to  appear  in  person— 43  Gal.  188.   See  Const.  Pror.  tmte,  p.  If. 
It  Is  error  to  declare  a  bond  forfeited  because  defendant  failed  to  ap- 

I'earpetsonall/atUietrial-4Fac.O.I«.J.450;29CaLin.  8eediile,iS 
re,  1010.  Distinction  beitween  felonies  and  mlsdeniauion-eeo  wrte, 
1 17.  Where  one  is  indicted  for  a  felony,  and  has  been  committed  to 
ban.  the  court  shoold  at  the  commenoeuieat  of  the  tnal,  order  him 
Into  aetoal  oastody— 49  OaL  12. 
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4.  Prosecutions  for  misdemeanor,  when  the  defendant 
is  on  bail.    [In  effect  April  Oth,  1880.] 

A  felony  is  n  crime  which  is  or  may  be  panisliablo  with  death*  or  by 
imprisonmeut  in  the  State  prison— see  Desty's  Crim.  Law,  S  S*  ana 
note;  see  also  antCf  S 17.  Every  other  crime  is  a  misdemeanor—flee 
Desty'a  Crim.  Law,  5  4,  and  note;  see  alio  mUe,  S 17. 

KH9.  After  his  plea,  the  defendant  is  entitlad  to  at 
least  two  days  to  prepare  for  tzial* 
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TITLE  VII, 

Of  Prooeedings  after  the  Commencement  of  the 
Trial  and  before  Judgment. 

CBAF      L     OHALLBiroiKa  TBB  JUBT,  §§  1056-^ 

n.    The  Triai.,  §§  1093-1131. 

nL     Ck>KDUGT  OF  THE  JUBT  AFTKR  GJLUSB  IB  8UB* 
HITTBD  TO  THBU,  §§  1131^-43. 

rV.  Thb  Vbrdiot,  §§  1147-^. 

V.  Bills  of  Excbftion,  §§  1170-6. 

VL  New  TBIAL8,  §§  1179-«2. 

VU.  Abbbst  of  JvDaKBNT,  H  uas^ 


OBJkJjjamuMO, 


Sioss 


CHAPTEBL 


CHALTiKKOiyQ  THE  JUBT«. 

IMS.  DflflnltloiiMiddlTlsiOBof  cbaUetiges. 

1050.  Defendttnts  cannot  serer  in  cbaUengM.. 

1M7.  Panel  defined. 

VMS.  CbaUenge  to  the  jiuT  defined. 

1098.  Upon  wbat  founded. 

lOeO.  Wlien  and  liow  taken. 

1061.  Exception,  if  Bofllciency  of  the  eballenge  be  denied.' 

1062.  If  exception  ovemiled,  court  may  allow  denial*  etc. 

1065.  Denial  of  challenge,  how  made,  and  trial  thereoL 
lOOi.  Challenge  for  Mas  hi  sunmoning  offloer. 

1069.  Proceedings,  if  challenge  allowed. 

1066.  Defendant  to  be  informed  of  his  right  to  cbaOenge.. 

1067.  Kinds  of  ehaUenges  to  IndlTidoal  juror. 

1068.  Challenge,  when  taken. 

1069.  Peremptory  challenge,  what,  and  how  taken. 

1070.  Nomber  of  peremptory  challenges. 

1071.  Definition  and  kinds  of  challenge,  for  canse. 

1072.  General  caoses  of  challenge. 

1073.  Particular  cause  of  challenge. 

1074.  Ground  of  challenge  for  actual  bias. 

1075.  Exemption  not  a  ground  of  challenge. 

1070.  Causes  of  challenge,  how  stated. 

1077.  Exceptions  to  challenge  and  denial  thereof. 

1078.  Challenge,  how  tried. 

1079.  Triers,  how  appointed.  Majority  may  decide.  CB^peiled.] 

1060.  Oath  of  triers.   CBepealed.] 

1061.  Juror  cliallenged  may  be  examined  as  a  witness. 
1082.  Rules  of  evidence  on  trial  of  challenge. 

1065.  Decision  of  court  to  be  entered. 
1061.  Instmetions  on  trial  for  actual  bias.   CBepealed.] 
1069.  Verdict  of  triers,  and  its  effect.  CBepealed.] 

1066.  Challenges,  first  by  the  defendant. 

1067.  Order  of  challenges. 
1088b  Peremptory  challenges,  when  may  be  taken. 

155.   A  challenge  is  an  objection  made  to  the  trial 

jurors,  and  is  of  two  kinds: 
Pmr.  CoDB.- 
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1.  To  the  panel. 

2.  To  an  individual  juror. 

OhaUenges.— The  coart  may,  of  its  own  motion,  for  any  cood 
reason,  excuse  a  qualified  juror— 82  Cal.  43;  see  2  ICason,  91 ;  10  watt. 
767;  20  Qa.  164;  2  Dev.  A  B^il.  The  rejection  of  a  juror  bj  the  court 
does  not  prejudice  the  defendant,  and  Is  not  matter  ayaUaole  in  error 
-32  Cal.  46;  17  id.  80;  7  id.  140;  4  QrajT,  19. 

1056.  When  several  defendants  ar4  tried  together, 
they  cannot  sever  their  challenges,  but  must  Join  therein. 

Severing  challenges.— Wheire  defendants  elect  to  be  tried  jointly 
they  cannot  sever  their  challenges-seal.  301;  28  Ala.  107;  100100,298: 
10B.L159. 

1057.  The  panel  is  a  list  of  jurors  returned  by  a  sheriff 
to  serve  at  a  particular  court,  or  for  the  trial  of  a  particular 
action. 

1058.  A  challenge  to  the  panel  is  an  objection  made  to 
all  the  jurors  returned,  and  may  be  taken  by  either  party. 

1059.  A  challenge  to  the  panel  can  be  founded  only 
on  a  material  departure  from  the  forms  prescribed  in 
respect  to  the  drawing  and  return  of  the  jury  in  civil 
actions,  or  on  the  intentional  omission  of  the  sheriff  to 
summon  one  or  more  of  the  jurors  drawn. 

Challenge  to  the  panel.— A  challenge  to  the  panel  is  based  on  the 
partiality,  or  bias,  or  default  of  the  officer  making  the  return  of  the 
▼euire— 49  Cal.  ITS;  1  Mann.  (Mich.)  451;  1  Leach,  101;  or  if  the  statute 


reouirements  are  not  comjilied  with— 20  La.  An.  306;  13 Minn.  341.   It 

cen 

meapc  -        , 

taken  before  plea— 8  Bam.  A  0. 417;  2  Moody  A  B.  406. 


will  not  lie  on  the  groung  that  the  jury  was  summoned  after  com- 

, ,  _  no  groi _„_, 

returned  possess  the  requisite  qualUlcatloDS— 3  Wend.  314.   It  must.be 


mencement  of  the  term— 10  Gal.  59.   That  ail  persons  of  a  particular 
fraternity  have  been  excluded*  is  no  ground  of  challenge,  if  those 


1060.  A  challenge  to  the  panel  must  be  taken  before 
a  juror  is  sworn,  and  must  be  in  writing  or  be  noted  by  the 
phonographic  reporter,  and  must  plainly  and  distinctly 
state  the  facts  constituting  the  ground  of  challenge. 

1061.  If  the  sufficiency  of  the  facts  alleged  as  ground 
of  the  challenge  is  denied,  the  adverse  party  may  except 
to  the  challenge;  The  exception  need  not  be  in  writing, 
but  must  be  entered  on  the  minute^  of  t,be  court,  or  of  the 
phonographic  reporter,  and  thereupon  the  court  must 
proceed  to  try  the'  sufficiency  of  the  challenge,  assuming 
the  facts  alleged  therein  to  be  true. 
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la  wtHdaz^lt  Should  be  in  writing— 1  MttUL  (Mkh.)  491;  I  Car.  A 
X.23S,  619.  An  aintaded  cbaUenge  takes  the  place  ot  the  original— 
48  Gal.  256;  see  jMif,  S 1068,  note. 


npon 
niay  1 

Used  opinion  of  guilt  or  Innocence  need  not  be  proved  when  the 
challenge  is  for  favor— id.  And  any  fact  or  circumstaQce  from  vrbich 
bias  ana  prejudice  may  be  inferred  is  admissible  in  evidence— 1  Denio» 
191 ;  see^  id.  121.  Is  is  not  sufficient  to  prove  thafe  a  juror  has 
formed  an  unfavorable  opinion  of  the  defendant— 2  Barb.  216 ;  see  posU 
S 1076,  note. 

1062.  If,  oa  the  .exception,  the  court  finds  the  chal- 
lenge sufficient,  it  may,  if  justice  requires  it,  permit  the 
party  excepting  to  withdraw  his  exception^  and  to  deny 
the  facts  alleged  in  the  challenge.  If  th^  exception  is  al- 
lowed, the  court  may,  in  like  manner,  pennit  an  amend- 
nlent  of  the  challenge. 

PhaUeagf  to  paa«L-*-An  amended  challenge  is  asobstttute  for  the 
oiJginsl-48  CaL  256. 

1063.  If  the  challenge  is  denied,  the  denial  may  bo 
oral,  and  must  be  entered  on  the  minutes  of  the  court,  or 
of  the  phonographic  reporter,  and  the  court  must  pro- 
ceed to  try  the  question  of  fact;  and  upon  such  trial,  the 
officers,  whether  judicial  or  ministerial,  whose  irregular- 
ity is  complained  of,  as  well  as  any  other  persons,  may  be 
examined  to  prove  or  disprove  the  facts  alleged  as  the 
ground  of  the  challenge. 

Svidence  on  challenge.— The  defendant  cannot  offer  his  ear  parU 
affidavit  in  evidence  in  support  of  the  challenge— 48  CaL  256. 

1064.  When  the  panel  is  formed  from  persons  whose 
nlunes  are  not  drawn  as  jurors,  a  challenge  may  be  taken 
td^  the  panel  on  account  of  any  bias  of  the  officer  who  sum- 
mbned  them,  which  would  be  good  ground  of  challenge  to 
a  juror.  Such  challenge  must  be  made  in  the  same  form, 
a^  determined  in  the  same  manner,  as  if  mad6  to  a  juror. 

Bias  on  snmmoning.— This  section  only  allows  a  challenge  of  the 
panel,  <hi  account  of  such  bias  in  the  officer  or  person  serving  the 
▼oUre,  as  is  mentioned  in  S  1071-4!)  Cat  178.  Where  the  sheriff,  act* 
ing,  had  formed  and  expressed  an  opinion  tliat  defendant  was  guilty. 
the  challenge,  on  the  ground  of  bias,  ought  to  have  been  allowed— 40 
C^W2.   8eelOGaL69. 

1065.  If,  either  upon  an  exception  to  the  challenge  or 
•denial  of  the  facts^  the  challei^  is  i^lowed,  the  coutt 


-fs 
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mapUrrr  e]Mllenge8-34  Id.  U.  Wtthont  jUHntog  tb*  juror,  or  stat- 
ing tmem  eomliic  to  Ida  knon^edge,  a  doilaMid  or  offer  to  dialleium 
imr  the  tir^ti  loxor  Is  eoeepted,  but  not  sworn,  may  be  properly 
refused— 19  CU.  W.  The  defendant  miir  chaDence  peremptorily  at 
any  time  after  the  name  to  drawn  and  beitnre  the  juror  is  sworn  to  try 
the  caase-47  CaL  122;  M  Id.  IS;  10  id.  M:  4  id.  IM.  On  due  cause 
ahown,  the  conrt,  at  any  moment  before  the  case  is  opened  or  tiie 

ftror  is  sworn,  will  permit  a  peremptory  challengo-49  CaL  Ml ;  61  Ahk 
;  6  Leigh,  7W;  »  »k  St  1£ 

1070.  If  the  offenae  charged  be  poniahable  with  death, 
or  with  impritonment  in  the  State  prison  for  life,  the  de- 
fendant is  entitled  to  twenty  and  the  State  to  ten  peremp- 
tory challenges.  On  a  trial  for  any  other  offense,  the 
defendant  is  entitled  to  ten  and  the  State  to  five  peremp- 
tory challenges.  [Approved  March  dOth,  in  effect  July 
1st,  1874.] 

1071.  A  challenge  for  caose  may  be  taken  by  either 
party.  It  is  an  objection  to  a  particular  juror,  and  is 
either— 

1.  General— that  the  juror  is  disqualified  from  serving 
In  any  case;  or, 

2.  Particular— that  he  is  disqualified  from  serving  in 
|he  action  on  trial. 

1072.  General  causes  of  challenge  ar»-« 

1.  A  conviction  for  felony. 

2.  A  want  of  any  of  the  qualifications  prescribed  by 
law  to  render  a  person  a  competent  juror. 

3.  Unsoundness  of  mind,  or  such  defect  in  the  faculties 
of  the  mind  or  organs  of  the  body  as  renders  him  incapa- 
ble of  performing  the  duties  of  a  juror. 

1073.  Fitftionlar  causes  of  challenge  are  of  two  kinds : 

1.  For  soeh  a  bias  as,  when  the  existence  of  the  facts 
Is  ascertiiined,  in  judgment  of  law  disqualifies  the  juror, 
•nd  which  is  known  in  this  Code  as  implied  bias. 

2.  For  the  ezistenoe  of  a  state  of  mind  on  the  part  of 
the  juror  in  reference  to  the  case,  or  to  eitHer  of  the  par- 
ties, which  will  prevent  him  from  acting  with  entire  im- 
partiality and  without  prejudice  to  the  substantial  rights 
of  either  party,  which  is  known  in  this  Code  as  actual 
bias.    [AppcovQd  March  dOth,  in  effect  July  Ist,  1874.  ] 
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Pattiotilar  oaii^ei  of  dujlengo  are  of  two  kinds— 49  CaL  10d. 

Subd.  i.  That  he  had  fonned  and  expressed  an  oi^nlon  as  to  the 
-<  gqilt  of  the  prisoner,  or  has  shown  feelings  of  hostility  to  hhn,  is  a 
good  ground  of  challenge— 3  Wend»  314 ;  see  49  Gal.  178. 

'     8ubd.%  The  mere  formation  ofhypothet!eal<9lnloiis  founded  on 

-  hearsay  or  informatloB  would  not  support  a  challenge— 450al.  143 :  pro- 

,.  Tided  he  had  no  feeling  of  inallce  or  ill-will  against  defendant— 4d  l^lil. 

183.   The  challenpre  must  be  entered  on  the  minutes,  and  application 

he  made  to  have  triers  appointed— 41  CaL  39.  QQQpo9t»  %  107$  note. 

1074.  A  challenge  for  implied  bias  may  be  taken  fpr 
all  or  any  of  the  following  causes,  and  for  no  other: 

1.  Consanguinity  or  affinity  within  the  fourth  degriee 
to  the  person  alleged  to  be  injured  by  the  offense  charge^* 
or  on  whose  complaint  the  prosecution  was  instituted,  pr 
to  the  defendant.  ^ 

2.  Standing  in  the  relation  of  guardian  and.  ward,  attor- 
ney and  client  master  and  servant,  or  landlord  and  ten- 
ant, 'or  being  a  member  of  the  family  of  the  defendant,  or 
of  the  person  alleged  to  be  injured  by  the  offense  chaiged, 
or  on  whose  complaint  the  prosecution  was  instituted,  or 
in  his  employment  on  wages.       ,       , 

'8.  Being  a  party  adverse  to  the  defendant  in  a  civil  ^ 
tion,  or  having  complained  against  or  been  accused  by 
him  in  a  criminal  prosecution. 

4.  Having  served  on  the  grand  jury  which  found  thd 
indictment,  or  on  a  coroner's  jury  which  inquired  into  the 
death  of  a  person  whose  death  is  the  subject  of  the  indi^ 
ment  or  information. 
'  6.  Having  serred  on  a  trial  jury  which  has  tried  an- 
other person  for  the  offense  charged.  ' 

6.  Having  been  one  of  a  jury  formerly  swdm  to  try  the 
same  chaige,  and  whose  verdict  was  set  a^dev  or  which 
was  dischaiged  without  a  verdict,  after  the  ease  was  sdb- 
mittedtoit.  •    ■'■> 

7.  Having  served  as  a  juror  in  a  civil  action  brought 
against  the  defendant  for  the  act  chaxged  as*  an  offense/ 

8.  If  the  offense  charged  be  punishable  with  death,  the 
entertaining  of  such  conscientious  opinions  as  would  pte- 
olude  his  finding  the  defendant  guilty;  in  which  case  he 
must  neither  be  permitted  nor  compelled- tO  sertre  a*  a 
juror.    Lin  effect  April  9th,  1880.  ] 
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>  1.  To  the  paneL      :  <. 
%  To  an  indlTidnal  Jnrpr,  for  a  general  disqualification. 
8.  To  an  individaal  jnror,  for  an  implied  bias. 
4.  To  an  IndiTiduai  juror,  for  an  aotoal  bias. 

.See37Cid.e76;  45id.S2S. 

1068.    If  all  challenges  on  both  sides  are  disallowed, 
either  party,,  Ar^t  the  people  and  then  the  defendant,  may 
take  a  peremptory  challenger  unless  the  parties'  per- 
emptory challenges  are  exhausted. 
•If  the 


to  s  juror  oefore 
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mm.  Order  of  trfaL 

1094.  Wben  order  of  trial  may  be  deiwrtedfinnii. 

lOMw,  lYwnberofooiijiflelwlioiiiarazsiDetliseaae. 

lOM.  Defendant  presdmed  innocent.  Beasoq^le  doabi. 

1097.  BeasonabledoabtastodegreeeonTlctsonljoflowefti 

1098.  Sepantetriab. 

1099.  DlflcbargUg  defendant  tlMit  he  maj  be  ftivtt&eH. 

1100.  Same.  ^ 

1101.  Xffectofsaebdiacbarge. 

1102.  Boles  of  evidence  in  citn  appllctf>le  to  criminal  ewei^ 

1103.  Erldence  on  trial  for  treason. 
HOI.  Sridenoe  on  trial  for  eonqrtiaey. 

UOS.  'When  burden  of  proof  sbifts  In  trials  for  mnider. 

1100.  Eridence  on  a  trial  for  bigamy.  .  ^ 

1107.  Erldence  upon  a  tijial  for  forging  bank-bills,  etp. 

1108.  Erldencenpon  trial  for  abortion  and  seduction. 

1109.  Evidence  on  a  triia  for  selling,  etc,  lottery  tleketi.  ^ 
llllk  Evidence  of  false  pretenses./ 

1111.  Conviction  ontestimony^  accomplice. 

1112.  Proceedings,  if  evidence,  show  Ugber  olfense  than  Chaige^ 

CBepealed.] 
Ills.   Discharge  Jury  for  lack  of  Jurisdiction,  etc. 
1114.  Proceedings,  «f  '^ury  discharged  for  ivant  of  Jurisdletloii  ef 

offense  cominitted  out  of  the  State. 
IIIA.  Proceedings  In  such  case,  when  offense  committed  In  tiM 

State. 
Ills.  Same. 

1117.  Proceedings,  If  Jury  discharged  because  the  ftets  do  not  eoa* 

stltute  an  offense. 

1118.  lYhen  evidence  on  either  side  is  closed,  court  may  advise  Jsijt 

toacquit. 
HIS.  View  of  premises,  when  ordered,  and  how  conducted. 

1120.  Knowledge  of  juror  to  be  dedared  In  court,  and  he  to  b^ 

sworn  as  a  witness.  \ 

1121.  Jurors,  separation  of,  during  triaL 

1122.  Jury,  at  each  adjournment,  must  be  admonished,  ete. 
1129.'  Juror  unable  to  perform  his  duties^  proceedings. 
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%  1124.  Court  to  decide  questioiui  of  law  arlslxig  during  trlaL 

f  1125.  On  indictment  for  in5el»  Jnry  to  determine  law  and  fact. 

S  1128.  In  all  other  cases  coort  to  decide  qnestions  of  law. 

1 1 127.  Charging  the  jury. 

1 1128.  Jury  may  decide  in  court,  or  retire  in  custody  of  of&cen. 
S  1 129.  Defendant  appearing  for  trial  may  be  committed. 

I  USO.   If  district  attorney  fails  to  attend,  court  may  appoint. 

1093.  The  Jury  having  been  impanneled  and  sworn, 
the  trial  must  proceed  in  the  following^  order,  unless  otb- 
erwise  directed  by  the  court: 

1.  If  the  indictment  or  information  be  for  felony,  the 
clerk  must  read  it,  and  state  the  plea  of  the  defendant  to 
the  jury,  and  in  cases  where  it  charges  a  previous  ooik* 
yiction,  and  the  defendant  has  confessed  the  same,  the 
clerk  in  reading  it  shall  omit  therefrom  all  that  relates  to 
such  previous  conviction.  In  all  other  cases  this  formal- 
ity may  be  dispensed  with 

2.  The  district  attorney,  or  other  counsel  for  the  people, 
must  open  the  cause  and  offer  the  evidence  in  support  of 
the  charge. 

8.  The  defendant  or  his  counsel  may  then  open  the 
defense,  and  offer  his  evidence  in  support  thereof. 

4.  The  parties  may  then  respectively  offer  rebutting 
testimony  only,  unless  the  court,  for  good  reason,  in 
furtherance  of  justice,  permit  them  to  offer  evidence  upon 
their  original  case. 

^  S.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  district  attorney,  or  other  counsel 
for  the  people,  and  counsel  for  the  defendant,  may  axgno 
the  case  to  the  court  and  jury;  the  district  attorney,  or 
otlier  counsel  for  the  people,  opening  the  argument,  and 
baving  the  right  to  close. 

6.  The  judge  may  then  charge  the  jury,  and  must  do  so 
«n  any  points  pertinent  to  the  issue,  if  requested  by  either 
party;  and  he  may  state  the  testimony  and  declare  the 
law.  If  the  charge  be  not  given  In  writing,  it  must  be 
taken  down  by  the  phonograjihic  reporter.  [In  effect 
April  9th,  1880.] 
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Order  of  trial.— An  order  excludlngr  such  of  the  jurors  as  were  not 
unpaoneled  to  try  the  case  is  not  a  depriTatiozi  of  the  right  of  public 
trial— 53  CaL  4d4.  Personsaccused  of  crimes  alleged  to  have  beeu  com« 
mitccd  before  the  Penal  Code  took  effect  are  to  i5o  tried  in  accordance 
with  the  forms  of  procedurejprovidcd  in  the  Code— 4G  Cal.  117.  Though 
tho  requirements  of  thp  Code  should  appear  wholly  immaterial,  a  fail- 
ure to  comply  with  them  may  be  grounds  for  a  new  trial— 15  Cal.  478. 

Subd.  1.  The  failure  of  the  clerk  to  read  the  Indictment  is  not  a 
fatal  error  where  it  appears  that  the  Jury  were  fully  informed  of  tho 
precise  charge— 53  Cal.  494. 

Subd.  2.  The  opening  of  the  case  by  the  prosecution  is  a  simple 
statement  of  the  theory  of  the  case  without  argument  or  elaboration, 
and  tho  introduction  of  proofs  necessary  to  support  the  indictment— 
43  Cal.  349. 

Subd.  3.  The  court  may  esclnde  from  the  court-room  all  witnesses 
except  tho  one  under  examination— 53  Cal.  491.  In  general,  tho  court 
will  on  tho  application  of  cither  of  the  parties  direct  that  all  witnesses 
but  tlio  ono  under  examination  shall  leave  the  court— 53  Cal.  493;  1 
'Wheel.  C.  C.  123;  see  ante,  §  867;  and  at  any  period  of  tho  case— 1 
Wheel.  C.  C.  123.  It  is  in  the  sound  discretion  of  the  court— 29  Cal.  622. 
Should  a  witness  bo  present  in  disobedience  to  the  order  excluding 
him,  ho  is  hi  contempt,  but  it  is  no  ground  for  rejecting  his  testimony— 
20  Cal.  43i>;  3  W.  Va.  705.  See  note  to  subd.  2.  See  Evidbnob,  post,  S 
1102,  and  note. 

Rights  of  prosecntion.— The  prosecution  cannot  be  compeUed  to 
Introduce  particular  witnesses— 32  CaL  60. 

ZUghts  of  defendant.— A  defendant  ought  not  to  be  deprived  of  the 
personal  prescnco  of  a  witness  which  may  be  had  at  tho  trial— 2d  Cal. 
445.  In  criminal  prosecutions  tho  accused  shall  have  the  process  of 
tho  court  to  compel  the  attendance  of  witnesses  in  his  behalf.  See 
Coast.  Cal.  art.  J ,  {i  13.  Defendant  as  witness— see  ante,  p.  18.  Defend- 
ant is  not  entitled  to  a  bill  of  particulars  of  tho  evidence  relied  on  to 
sustain  tho  indictment— 55  CaL  236;  but  see  contra,  under  the  practice 
in  other  titate^-ll  Pick.  432;  1  Gray,  466;  2  id.  434;  4  id.  11;  15  Pick. 
322;  4lVt.526;  11  B.  1. 314;  107  Mass.  329. 

Rights  of  TTitaosses.- Witnesses  shall  not  be  unreasonably  detained 
nor  coullned  in  any  rooni  where  criminals  are  actually  imprisoned— 
Const.  Cal.  art.  1,  §  6. 

Subd.  4.  Where  defendant  is  surprised  at  the  exclusion  of  evi- 
dence relied  on  to  establish  bis  point,  ne  may  apply  for  leave  to  intro- 
duco  other  testimony— 17  Cal. 400.  Tho  defendant  is  as  much  bound  to 
produce  testimony  to  rebut  the  testimony  which  tends  to  prove  his 

fuilt  as  an  y  other  testimony  of  the  prosecution— 28  Cal.  428.   See  post, 
1102,  notes. 

Subd.  ft.  In  cases  tried  since  the  Penal  Code  took  effect,  the  dis- 
trict attorney  must  open  and  may  conclude  the  argument— 46  CaL  117; 
changiiii?  the  rule  as  prescribed  in  the  amendatory  statute  of  1854— see 
43  itiT  155.  'i  hat  the  prosecution  must  open  ana  may  conclude  the 
ai77iuncnt,  does  not  change  the  rule  prescribed  in  §  1094.  that  accused 
may  1>e  heard  by  two  counsel— 43  Cal.  154.  When  other  counsel  are 
associated  with  the  district  attorney,  the  court  may^in  its  discretion, 
for  good  rca<$onr  allow  the  associate  counsel  to  conclude— 47  Cal.  105; 
46  iu.  303;  and  the  presumption  is  that  the  court  had  good  reason  for 
allo^vlng  him  to  conclude— id.  Under  the  old  rtile,  it  was  competent 
for  tho  court  to  require  the  counsel  for  defendant  to  open  and  the 
counsel  for  tho  prosecution  to  close  tho  argument,  ^vithout  stating 
any  reason  for  the  ruling— 44  Cal.  100;  43  id.  156:  but  see  46  id.  117.  It 
is  Irregular  for  the  prosecution,  against  the  objection  of  defendant's 
coupsel,  to  comment  on  the  refusal  of  defendant  to  be  cross-examined 
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1097.  When  it  appears  that  the  defendant  has  com- 
mitted a  public  offense,  and  there  is  reasonable  gronnd  of 
doubt  in  which  of  two  or  more  degrees  he  is  guilty,  he  can 
be  convicted  of  the  lowest  of  such  degrees  only. 

See  ante,  §  1016,  note. 

Instances  of  conviction  of  lower  olfense— 4  Cal.  376;  5  id.  278;  6  id. 
M3;  17  id.  832;  35  id.  391.    See  ante,  %  1016,  note  3. 

1098.  When  two  or  more  defendants  are  jointly 
charged  with  a  felony,  any  defendant  requiring  it  must  be 
tried  separately.  In  other  cases  the  defendants  jointly 
charged  may  be  tried  separately  or  jointly  in  the  discre- 
tion of  the  court.    [In  effect  April  9th,  1880.] 

.  Separate  trials.— A  defendant  in  a  joint  indictment  bas  a  right  to 
<lemand  a  separate  trial,  or  to  waive  tne  right— 8  Cal.  303;  see  6  id.  184. 
Where  defendants  waived  separate  trials,  but  before  the  jury  was 
sworn  moved  for  separate  trials,  it  was  in  the  discretion  of  the  court  to 
refuse  the  application— 55  Cal.  230.  On  electing  to  be  so  tried,  and  be- 
Inff  tried,  one  may  be  a  witness  for  the  otheiv-o  Cal.  134;  20  id.  440;  2 
Humph.  99;  6  Mo.  1 ;  1  6a.  610;  4  Wash.  C.  C.  428. 

1099.  When  two  or  more  persons  are  included  in  the 
same  charge,  the  court  may,  at  any  time  before  the  de- 
fendants have  gone  into  their  defense,  on  the  application 
of  the  district  attorney,  direct  any.defendant  to  be  dis- 
charged, that  he. may  be  a  witness  for  the  people.  [In 
.6flect  April  9th,  1880.] 

Discharg«.^The  discharge  must  be  at  the  trial,  before  defendant 
bas  gone  into  his  defense,  by  the  com*t  of  its  own  motion,  or  on  appli- 
cation of  the  district  attorney— 48  CaL  253.  A  defendant  cannot  ba 
discharged  from  the  indictment  without  trial  except  in  the  cases  pro- 


vided by  statute— id.  One  indicted  as  an  accessory  is  a  competent 
witness  for  the  people  In  the  trial  of  the  principal— 44  Cal.  539.  An  in- 
atruction  by  the  court  to  such  witness  that  his  evidence  cannot  be 


used  against  himself ,  does  not  prejudice  defendant— id.  The  discharge 


of  oneoefendaiit  jointly  indicted,  tomalce  him  a  witness  for  the  people, 
is  In  effect  an  acquittal- 24  Cal.  48.  A  promise  by  the  prosecuting  ntlor^ 
ner  or  the  committing  magistrate  of  immunity  from  punishment  fur* 
nishes  no  groimd  for  a  disclutfge  of  the  prisoner  when  on  trial— 48  CaL 
258. 

1100.  When  two  or  more  persons  are  included  in  the 
same  indictment  or  information,  and  the  court  is  of  opin- 
ion that  in  regard  to  a  particular  defendant  there  is  not 
sufficient  eyidence  to  put  him  on  his  defense,  it  must  or- 
der him  to  be  discharged  before  the  evidence  is  closed, 
that  he  may  be  a  witness  for  his  codefendant.  [Idl  effect 
AprU  9th,  1880.] 
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Mrts  and  comlaot  of  tlie  latter  immediately  after  the  offense  are  ad- 
missible—33  N.  H.  216.  It  is  proper  for  the  court  to  instmct  tbe  jury  to 
disregard  them  miless  such  conspiracy  is  proved— 49  Cal.  649.  Tbey 
are  admissible  to  show  tliat  the  previous  confessions  of  defendant 
were  true- 19  Iowa,  fl4:  see  id.  312.  The  declarations  of  one  of  two 
def  nciants  are  admissible  only  against  the  one  who  makes  them— 47 
Ala.  573. 

An  act  of  a  third  person  done  in  the  presence  of  the  prisoner,  is 
equally  admissible  as  a  declaration  made  fa  his  presence^l  Kcyes,  (j6; 
but  if  made  when  he  is  not  present,  they  ai*e  not  admissible— 52  Cal. 
616;  nor  is  it  admissible  unless  it  is  shown  that  he  was  immediately 
concerned,  so  that  his  silence  may  be  construed  into  an  admission—^ 
Mo.  520:  but  Koe  9  Allen.  271.  Where  there  are  circumstances  of  com- 
plicity between  tbe  prisoner  and  his  wife,  evidence  of  her  exclama- 
tions at  the  time  of  the  Icilling,  if  in  liis  presence  and  hearing,  is 
admlSftible-45  CaL  143;  39  id.  56. 

If  declarations  are  offered  against  another,  made  in  his  presence. 
and  if  there  is  evidence  that  he  neard  and  understood  them,  the  Jury 
is  to  decide  whether  he  understood  them— 51  Cal.  697. 

The  declaration  of  a  child  too  young  to  testify  is  not  admissible^ 
41  Tex.  352;  so  of  words  spoken  in  sleep  or  stupor— 19  CaL  40;  39  N.  T. 
18;  4  Gray,  41. 

Declarations  of  hnsband  cannot  be  given  against  the  wife  on  her 
separate  trial— 50  Ind.  557 ;  nor  are  the  declarations  of  the  wife  admls- 
siblo  against  the  husband— 19  Cal.  275.  The  exclusion  of  a  deciaratlcn, 
when  properly  made  and  no  advantage  to  the  surprise  of  defendaiat 
Is  attempted,  is  not  error— 17  CaL  889. 

Statements  in  evidence.— A  sworn  statement  made  by  tbe  prisoner 
upon  his  examination  as  a  witness,  before  he  was^accused  of  the  crime, 
Is  admissible  against  him— 5  Rich.  391;  ION.  Y.  I3;  41  id.  7;  butothor- 
wise  if  he  bo  under  arrest  at  the  time  of  the  examination— 15  id.  384; 
see  68  N.  C.  106.  The  evidence  of  a  committing  mz^lstrato  as  to  the 
statements  made  by  the  prisoner  on  his  preliinlnary  examination  are 
not  admissible  on  the  trial— 43  CaL  556.   The  Act  of  1866.  S  865,  Is  not  ap- 

{tlicable  to  preliminary  examinations— 43  CaL  559.  The  sheriff  may 
estify  to  statements  of  accused  after  arrest,  if  they  were  made  volun- 
tarily and  without  threats  or  promise  of  reward— 44  Cal.  53!>.  State- 
ments made  by  a  prisoner  in  his  cell,  in  the  absence  of  threats  or  prom- 
ise of  reward,  are  admissible  against  him— 108  Bfass.  285.  To  prove 
statements  made  by  defendant,  a  memorandum  made  at  the  time,  or 
soon  after,  may  be  referred  to— 49  CaL  169;  but  tliey  cannot  be  proved 
by  such  a  memorandum  alone— 14  id.  144. 

Statements  of  third  persons  are  inadmissible  unless  aeeompouled 
with jproof  of  defendant's  statement,  or  conduct  in  response  thereto 
—54  Cal.  89 ;  in  harmony  with— 32  id.  98 ;  43  Cal.  171 .  They  are  evidence 
only  so  far  as  defendant  admitted  them  to  be  correct  by  assent,  silence, 
or  acts  on  his  part  construed  as  assent,  either  words  or  conduct— 49 
Cal.  171;  54  id.1§9;  32  id.  98. 

Where  defendant  gives  in  evidence  a  statement  made  to  him,  he 
cannot  prove  his  reply— 4  Zal>.  813.  The  party  calling  n  witness  is  not 
permittied  to  prove  statements  made  to  others,  which  if  testified  to  on 
W  trial  would  have  nuule  out  his  case— 49  CaL  384.  Statements  made 
to  the  prisoner  in  respect  to  his  connection  with  the  alleged  offense 
are  admissible  to  show  his  conduct  when  they  were  made,  but  not  as 
evidence  of  their  truth-T53  Cal.  613;  49  id.  172. 

The  ezolnsion  of  statements  of  the  district  attorney,  which  have  a 
material  bearing  for  the  defense,  made  under  circumstances  of  pccul- 
isr  relevancy,  and  the  credibility  of  his  own  witness.  Is  errox^-{M  CaL 
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—15  Rich.  816;  or  the  nm  of  a  plow  on  a  charge  of  steallnsr  a  plow 
— SBrev.S;  or  a  blanket  made  of  cotton  and  woolen  on  a  charge  of 


proved  that  it  was  in  barrels  when  stolen— 11  Ired.  70. 

Ownership.— When  ownership  is  laid  in  a  married  woman,  It  nnut 
1>e  proved  as  laid— 17  Gratt.  563;  id.  »65;  see  44  Ind.  409;  17  Tex.  531;  if 
Ulch.  39.  A  variance  in  the  name  of  the  owner  is  immaterial— 23  Me. 
171;  48  Ala.  165;  but  see  1  Bush,  11.  It  is  a  question  for  the  jury— 7 
Ired.  210.  Where  property  was  alleged  to  be  stolen  from  a  corporis 
tlon.  It  is  sufficient  to  prove  that  it  is  a  corporation  de  /acto—iS^  OU. 
.842;  28  Ind.  321. 

The  fact  of  ownership  may  be  proved  by  others  than  the  owner— 
4  Yerg.  145.  A  written  receipt  for  the  purchase-money  of  froocis  is 
.evidence  to  show  title-40  Ala.  372.  The  testimony  of  a  consignee  is 
.sufficient  evidence  that  the  property  is  in  hin^-i04  Mass.  652.  The 
jroods  may  be  proved  to  be  the  absolute  or  special  property  of  Um 
who  is  charged  to  be  the  owner— 19  Me.  225.  So,  if  ho  had  possession 
as  t^ent  or  bailee,  the  defendant  may  bo  convicted— 40  Ala.  54;  see  It 
Terg.M9.  So,  proof  of  rightful  possession  will  sustain  an  allegation 
of  ownership— 1 6a.  563:  so,  as  to  the  possession  of  a  house— 25  Id.  tai 
but.  vv  here  property  had  never  been  in  the  possession  of  the  agent.  It 
Is  a  fatal  variance— 35  Tex.  15.  Proof  that  property  was  held  in  trust 
will  support  an  allegation  of  ownership— 21  Me.  14;  1  Farker  Cr.  R.  829; 
«IMe.l24. 

An  indictment  alleging  property  in  a  single  person  Is  not  sustained 
by  evidence  of  property  in  several  as  partners— 1  Mass.  476:  8  Blackf . 
226;  14  N.  H.  364:  10  Rich.  169;  3  Rich.  N.  S.  230:  41  Ala.  41$;  74  N.  a 
272;  but  see  6  Allen,  517 ;  and  so,  where  title  is  alleged  in  two,  and  the 
proof  is  that  it  belonged  only  to  one— 35  Tex.  691.  The  fact  tliat  the 
money  stolen  was  in  thej[>06ses8lon  of  a  third  party,  is  sufficient  proof 
of  ownership-6  Fao.  C.  C  J.  453.  Where  a  witness  proved  the  owner- 
ship of  the  horse,  and  that  it  was  taken  from  his  possession,  and  an- 
other witness  proved  that  the  thief  had  sold  the  horse  to  him,  it  is  suf- 
ficient evidence  to  support  a  conviction— 6  Fac.  G.  L.  J.  569. 

Valne.— The  genuineness  of  a  bank-note  must  be  proved— 3  Bar. 
(Del.)  563;  4  Rich.  356;  4  Denlo.361;  2  Keyes,145.  It  may  bo  proved 
by  the  person  from  whom  stolen^Sl  Ala.  829;  8  Gray,  402:  57  Barb. 
827.  Evidence  that  defendant  passed  it  as jrennlne  is  sufficient  proof 
of  genuineness  and  value— 2  Va.  Cas.  125;  CParker  Cr.  R.  256.  Parole 
evidence  of  the  contents  of  the  bills  is  admissible— 18  Johns.  90.  The 
witness  may  refresh  his  recollection  of  the  value  of  the  goo<ls  from  a 
schedule  made  by  his  clerk  in  his  presence— 37  Me.  246<.  Where  pon* 
ishment  does  not  depend  on  value,  proof  of  value  is  not  essential- 12 
Allen.  183.  Evidence  that  the  witness  went  one  hundred  miles  to 
hunt  the  stolen  horse,  would  tend  to  prove  that  he  was  of  some  value 
-«£ng.6«. 

Identity.— The  Identity  of  the  goods  stolen  must  be  proved— 43  CaL 
638;  see  19  id.  603.  In  larceny  of  coin,  the  lury  must  determine  whether 
the  coin  proved  is  of  tho  same  kind  as  that  stolen— 23  Cal.  150.  Iden- 
tity and  ownership  of  stolen  propwty,  how  established  by  proof— 4S 
Cal.  639. 

Guilty  knowledge.— The  guilty  knowledge  and  Intent  of  the  de* 
fendant  must  be  proved— 47  Cal.  103;  32  Mo.  571.  So,  In  tho  case  of 
hiring  a  horse  promising  to  return  it  by  evening— 18  Cal.  337;  28  id. 
280.  So,  where  defendant  was  with  one  who  stole,  and  saw  htm  steal 
without  Interference  on  his  part— 27  Cal.  48:^.  Evidence  that  other 
stolen  projperty  was  found  in  defendant's  possession,  is  admissible  to 
show  guilty  knowledge— 15  Mo.  168.   The  defense  cannot  prove  that  he 
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taken  was  authorized  by  law  to  administer  it-32  m.  429.  On  a  duurge 
of  perjury  before  a  ccHnmlttingmagistrate,  the  prosecution  may  proTO 
wliat  aefendant  swore  to  by  parole  eyidence-«9  CaL  95;  Tbach.  O.  O. 
604.  The  materiality  of  the  matter  sworn  to  must  be  established  by 
eTidence— 33  Iowa»  403;  10  Kan.  157.  It  is  competent  to  show  that  tho 
motives  of  defendant  were  corrupt— 6  N.  H.  352.  That  the  false  oath 
was  taken  willfully  and  corruptly  must  be  established  by  proof — 41 
Ala.  419.   The  falsity  of  matter  sworn  to  may  be  proved  by  books  and 

Spers  kept  by  the  party  and  under  his  control— Deady.  127.  Where 
e  prosecution  makes  out  a  prima  fiicie  case,  the  burden  is  cast  on 
the  prisoner  to  prove  surprise,  inadvertence,  or  mistake— 30  Vt.  5S9. 
To  authorize  a  conviction,  the  statements  of  the  defendant  most  be 
disproved  by  two  witnesses,  or  by  one  witness  and  corroborating  cix^ 
cumstauces-1  Bond,  1;  20  Iowa,  582;  Thach.  G.  C.  654;  1  Nott.  &  jULcC. 
546;  but  the  law  does  not  require  two  witnesses  to  establish  the  Kiving 
of  the  testimony,  but  only  to  prove  its  falsity— 17  Iowa,  18;  12  Mot.  ^& 

The  testimony  of  one  witness,  and  the  declarations  of  tho  prisoner, 
are  sufficient— 1  Dev.  263.  Declarations  of  defendant  are  not  suiQclent 
to  convict— 30  Mo.  864.  The  corroborative  proof  need  not  be  equiva- 
lent to  the  testimony  of  another  witness— lO  Ohio  8t.  258;  57  Mo.  253; 
contra,  29  Ind.  442.  A  party  to  a  suit  may  be  a  witness  to  provo  per- 
jury therein,  where  conviction  would  not  entitle  him  to  a  new  trial, 
or  damages— 1  Chip.  D.  124.  Where  written  testimony  is  adduced  to 
prove  the  peiiury.  it  is  not  necessary  to  produce  a  living  witness— 14 
Peters,  430.  So,  where  a  person,  by  a  subsequent  deposition,  contra- 
dicts a  former  one,  admitting  that  it  was  intentionally  false— 9  Barb. 
467;  but  the  prisoner  is  not  estopped  from  showing  too  truth  of  his 
deposltlon—l  Tyler,  269.  Facts  material  to  the  issue  are  relevant  evi- 
dence—SO  Ala.  511.  The  list  of  an  assessor  is  not  competent  evidence 
to  prove  the  property  therein  to  be  that  given  in  by  defendant— 18  CaL 
125. 

A  record  is  admissible,  notwithstanding  a  variance  as  to  the  date 
as  proved  and  alleged— Thach.  C.  0. 654.  The  record  of  the  court  is 
not  inadmissible,  because  of  misrccital  in  the  indictment  of  the  day  of 
holding  the  court— 2  Tylerf^^2.  A^complalnt^^sworn  to,  is  Admissible 

Idence, 

clurgedas 

having  been  committed  on  examination  before  the  commlttlug  magis- 
trate, the  prosecution  on  the  trial  may  prove  by  parole  evidence  what 
acicused  swore  to  at  the  examination— 50  CaL  96. 

Where  the  indictment  alleges  the  manner  of  taking  the  oath,  a 
failure  to  prove  that  ho  was  so  sworn  will,  be  a  fatal  variance— 69  N.  G. 
383;  see  1  Parker  Cr.  R.  317.  Any  discrepancy  between  what  defend- 
ant swore  to  and  what  is  set  out  In  the  indictment  wUl  bo  fatal— 1 
Bond,  1.  A  variance  in  the  nature  of  the  proceedings  in  which  the 
false  oath  is  alleged  to  have  been  taken,  is  fatal— 1  Parker  Cr.  B.  317; 
47  Ala.  47;  but  see  2  Dev.  470;  Thach.  C.  0. 654;  1  Parker  Cr.  B.  211; 
id.  387.  A  variance  in  the  place  in  which  a  certificate  is  sworn  to  is 
immaterial— 108  Mass.  473.  A  person  may  be  convicted  of  subornation 
of  peiiury,  on  the  testimony  of  a  single  witness— 5  Met.  241 ;  but  see  40 

Nuisance.— Nuisance  may  be  proved  inferentially,  but  only  the 
nuisance  specifically  chafed  can  be  proved— 13  Met  365.  General 
reputation  cannot  bo  adnutted  to  prove  or  disprove  nuisance— 45  N. 
H.  466;  1  Serg.  A  B.  342;  2  Dana,  418;  3  How.  (Miss.)  328;  but  evidence 
of  tho  geneiid  character  for  chastity  of  females  frequenting  a  house 
of  ill-fame  is  admissible— 1  Allen.  7;  and  also,  of  the  effect  of  the 
house  on  the  peace  of  the  neighborhood— 14  Mo.  112;  Dudley,  M& 
On  the  trial  or  a  nuisance,  the  prosecution  need  not  prove  a  criminal 
intent-6  Parker  Cr.  B.  847;  see  105  Mass. «;  7  AUen.  573;  12  Id.  179. 
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TIm  pruMeedtlon  niiiT  iiroTO  tbat  sbe  Iiad  a  good  cbsracter  for  chastity* 
'was  correct  and  modest  In  deportment,  ana  tbat  up  to  the  time  of  the 
occurrence  with  the  defendant,  she  was  considered  Tlrtuons— 33  Iowa, 
88.  Wtere  nothfaff  appears  to  the  contrary,  defendant  will  be  deemed 
to  hftTe  been  of  foil  age,  so  far  as  may  affect  his  promise— 26  N.  Y.  203. 

1103.  Upon  a-  trial  for  treason,  the  defendant  cannot 
be  convicted  unless  upon  tbe  testimony  of  two  witnesses 
to  tlie  same  overt  act»  or  upon  confession  in  open  court; 
nor  can  evidence  be  admitted  of  an  overt  act  not  ex- 
pressly charged  in  the  indictment  or  information;  nor  can 
the  defendant  be  convicted  unless  one  or  more  overt  acts 
be  expressly  alleged  therein.    [In  effect  April  9th,  1880.] 

lYeason.— After  an  overt  act  has  been  proyed  In  the  county  where 
Vte  Indictment  is  found,  evidence  may  be  given  of  overt  acts  in  another 
county— 1  Doll.  S3.  The  felonious  act  for  which  defendant  is  held  on 
another  indictment,  is  not  admissible  in  evidence— 2  Dall.  348.  Where 
two  persons  are  separately  indicted,  one  is  acompetent  witness  for  the 
other— 2  Wall.  Jr.  l39.  The  language  of  the  prisoner  showing  lils  iji- 
tention,  is  admissible  on  the  question  of  motive— 1  Dall.  33;  see  Id.  3^; 
S  id.  9S.  Proof  that,  a  city  being  in  possession  of  the  Insurgents,  de- 
fendant had  authority  to  grant  passes,  is  competent  evidence  tluit  he 
beld  a  commission  under  the  enemy— 1  Dall.  3S.  That  two  witnesses  are 
required  to  prove  treason,  refers  to  the  proof  on  the  trial,  and  not  to 
the  proceedings  before  the  grand  Jury,  or  to  preliminary  investigations 
—2  WaU.  Jr.  138:  4  Cranch,  468;  1  Burr.  Tri.  196;  4  Fhila.  396;  but  see  2 
Whart.  St  Trl.  480;  see  Fed.  Const,  art.  ill,  S  3,  subd.  1. 

Tireason.— See  Const.  Prov.  and  note,  ante,  p.  18b 

1104.  Upon  a  trial  for  conspiracy,  in  a  case  where  an 
overt  act  is  necessary  to  constitute  the  offense,  the  defend- 
ant Cannot  be  convicted  unless  one  or  more  overt  acts  are 
expressly  alleged  in  the  indictment  or  information,  nor 
unless  one  of  the  acts  alleged  is  proved;  but  other  overt 
acts  not  alleged  may  be  given  in  evidence.  [In  effect 
April  9th,  1880.] 


Oonspiracy.— The  fact  of  conspiracy  may  be  Inferred  from  facta 
■nd  cIrcnmstancea-S  Dill.  081 ;  14  Blatchf .  381 ;  6  McLean,  513;  65  N.  T. 
166;  4BMd.321;  and  one  witness  will  suffice  to  prove  coK>peration  of 
any  Individual  conspirator— 10  Pick.  497 :  see  6  Itass.  72.  The  conspir- 
acy being  proved,  the  jury  are  to  give  the  same  weight  to  tho  declara> 
tlons  of  a  co^wnspirator,  not  on  trial,  as  If  he  were  on  trial— 49  CaL 
6fi0. 

1105.  Upon  a  trial  for  murder,  the  commission  of  the 
homicide  by  the  defendant  being  proved,  the  burden  of 
proving  circumstances  of  mitigation,  or  that  justify  or  ex- 
cuse it,  devolves  upon  him,  unless  the  proof  on  the  part  of 
the  prosecution  tends  to  show  that  the  crime  committed 
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of  pregnancy,  but  all  circumstances  tending  to  show  It— 89  CaL  M.  Al- 
tbQogn  tlie  testimony  of  a  witness  was  improperly  admitted,  yet  as  tt 
was  not  objected  to,  the  prosecution  might  prove  that  deceased  was 
not  in  her  ri^ht  mind  when  she  made  the  declarations  testified  to— S 
Parker  Gr.  R.  569.  Evidence  of  procuring  an  abortion  on  another  thaa 
the  prosecutrix  Is  inadmissible— 6  Lans.  482 ;  63  Barb.  634. 

1109.  Upon  a  trial  for  the  violatiou  of  any  of  the  pro- 
visions of  chapter  nine,  title  nine,  part  one  of  this  Code,  it  is 
not  necessary  to  prove  the  existence  of  any  lottery  in  which 
any  lottery  ticket  purports  to  have  been  issued,  or  to  prove 
the  actual  signing  of  any  such  ticket  or  share,  or  pre- 
tended ticket  or  share,  of  any  pretended  lottery,  nor  that 
any  lottery  ticket,  share,  or  interest  was  signed  or  issued 
by  the  authority  of  any  manager,  or  of  any  person  assum- 
ing to  have  authority  as  manager;  but  in  all  cases  proof 
of  the  sale,  furnishing,  bartering,  or  procuring  of  any 
ticket,  share,  or  interest  therein,  or  of  any  instrument  pur- 
porting to  be  a  ticket,  or  part  or  share  of  any  such  ticket, 
is  evidence  that  such  share  or  interest  was  signed  and  Is- 
sued according  to  the  purport  thereof. 

1110.  Upon  a  trial  for  having,  with  an  intent  to  cheat 
or  defraud  another  designedly,  by  any  false  pretense,  ob- 
tained the  signature  of  any  person  to  a  written  instru- 
ment, or  having  obtained  from  any  person  any  money, 
personal  property,  or  valuable  thing,  the  defendant  can- 
not be  convicted  if  the  false  pretense  was  expressed  in 
language  unaccompanied  by  a  false  token  or  writing,  un- 
less the  pretense,  or  some  note  or  memorandum  thereof,  be 
in  writing,  subscribed  by  or  in  the  handwriting  of  the  de- 
fendant, or  unless  the  pretense  be  proven  by  the  testi- 
mony of  two  witnesses,  or  that  of  one  witness  and  corrob- 
orating circumstances;  but  this  section  shall  not  apply  to  a 
prosecution  for  falsely  representing  or  personating  another, 
and,  in  such  assumed  character,  marrying,  or  receiving 
any  money  or  property. 

Falsa  pretenses.— The  burden  of  proof  is  on  the  proseention  to 
show  the  pretenses  were  false,  unless  the  fact  lies  peculiarly  wltlilii 
the  knowledge  of  the  accused— 41  Miss.  570.  It  is  competent  for  the 
phiintiff  to  testify  that  Ite  relied  on  tbo  representations  of  the  pris- 
oner—5  Parker  Cr.  B.  142.  Although  when  all  of  the  pretenses  ctiarged 
are  a  substantive  part  of  the  offense,  all  must  be  proved  to  be  llaiiM, 
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to  tlie  issue— 54  Barb.  306.  Any  evidence  tentUng  to  show  a  criminal 
intent  on  tlie  part  of  defendant,  would  be  sofflcient  corroboration  of 
her  testimony— 39  Cal.  403.  Admissions  made  by  tbe  prisoner  which 
tend  strouKly  to  connect  him  with  tbe  larceny,  are  smficient  corrQb- 
oratioii  of  tiie  testimony  of  an  accomplice— 49  Cal.  .580.  The  statement 
of  the  prisoner  to  the  officer,  that  the  accomplice  had  nothing  to  do 
with  the  offense,  is  a  sufficient  corroboration  of  tbe  testimony  of  the 
occoiupUcc— 12  Allen,  183;  see  110  Mass.  104. 

{Statements  of  an  accomplicei  not  given  as  testimony,  nor  made  in 
presence  of  the  defendant,  nor  during  the  pendency  of  the  criminal 
enterprise  and  in  furtherance  of  its  object,  ai'e  not  competent— 45  CaL 
20.  Proof  that  stolen  property  was  found  next  day  after  the  theft  on 
the  person  of  accused,  is  sufficient  corroborating  evidence— 39  Cal.  614. 
If  the  prosecution  prove  the  larceny  by  an  accomplice,  further  proof 
that  next  morning  the  prisoner  received  the  horse  from  the  person 
who  stole  it,  and  immediately  removed  it  to  another  place  f  orjpastor- 
nge,  giving  an  assumed  name,  is  sufficient  corroboration— 49  CaL  580L 
\N  here  an  accomplice,  on  cross-examination,  testified  that  the  mazis- 
ti'Hto  told  him  he  should  not  be  prosecuted  if  he  would  disclose  alfne 
knew,  the  testimony  of  the  magistrate  is  admissible  to  corroborate  bis 
evi<lence— 22  Tick.  397.  The  testimony  of  an  accomplice  cannot  be 
corroborated  by  that  of  another  accomplice— 4  Greene,  (j5. 

1112.  Bepealed.    [In  effect  March  12th,  1880.] 

1113.  The  court  may  direct  the  jury  to  be  discharged 
where  it  appears  that  it  has  not  jurisdiction  of  the  offense, 
or  that  the  facts  charged  do  not  constitute  an  offense  pun- 
ishable by  law.    [In  effect  April  0th,  1880. ] 

1114.  If  the  jury  be  discharged  because  the  court  has 
not  jurisdiction  of  the  offense  charged,  and  it  appear  that 
it  was  committed  out  of  the  jurisdiction  of  this  State,  the 
defendant  must  be  discharged.    [In  effect  April  9th,  1880.] 

1115.  If  the  offense  was  committed  within  the  exclu- 
siTo  jurisdiction  of  another  county  of  this  State,  tlie  court 
must  direct  the  defendant  to  be  committed  for  such  time 
as  it  deems  reasonable,  to  await  a  warrant  from  the  proper 
county  for  his  arrest;  or  if  the  offense  is  a  misdemeanor 
only,  it  may  admit  him  to  bail  in  an  undertaking,  with 
sufficient  sureties,  that  he  will,  within  such  time  as  the 
court  may  appoint,  render  himself  amenable  to  a  warrant 
for  his  arrest  from  the  proper  county;  and,  if  not  sooner 
arrested  thereon,  will  attend  at  the  office  of  the  sheriff  of 
the  county  where  the  trial  was  had,  at  a  certain  time  par- 
ticularly speciiied  in  the  undertaking,  to  surrender  him- 
self upon  the  warrant,  if  issued,  or  that  his  bail  will  for- 
feit such  sum  as  the  court  may  fix,  to  be  mentioned  in  the 
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undertaking;  and  the  clerk  must  forthwith  transmit  a 
certified  copy  of  the  indictment  or  information,  and  of  all 
the  papers  filed  in  the  action,  to  the  district  attorney  of 
the  proper  county,  the  expense  of  which  transmission  ia 
chargeable  to  that  county.    [  In  effect  April  9th,  1880.  ] 

Whore  a  party  is  guilty  of  receivlnsr  stolen  property  brought  from 
Bnotlier  couuty,  with  gullqr  knowledge  of  the  theft,  ho  cdiinot  be  pros- 
ecuted for  larceny  in  the  county  where  he  resides— 40  Cal.  601:  and 
%eo  lU.  &». 

1116.  If  the  defendant  is  not  arrested  on  a  warrant 
from  the  proper  county,  as  provided  in  section  one  thou- 
sand one  hundred  and  fifteen,  he  must  be  discharged  from 
custody,  or  his  bail  in  the  action  is  exonerated,  or  money 
deposited  instead  of  ball  must  be  refunded,  as  the  case 
may  be,  and  the  sureties  in  the  undertaking,  as  mentioned 
in  that  section,  must  be  discharged.  If  he  is  arrested,  the 
same  proceedings  must  be  had  thereon  as  upon  the  arrest 
of  a  defendant  in  another  county  on  a  warrant  of  arrest 
issued  by  a  magistrate. 

1117.  If  the  jury  is  discharged  because  the  facts  as 
charged  do  not  constitute  an  offense  punishable  by  law, 
the  court  must  order  that  the  defendant,  if  in  custody,  be 
discharged;  or  if  admitted  to  bail,  that  his  bail  be  exon- 
erated; or  if  he  has  deposited  money  instead  of  bail,  that 
the  money  be  refunded  to  him,  unless  in  its  opinion 
a  new  indictment  or  Information  can  be  framed,  upon 
which  the  defendant  can  be  legally  convicted,  in  which 
case  it  may  direct  the  district  attorney  to  file  a  new  in- 
formation, or  (if  the  defendant  has  not  been  committed  by 
a  magistrate)  direct  that  the  case  be  submitted  to  the  same 
or  another  grand  jury;  and  the  same  proceedings  must 
be  had  thereon  as  are  prescribed  in  section  nine  hundred 
and  ninety-eight;  provided^  that  after  such  order  or  sub- 
mission the  defendant  may  be  examined  before  a  magis- 
trate, and  discharged  or  committed  by  him  as  in  other 
cases.    [In  effect  April  9th,  1880.] 

1118.  If,  at  any  time  after  the  evidence  on  either  side 
Is  closed,  the  court  deems  it  insufilcient  to  warrant  a  con- 
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Yiction^  it  may  adyise  the  jury  to  acquit  the  defendant. 
But  the  jury  are  not  bound  by  the  advice. 
See88CaL473. 

1119.  When,  in  the  opinion  of  the  coarti  it  is  proper 
that  the  jury  should  view  the  place  in  which  the  offeiuu) 
is  charged  to  have  been  committed,  or  in  which  any  other 
material  fact  occurred,  it  may  order  the  jury  to  be  con- 
ducted in  a  body,  in  the  custody  of  the  sheriff,  to  the 
place,  which  must  be  shown  to  them  by  a  person  appoint- 
ed by  the  court  for  that  purpose;  and  the  sheriff  must  be 
sWom  to  suffer  no  person  to  speak  or  communicate  with 
the  jury,  nor  to  do  so  himself,  on  any  subject  connected 
with  the  trial,  and  to  return  them  into  court  without  un- 
necessary delay,  or  at  a  specified  time. 

View  of  premiBes.— No  person  can  be  allowed  to  talk  to  the  fuiy 
dnriog  their  viewing  the  place  where  the  crime  was  comiuitcea-i59 
Cal.  61.  Visiting:  the  scene  of  the  re*  gutm  by  a  part  of  the  Jury  after 
the  case  is  committed  to  them  is  ground  for  a  new  trial— 14  m.  V.  hei\ 
IB  id.  179:  3  Parker  Cr.  B.  29;  otherwise  if  it  be  merely  casually— <>|  Md. 
I6S;  20  Kan.  311. 

1120.  If  a  juror  has  any  personal  knowled|i^  respect- 
ing a  fact  in  controversy  in  a  cause,  he  must  declare  the 
same  in  open  court  during  the  trial.  If,  during  the  retire- 
ment of  the  jury,  a  juror  declare  a  fact  which  could  bo 
evidence  in  the  cause,  as  of  his  own  knowledge,  the  jury 
must  return  into  court.  In  either  of  these  cases,  the  juror 
making  the  statement  must  be  sworn  as  a  witness  and 
examined  in  the  presence  of  the  parties. 

1121.  The  jurors  sworn  to  try  an  action  may,  at  any 
time  before  the  submission  of  the  cause  to  the  jnry,  in 
the  discretion  of  tlie  court,  be  permitted  to  separate  or  be 
kept  in  charge  of  a  proper  officer.  The  officer  must  be 
sworn  to  keep  the  jurors  together  until  the  next  meeting 
of  the  court,  to  sufifer  no  person  to  speak  to  them  or  com- 
municate with  them,  nor  to  do  so  himself,  on  any  subject 
connected  with  the  trial,  and  to  return  them  into  court  at 
the  next  meeting  thereof.    [In  effiect  April  9th,  1880.] 

An  order  of  conrt  mmle  by  consent  of  defendant,  authorizing  a 
sheriff  to  receive  from  the  Jury  a  scaled  verdict,  and  on  its  receipt  to 
allow  the  Jury  to  sepaittto  until  the  session  of  the  court  ou  the  foUow- 
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tBg  mortikag,  is  not  an  error  of  which  dtfendaat  ean  doinplai]i--46  Gal. 

1122.  The  jury  mast  also,  at  each  adjoun^ment  of  tbe 
ooart,  whether  permitted  to  separate  or  kept  in  charge  of 
officers,  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  amoi^g  themselves,  or  with  any  one  else* 
on  any  subject  connected  with  the  trial,  or  to  form  or  ex- 
press any  opinion  thereon  until  the  cause  is  finally  sub- 
mitted to  them. 

1123.  If,  before  the  conclusion  of  the  trial,  a  juror 
becomes  sick,  so  as  to  be  unable  to  perform  his  duty,  the 
court  may  order  htm  to  be  discharged.  In  that  case,  a 
new  juror  may  be  sworn,  and  the  trial  begun  anew,  or  the 
}ury  may  be  discharged,  and  a  new  jury  then  or  after- 
wards impanneled. 

1124.  The  court  must  decide  all  questions  of  law 
Hfhich  arise  in  the  course  of  a  trial. 


673;  7  k.  1. 1;  10  Ohio  St.  449;  7  Blch.  412;  13  id.  816;  and  where  any 
material  chaive  in  the  ladictment  is  not  supported  iu  law,  to  direct  an 
acquittal— 37 £a. An. 395 :  see  16 Kan. 475 ;  lOAlleu. ld.9 ;  6i> Mo. 208.  S^e 
^ntra»  79  N.  C.  275;  07  Ga.  603;  60  Ala.  154.  See  0  Gal.  637;  and  post;  I 
Im,  and  note. 

1125.  On  a  trial  for  libel,  the  jury  has  the  right  to 
determine  the  law  and  the  fact.  [In  effect  April  9th, 
1880] 

1126.  On  a  trial  for  any  other  offense  than  libel,  ques- 
tions of  law  are  to  be  decided  by  the,  court,  questions  of 
fact  by  the  jury;  and^  although  the  ju|ry  )iave  the  power 
to  find  a  general  verdict,  which  includes  questions  of  law 
as  well  as  of  fact,  they  are  bound,  nevertheless,  to  receive 
1^  law  what  is  laid  down  as  such  by  the  court.  [In  effect 
April  qth,  1880.] 

Qveatlona  of  law.-^Tbe  Jury  cannot  decide  on  tiie  law,  nor  can 
the  court  sttbmitsuchqnestioiistothem'-49  Gal.  56;  so,  pertinence  of 
eTldence  cannot  be  submitted  to  the  jury— 49  CaL  M;  nor  tbe  appUc** 
.htUty  of  evidence  to  the  lssues->49  Gal.  66.  In  the  following  Statee 
juries  are  bound  by  the  instructions  of  the  court  in  matters  of  law  Id 
«ciuilOJU  cases^-eee  53  Me.  328;  id.  548;  18  Ala.  119;  16  N.  H.  825;  5  Gray, 
mil  Mq.  607;  49  0a.  482.  In  United  States  Goorts-l  Gort.  23;  m 
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or  other  money,  or  the  nnmber,  denomination,  or  kind  of 
bank-notes,  certificates  of  stock,  or  valuable  security,  be 
not  proved;  and  upon  a  trial  for  embezzlement,  if  the 
offender  be  proved  to  have  embezzled  any  piece  of  coin 
or  other  money,  any  bank-note,  certificate  of  stock,  or 
viOdabM  itetti^,  iHthottgli  twM  piefod  of  eoin  or  other 
money,  or  such  bank-note^  cefrtifidate  of  stock,  or  valuable 
security,  may  have  been  delivered  to  him  in  order  that 
some  part  of  the  valae  thereof  should  be  returned  to  the 
party  delivering  the  same,  and  such  paoi  simll  have  beea 
retunMtt  ikickiMngly.    [In  effect  AptU  9tli,  188(yj 
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CHAFTEB  UL 

CK>NDnOT  OF  TBK  JUBY  AFTBB  XHB  GAITSB  18   SUBIdXTBD 

TOTHKIC 

S  1135.  Boom,  etc.,  £w  Jury  after  retirement. 

S  1136.  Accommodattons  for  Jurywhen  kept  together. 

S 1137.  Wluit  papers  the  jury  may  take  with  them. 

S  1138.  After  retirement,  may  retam  Into  court  for  Information. 

S  1139.  If  joror  after  retirement  become  sick,  etc. 

S  lUO.  Not  to  be  discharged  unless  there  Is  no  probability  that  they 

can  agree. 

S  1141.  When  discharged  without  rerdlct,  cause  to  be  again  tried. 

S  1143.  Court  may  adjourn  durlnff  absence,  but  deemed  open. 

S  1143.  Final  adjournment  discharges  Jury.   CBepeaied.j 

1135.  A  room  must  be  provided  by  the  sapervison  of 
each  county  for  the  use  of  the  jury,  upon  their  retirement 
for  deliberation,  with  suitable  furniture,  fuel,  lights,  and 
stationery.  If  the  supervisors  neglect,  the  court  may 
order  the  sheriff  to  do  so,  and  the  expenses  incurred  by 
him  in  carrying  the  order  into  effect,  when  certified  by 
the  court,  are  a  county  charge. 

Necessaries  to  be  furnished.— It  Is  the  duty  of  the  court  to  see  that 
thH  Jury  is  provided  with  medicine  and  other  oouTenieuces  or  neces- 
saries—A5  Oa.  696;  see  PoL  Code,  S  4344,  subd.  S. 

1136.  While  the  jury  are  kept  together,  either  during 
the  progress  of  the  trial  or  after  their  retirement  for 
deliberation,  they  must  be  provided  by  the  sheriff,  at  the 
expense  of  the  county,  with  suitable  and  sufficient  food 
and  lodging. 

1137.  Upon  retiring  for  deliberation,  the  jury  may 
take  with  them  all  papers  (except  depositions)  which  have 
been  received  as  evidence  in  the  cause,  or  copies  of  such 
public  records  or  private  documents  given  in  evidence  as 
ought  not,  in  the  opinion  of  the  court,  to  be  taken  from  the 
person  having  them  in  possession.    They  may  also  take 
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'With  fhem  tlie  written  instmctions  given,  and  notes  of  tlie 
testimony  or  other  proceedings  on  the  trial,  taken  by 
themselves,  or  any  of  them,  but  none  taken  by  any  other 
person. 

What  jorjr  may  take.'-Tlie  jury  are  entitiled  to  take  out  with  them 
such  papers  and  instruments  of  evidence  ashaye  heen  admitted  In  the 
case— 61111. 865;  but  if  others  are  t<ilien,  and  which  lead  to  a  conviction, 
it  will  be  cause  for  setting  aside  the  vei*dlet-10  Allen,  184:  16  Ark.  568; 
.1  Idaho,  114;  5  Mass.  405;  38111.527:  4  Wash.  C.  C.  148:  8  Johns.  252;  2 
Teates,  273;  20  Kans.  643;  10  Rich.  213;  5  Ben.  238;  84  Leg.  Int.  204.  It 
Is  error,  in  acriuUual  case,  to  permit  the  Jury,  on  retiring,  to  take  with 
them  Uistructions  refused  by  tho  court;  but  If  suchrexused  instruc- 
tions are  asked  by,  and  favorable  to,  the  defendant,  the  fact  that  the 
jury  takes  them  cannot  prejudice  him— 6  Pac.  C.  L.  J.  988. 

Retain  fbr  information.-> After  retiring,  the  jury  may  return  into 
court  for  Inf ormatlou— 53  Cal.  575.  This  section  does  not  authorize  an 
oral  charge— A3  Cal.  575;  see  ante,  S 1093,  subd.  6  and  note.  It  Is  a  fatal 
error  for  a  Jury  to  return  into  court  and  receive  instructions  in  the 
*  nbeence  of  defendant's  attorney,  or  without  proof  of  notice  to  him  of 
their  retum~37  CaL  276. 

1138.  After  the  jury  have  retired  for  deliberation,  if 
there  be  any  disagreement  between  them  as  to  the  testi- 
mony, or  if  they  desire  to  be  informed  on  any  point  of  law 
arising  in  the  cause,  they  must  require  the  officer  to  con- 

-  duct  them  into  court.  Upon  being  brought  into  court, 
the  information  required  must  be  given  in  the  presence 
of,  or  after  notice  to,  the  district  attorney  and  the  defend- 
ant or  his  counsel,  or  after  they  have  been  called.  [Ap- 
proved March  30th,  in  effect  July  Ist,  1874.] 

1139.  If,  after  the  retirement  of  the  jury,  one  of  them 
be  taken  so  sick  as  to  prevent  the  continuance  of  his 
duty,  or  any  other  accident  or  cause  occur  to  prevent 
their  being  kept  for  deliberation,  the  jury  may  be  dis- 
charged. 

Discharge  of  jury.— A  discharge  of  a  Jury  frcMn  sickness  or  any  other 
accident,  Is  not  a  bar  to  further  prosecution  for  the  same  offense— 41 
Cal.  215;  48  id.  !<26.  llie  discretion  of  the  court  to  dtscimi^e  tlie  Jury 
must  be  exercised  upon  some  Idnd  of  evidence,  and  the  J  udKiucu  t  on  ibe 
point  should  be  expressed  in  some  form  on  the  record— 4ircal.  327 ;  see 
wtte,  S  1017,  subd.  4  and  note. 

1140.  Except  as  provided  in  the  last  section,  tho  jury 
cannot  be  discharged  after  the  cause  is  submitted  to  them 
imtil  they  have  agreed  upon  their  verdict,  and  rendered 
it  in  open  court,  unless  by  consent  of  both  parties,  entered 
upon  the  minutes,  or  unless  at  the  expiration  of  such 


time  as  tbe  court  may  da«m  proiH»r,  it  satlsfaotorUy 
appean  tlmt  thei?e  is  no  reasonable  probability  tbat  the 

jury  can  agree. 

Discharge  by  oonsent.— If  tbe  J1117  is  discharged  with  the  oonseat 
of  the  defendant,  becanse  unable  to  agree,  it  is  not  an  acquittal  or  de- 
fendant-41  CaL  tlit  and  the  prisoner  is  not  entitled  to  olscliarge  on 
habeas  corpus  in  sudiacase— 41  Cat.  219.  In  case  of  f  ailura  of  the  Jucy 
to  agree,  the  proper  eonrae  is  to  call  them  into  court  and  have  taemk 
announce  their  inabllitsr  to  agree,  and  then  discharge  them--48Gid.  SM. 
The  Jury-  ma/  be  discharged  without  renderUig  a  verdlGt,  on  conaent 
of  bothpartfes  ■WOaLITO.  See  onto,  S 1017,  subd.  4,  note. 


1141.  In  all  oases  wbere  a  jury  is  discharged  or  pre- 
vented from  giving  a  yerdict  by  reason  of  an  accident  pr 
other  cause,  except  where  the  defendant  is  discharged 
4uring  the  progress  of  the  trial,  or  after  the  cause  is  sub- 
mitted to  them,  the  cause  may  be  again  tried.  [In  effect 
April  9th,  1880.] 

See  41  CaL  2U$  aod  B#ei»M^  S  U91. 

1142.  While  the  }ury  are  absent,  the  court  may  ad- 
journ from  time  to  time,  as  to  otber  business,  but  it  most 
nevertheless  be  open  for  every  purpose  connected  with 
the  cause  submitted  to  the  jury,  until  a  verdict  is  ren- 
dered or  the  jury  discharged. 

Adjournment— A  district  judge  may  sdJonm  a  geqeral  teim  in 
one  county  over  an  intenrening  term  in  another  counw.  and  the  term 
•o  adjouned  is  a  eonthuatton  of  the  regular  tenii-43  Oal.  lA. 

1143.  Bepealed.    [m  effect  March  lath,  ISWi] 
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THB  YXBDIOT* 

HIT.  Befnmofjiiry. 

U48L  Appeannoeofd0fiBiidBntb 

1119.  ilaimer  of  taking  yerdict. 

1150.  Verdict  may  be  general  or  tpedat 

1151.  Oehenl  rerdlet; 
1182.  Special  Terdlet. 
115S.  Special  Terdict,  how  rendered. 
1154.  Form  off  apodal  verdlet. 
lUfi.  Jndgmcnt  on  special  ▼erdtet. 
1156b  When  special  TerdlctdefeetlYe,  new  trial  to  be  ordered. 

1157.  Jury  to  And  degree  of  crime. 

1158.  Jury  may  find  upon  charge  of  preTiona  oonTletlon. 
1150.  Jury  may  convict  of  lesser  offense,  or  of  attempt. 

1160.  Verdict  as  to  some  defendants,  new  trial  as  to  others. 

1161.  Conrt  may  direct  a  reconsideration  of  the  verdict. 

1162.  "When  judgment  may  be  giVen  on  Informal  verdict. 
1168.  PolUng  the  lory. 

1164.  Becordlng  the  verdict. 

1165.  Defendant,  when  to  be  discharged. 

1166.  Proceedings  npon  conviction  or  special  verdict 

1167.  Proceedings  on  acquittal  On  ground  of  Insanity. 

1147.  When  the  Jury  have  agreed  npon  their  verdict, 

they  most  be  conducted  into  court  by  the  officer  having 

them  in  charge.    Their  names  most  then  be  called,  and  if 

all  do  not  appear,  the  rest  must  be  discharged  without 

giving  a  verdict.    In  that  case  the  action  may  be  again 

tried  at  the  same  or  another  term. 

Return  of  Jurors  into  court.— Irregularity  in  not  first  calling  over 
their  names,  does  not  prejudice  the  defendant,  if  the  Jurors  are  ail 
present  and  Dad  agreed- 44  CaL  542. 

1148.  If  charged  with  a  felony,  the  defendant  must, 
before  the  verdict  is  received,  appear  in  person.  If  for 
a  misdemeanor,  the  verdict  may  be  rendered  in  his  ab- 
sence.   [In  effect  April  9th,  1880.  ] 
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A  general  vtstStcX  trill  be  prestuned  to  ha^e  Iteenslveii  on  the  coimt 
to  which  the  testimony  applied— 7  Jones,  CS,  C)  24;  see  63  N.  C.  asL, 
The  verdict  need  not  state  on  which  count  it  was  found— 31  Miss. 
473;  8S  N.  Y.  77.  It  is  good  if  any  one  of  the  oounts  is  good— a. 
McLean,  405;  8  ClUf.  28;  Gllet.  236;  17  Pick.  80;  101  Mass.  214;  45  Barb, 
494;  6  Pa.  St.  60;  7  Ired.275;  3  Rich.  337:  6»  Ala.  2W;  14  Smedes  A  M. 
126;  34  lU.  297;  8  B.  Mon.  30;  8  Humph.  118;  3  Helsk.  215;  21  Mo.  269;  88 
Me.  574:  23  Pa.  St.  355;  1  Sneed,  511;  34  Ala.  253:  13  Gray,  26;  2  Ohio  St. 
562;  10  Ga.  47;  3  McLean,  405;  7  Ired.  275;  40  Ala. 684;  8  B.  Mon.  30;  L 
Parker  Cr.  B.  246;  28  Mo.  594;  8  Iowa,  477;  48  Mo.  218;  42  N.  U.  485.  A 
party  indicted  as  principal  cannot  be  convicted  on  evidence  abowhig; 
that  he  was  accessory  before  the  fact— 39  Cat.  179. 

A  verdict  of  guilty  on  one  count,  saying  nothing  as  to  other  counts*. 
Ib  ecniivalent  to  a  verdict  of  not  guUty  as  to  the  other  couhts— Deady,. 
264:  5AUen.514:  7Blackf.l86:  6A]a.200:  9  Leigh,  637:  14  Ind.  d^Oik 
Id.  101;  64  Id.  496:  65  id.  445;  5  HI.  168;  4S  Me.^;  63  Mo.  120;  63  Me;. 
128;  24  K.  Y.  100;  22  Pa.  St.  351;  5J  id.  424;  8  Smedes  A  M.  762:  2  Ta^ 
Cas.  235;  80  Wis.  416.  A  verdict  does  not  cure  the  defects  of  an  indlct- 
menlr-j)  Gal.  30.  It  Is  conclusive  as  to  the  venue  having  been  proved*, 
when  it  reads,  **  guilty  as  charged  in  the  indictment  "—15  Cal.  436^ 

A  verdict  acquitting  defendant  of  forging  and  uttering  an  Indnise^ 
ment  is  not  an  estoppel  npon  any  matter  af tsmie— 28  Cat.  507.  Finding: 
one  guilty  who  is  not  named  in  tho  indictment  is  an  acquittal  ef  too- 
one  named— 31  Gal.  451;  but  when  the  true  name  was  disco veredi  audi 
used  on  the  trial,  it  is  not  a  fatal  variance— 34  CaL  189.  Tho  procedhr» 
Iji  rendering  a  general  verdict  must  be  in  open  court,  and  In  the  de-^. 
fcndant's  presenee-19  Ark.  476;  49  Miss.  716;  53  id.  363;  125  Mass.  md 
76  N.  0.55; 

A  written  general  verdict  Is  Irregular,  and  the  court  may  lemiiiw 
it  tobemadeorally-125  Ma8S.203;  56  Miss.  154;  Id.  786;  16ltiL:325e 
63  Ind.  46:  but  see  19  Ohio  St.  579.  A  general  verdict  impliea  than  aB 
facts  %veli  pleaded  are  found  in  manner  and  form  as  charged— 49  Barfti 
123;  39  m.  26;  45  Ind.  550;  see  17  Ohio  St.  294;  and  the  wocds  *^» 
charged  in  the  indictment  **  are  mere  surplusage— 13  Iowa,  426.  Anqr 
addition  to  ageneral  verdict  may  bo  regarded  as  surplusage— 34i  <M. 
HSdi  87  lU.  459:  see  2  Va.  Cas.  471;  28  Md.  600;  4  Ycate.s,  4tl.  So^  a 
recommendation  to  mercy  is  no  part  of  the  verdict,  and  tho  ooiwt 
may  order  it  to  be  recorded  without  such  recommendation— 17  Call.!!: 
82La.An.27;51Ga.828. 

Sealed  verdict.— The  court  may,  with  the  defendant's 


rait  the  Jury  to  separate  and  bring  in  a  sealed  verdict— 4^  Cal.  :)5T;  2 
Blackf.  114;  30  m.  256;  31  Ind.  492;  116  Mass.  37:  63  Me.  590:  »  MclLean, 
186:  9  Phila.  592.  The  defendant  is  entitled  to  have  tlio Jory  present 
at  its  renditlon-6  McLean,  186;  82  IlL  485;  11  Ind.  569;  32  Mieh.  63; 

1152.  A  special  verdict  is  that  by  which  the  jury  find 
the  facts  only,  leaving  the  judgment  to  tho  court.  It 
must  present  the  conclusions  of  fact  as  established  by  the 
evidencOi  and  not  the  evidence  to  prove  them,  and  these 
conclusions  of  fact  must  be  so  presented  as  that  nothing 
remains  to  the  court  but  to  draw  conclusions  of  law  upon 

tbem. 

Speeial  verdlot.— If  there  is  a  plea  of  "not  guilty,"  and  a  plea  of 
former  conviction,  the  defendant  is  entitled  to  a  verdict  on  each  plea 
—61  Cal.  279.  If  tho  verdict  is  "guilty"  alone,  no  Judgment  of  con- 
viction can  follow— 51  CaL  279. 

Pxai.  CODB.— 40. 
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1153.  The  special  Terdict  most  be  redaeed  to  writing 
by  the  jury,  or  in  their  presence  entered  upon  the  minutea 
of  the  court,  read  to  the  jury,  and  agreed  to  by  them, 

before  they  are  discharged. 

Verdict,  how  rendered.— If  the  joiy  Is  dlscha^red  before  the  re/L. 
diet  is  entered,  the  prisoner  ousbt  to  be  discbfurged-^  Pac.  C.  X«.  J.  6S. 
See  ante^  %  1151;  and  post  A  1181,  and  notes.  Ir»  while  the  Jury  is  out 
deliberatinff.  thojud^e.  without  calling  the Joryinto  court*  adipams 
tbe  term,'if  is  equivalent  to  an  acqulttal-48  Cal.  3^.  Seo  tinteil  1016^' 
note. 

1154.  The  special  verdict  need  not  be  in  any  pnrticTi- 

lar  form,  but  is  sufficient  if  it  present  intelligibly  the 

facts  found  by  the  jury. 

Fonn  of  verdict.— The  court  should  direct  the  Jury  to  return  their 
▼crdlct  in  proper  form— M  Cal.  621.  ♦'We,  the  jurors,  agree  that  de-" 
feudant  Is  guilty  of  ninnler  in  the  second  d<»rec,"  is  good  in  snb> 
stance  and  form— 49  Cal.  212.  "  We,  the  Jury  iu  tho  case,  do  find  a  Tei^ 
dict  for  manslaughter/'  is  suihclent— i»  Ca].  427;  46  id.  659.  An  In- 
foi*roal  verdict  is  sufficient,  if  it  cau  be  clearly  imdcrstood  as  being  a 
general  verdict  of  guilty  or  not  guilty— 48  G  L  55:).  The  verdict  must 
specify  the  oflcnsa,  or  some  offense  included  within  the  oSense 
charged,  or  judgment  of  conviction  will  bo  reversed— 53  Cal.  G27.  The 
court  may  amend  a  verdict  in  form,  so  as  to  meet  the  requirements  of 
tho  law,  at  any  time  while  the  jury  is  before  it,  and  under  its  control— 
0  Pac.  O.  L.  J.  323.  In  a  prosecution  for  embezzlement,  the  verdict 
**  We,  the  jury,  find  defendant  Kuilty,  as  indicted,  to  the  sum  of  f|;0,'* 
though  not  artistically  worded,  is  sufficient  in  substance— G  Vnc.  C.  L. 
J.  W6.  Where  there  are  several  counts,  the  accurate  practice  is  to  find 
specially  on  each  count— 76  111.  880. 

1155.  The  court  must  give  judgment  upon  the  special 
verdict  as  follows: 

1.  If  the  plea  is  not  guilty,  and  the  facts  prove  the 
defendant  guUty  of  the  offense  charged  in  the  indictment, 
or  of  any  other  offense  of  which  he  could  be  convicted 
under  that  indictment,  judgment  must  be  given  according", 
ly.  But  if  otherwise,  judgment  of  acquittal  must  be  given. 

2.  If  the  plea  is  a  former  conviction  or  acquittal  of  the 
same  offense,  the  court  must  give  judgment  of  acquittal 
or  conviction,  as  the  facts  prove  or  fail  to  prove  the  for- 
mer conviction  or  acquittal. 

Judgment.— A  judgment  of  conviction  should  be  certain  and  final, 
and  subject  to  no  future  decision  or  contlnf^ency— 1  Blackf.  37.  It 
should  state  that  the  pica  of  tbe  prisoner  preceded  the  selection  and 
swearing  of  the  jury— 1  Ala.  655.  Dates  may  be  given  iu  figures— 24 
A.L'u  672.  The  day  of  the  execution  of  the  sentence  of  death  should  not 
be  inserted  in  the  judgment,  but  In  tho  warrant  for  the  execution— 38 
Cal.  99;  45  id.  137.  A  Judgment  may  be  erroneous  in  port,  but  valid  as 
Ui  the  residue— ^9  Conn.  82;  1  Cowen,  144.  A  convloUon  of  a  lesser 
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feDdants  may  be  convicted  of  different  degrees-!^  Borii,  609;  91 N.  T. 
229:  3  Gush.  384;  lOl  Mass.  14;  32  S£a8a.405. . 

1158.  Wlienever  the  fact  of  a  previoos  couTiction  of 
another  offenae  is  charged  in  an  indictment  or  inf(»:ma- 
tioDy  the  jury,  if  they  Und  a  verdict  of  guilty  of  the  offense 
"With  which  he  is  charged,  must  also,  unless  the  answer 
of  the  defendant  admits  tlie  charge,  fmd  whether  or  not 
he  has  suffered  such  previous  conviction.  The  verdict  of 
the  jury  upon  a  charge  of  previous  conviction  may  be: 
■•'  We  lind  the  charge  of  previous  conviction  true,"  or, 
"  We  fmd  the  charge  of  previous  conviction  not  true,"  as 
.they  liud  that  the  defendant  has  or  has  not  suffered  such 
conviction.      In  effect  April  9th,  1880.1 

Frovions  conviction.— The  Jury  may  fiDd  upon  the  ehargeof  a  prerU 
ous  rouvlction-4  CaK  37»;  »  id.  278;  4^  id.  3!:&  The  ideutlty  of  tbe 
party  on  trial  with  tbo  party  in  proceedings  resoltlng  lu  iUs  prior  con* 
viftiour  is  a  question  of  fact  for  tiie  lury-47  Md.  497 ;  14  Serg.  &  B.  <i9s 
26G:w(il4.    See  «ii^e,  Si  66(Mi67. 

1159.  The  jury  may  find  the  defendant  guilty  of  any 
offense,  the  commission  of  which  is  necessarily  included 
in  that  with  which  he  is  charged,  or  of  an  attempt  to  com- 
mit the  offense.    [  In  effect  April  Olh,  1880.  ] 

Lesser  offense.— A  jury  may  convict  of  a  lesser  offense  f  iicIncTe<l  In  a 
greater— 3  fal.  133 ;  2t)  Id.  57:) ;  44  id. «4 ;  5  Ala.  32 ;  2 La.  An.  J,21 ;  42  N.  IL 
CO ;  5  DiiiOt  242 ;  as  larceny  on  a  cliargo  of  robbery— 53  <yal.  b%  Under 
an  Indiotiueut  for  **  an  assanit  to  commft  niunlcr,"  :»  venlict  of 
"  truilty  of  an  assjuilt  to  do  bodily  injury/'  is  aconvictioa  of  n  shupie 
assautt  onl7-6  Cat.  5()2;  0  id.  StiO;  30  id.  218;  40  id.  427;  4t  Id.  M;  Id. 
581 ;  45  id.  284;  4:)  id.  220;  53  id. 364.  A  general  Yerdictisn  conviction<Mi 
every  material  allegation  cliargediu  tUoiudictineut;  but  if  tlie}ary 
Intend  a  conviction  of  a  lesser  offense  necessai'ily  included  lu  the 
cliarge,  tbe  offense  Intended  must  bo  specift^d— 0  Caf.  d'43. 

Where  two  offbnscs  ore  joined  In  one  count,  tlio  verdict  may  be 
not  ffuilty  of  tlte  irreater  and  guilty  of  tlte  less  offense— 17  Oratt.  670: 
id.  57(>;  3  Cold.  77:  7  Kan.  106;  1  Uayw.  12;  3  liar.  (Del.)  AM;  U 
Ohio  St.  146;  u  It.  I.  195;  but  tliere  cannot  ordinarily  lie  a  eonvte- 
tinii  of  a  minor  offense, not  included  in  tho  offense  cliarged— 83  Til.  479; 
7  Mass.  245;  12  Picic.  436;  22  Wend.  175;  3  Hill, 92;  1  N.  Y.  370;  70  ]*a.  St. 
50:):  7  Sei-g.  &  R.  433;  2  Aiken.  1S1;  3  Vt.  844;  24  Id.  120;  30  N.J.  L.  185; 
5  Ohio,  1 ;  id.  242;  Rice,  4:{i ;  3  McConU  ISO;  34  Mich.  345;  UEng.  712:  see 
7Port.4i;5;  Rlce,43l;  l9Pick.470.  A  conviction  of  a  lesser  offense  18  an 
accmittnl  of  the  «Teater-4  Cal.  376;  6  id.  278;  85  id.  301.  See  mmU,  SS 
1155, 1157  and  note. 

1160.  On  an  indictment  or  information  against  sev- 
eral,  if  the  jury  cannot  agree  upon  a  Terdict  as  to  all, 
they  may  render  a  verdict  as  to  those  in  regard  to  whom 
they  do  agree,  on  which  a  judgment  mu^t  be  entered  ao« 


473  YEBDICT.  §§  I161--3- 

cordingly,  and  the  case  as  to  the  others  may  he  tried  by 
another  jury.    [In  effect  April  9th,  1880.  ] 

Verdict  as  to  oodefendant.~ConTlction8  of  codefendaats  are  sev- 
eral— 3  Ired.  4U2;  32  Mlas.  406;  49  Vt.  437.  A  conviction  of  a  loIniL 
offense  can  only  be  on  evidence  of  Joint  ffuilt— see  14  Ohlo»  386;  14- 
GraT,  67.  One  may  be  convicted  and  the  other  acqaitted— 6  Senr.  ds 
B.  677;  13  BCass.  813;  15  Abb.  Pr.  147:  8  Blackf.  305;  34  Tex.  230:  10  Slo. 
441:  29 Pa.  St.  439l14  B.  Hon.  3(0.  In  cases  of  conspiracy  nud  riot— see 
6  McLean,  613;  1  HUl,  361 :  10  La.  An.  6»8;  2  Ashm.  31 ;  6  Fa.  St.  73.  On 
a  Joint  Indictment  agratnst  two,  proof  that  the  offense  was  committed 
severally  will  not  sustain  a  conviction  of  eitlier  or  both— 44  Ala.  414. 

1161.  When  there  is  a  verdict  of  conviction,  in  whicli 
it  appears  to  the  conrt  that  the  jury  have  mistaken  the 
law,  tlie  court  may  explain  the  reanon  for  that  opinion, 
and  direct  the  jury  to  reconsider  their  verdict,  and  if, 
after  the  reconsideration,  they  return  the  same  verdict,  it 
BHist  be  entered;  but  when  there  is  a  verdict  of  acquittal, 
the  court  cannot  require  the  jury  to  reconsider  it.  '  If  the  ^ 
jury  render  a  verdict  which  is  neither  general  nor  special,' 
the  court  may  direct  them  to  reconsider  it,  a'hd  it  cannot 
be  recorded  until  it  is  rendered  in  some  form  from  which 
it  can  be  clearly  understood  tliat  the  intent  of  the  jury  is 
either  to  render  a  general  verdict  or  to  fmd  the  facts  spec- 
ially, and  to  leave  the  judgment  to  the  court. 

Amendment  of  verdict- Where  the  verdict  is  not  responsive  to  the 
offense  charged,  it  wUl  be  sent  baclc,and  a  verdict  responsive  will  be 
directed— 73  r^.  0. 44.  Until  the  Jury  are  dlscharj^cd  a  verdict  may  be 
amended,  but  not  after  their  olscliarac— 31  Cal.451;  11  Ohio,  473;  see 
10  Gray.  1 1 ;  2  Oratt.  608;  22  Ga.  211 ;  6  tf.  J.  Mar.  (iTi;  ana  any  informal- 
ity, uncertainty ,  or  Impropriety  may  boauiended  before  they  separate 
>.l!>Cn1.4'>6;  lKev.543:  26  Ga.  503;  2  Gratt.  558;  3  Ashm.  91;  33  Miss. 
296.   Seo  ante»  S  1151,  note. 

1162.  If  the  jury  persist  in  finding  an  informal  ver- 
dict, frpm  which,  however,  it  can  be  clearly  understood 
that  their  intention  is  to  find  in  favor  of  the  defendant 
upon  the  issue,  it  must  be  entered  in  the  terms  in  which 
it  is  found,  and  the  court  must  give  judgment  of  acquit- 
tal. Bat  no  judgment  of  conviction  can  be  given  unless 
the  jury  expressly  find  against  the  defendant  upon  the 
issue,  or  judgment  is-  given  against  him  on  a  special 
verdict. 

1163.  When  a  verdict  is  rendered,  and  before  it  is  re- 
corded, the  jury  may  be  polled,  at  the  request  of  either 
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party,  in  whlcli  case  they  must  be  aevarally  asked 
whether  it  is  their  yezdlct»  and  il  any  one  answer  In 
:the  negative,  the  jury  must  be  sent  out  for  further  de- 
liberation. 

FolUneJiurf «— Bfther  party  najr  nqaire  fbit  tiie  JaiT  be  pol]e4--t 
lIcLeui,  B2;  11  lud.IMB;  8Irea.a30;  &i  Oa.  178:  11  Ohio*  412;  77  N.  O. 
m;  I  Wend.  91 ;  tt  Wis.  SM;  so,  of  the  court  on  inown  motion— 31  Ark. 
'IM.  If  any  Juryman  d&Ment,  the  verdict  to  a  nullity,  and  tlia  Jury 
imust  unln  retire  for  deUberatiou— Breese,  109;  1  Ball.  8;  26  AJa.  Iffs 
15  J.  J.  Har.  876:  but  not  if  the  dlaaent  be  wltbdrawn<-«  Tex.  Ct.  App. 
121  i  and  see  8  McLean,  88;  11  Ind.  988;  23  Micb.  6S. 

1164.  When  the  verdict  given  is  such  as  the  court 
may  receive,  the  clerk  must  immediately  record  it  in  fuU 
npcm  the  minutes,  read  it  to  the  jury,  and  inquire  of  them 
whether  it  is  their  verdict  If  any  juror  disagree,  the 
fact  must  be  entered  upon  the  minutes,  and  the  jury 
again  sent  out;  but  if  uo  disagreement  is  expressed,  tbe 
verdict  is  complete,  and  the  jury  must  be  disohaiged 

from  the  case. 

Becording  verdict— ITnlees  it  appears  tbat  defendant  may  bave 
been  preludlced  in  respect  to  a  substantial  rlebt,  tbe  failure  to  record 
tbe  verdict,  read  It  to  tbe  lury.  and  ask  If  It  is  tbebr  verdict,  to  not 
fatal  to  the  )i|dgment— 6  Pac.  C.  L.  J.  968.  A  verdict  does  not  become 
■nal  until  reeerd^id  In  tbe  mlnutes-^Pac.  0.  L.  J.85;  and  ludgment 
cannot  be  pronounced  on  it-Id.  If  tbe  jury  is  dtocbarged  before  the 
verdict  to  entered  on  tbe  minutes,  tbe  prtooner  sbould be  diacbaried 
-4Pae.C.L.J.8ft. 

Aicqulttal,  ^^"^h'Ttft  and  d/BtsnUoa. —  Where  the  Tartanee  be* 
tween  tbe  proof  and  Indictment  to  of  such  a  cbaracter  tbat  a  convle- 
tlon  to  impossible,  tbe  defendant  bas  not  been  in  leopardy,and  may 
be  detained  for  furtber  trlal-ll  Cal.  332:  28  id.  507;  9  lOw;  29  id.^ 
see  18  id.  478.  See  amtt.  Const.  Piov.  p.  17;  and  see  JxoPAnnT,  mt9» 
S1Q16. 

1165.  II  judi^Bient  of  aequittal  is  given  on  a  genend 
verdict,  and  the  defendant  is  not  detained  for  any  other 
le^al  cause,  he  must  be  discharged  as  soon  as  the  judg- 
ment is  given,  except  where  the  acquittal  is  because  of  a 
variance  between  the  pleading  and  proof,  which  may 
be  obviated  by  a  new  indictment  or  information,  the 
court  may  order  his  detention,  to  the  end  that  a  new  in- 
dictment or  information  may  be  preferred,  in  tbe  same 
manner  and  with  like  effect  as  provided  in  section  one 
thousand  one  hundred  and  seventeen.  [In  effect  April 
9th,  1880.] 
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1166.  If  a  general  Terdict  is  rendered  against  the 
defendant,  or  a  special  verdict  is  given,  he  must  be  re- 
manded, if  in  custody,  or  if  on  bail,  he  may  be  committed 
to  the  proper  officer  of  the  county  to  await  the  judgment 
of  the  court  upon  the  verdict.  When  committed,  his 
bail  is  exonerated,  or  if  money  is  deposited  instead  of 

bail,  it  must  be  refunded  to  the  defendiuit. 
Bee  Bail,ihw/,  S  1268. 

1167.  If  the  jury  render  a  verdict  of  acquittal  on  the 
gxomid  of  Insanity,  the  court  may  order  a  jury  to  bo. 
Biunmoned  from  the  jury  list  of  the  county,  to  inquire 
whether  the  defendant  oontinaes  to  be  insane.  The  court 
may  oause  the  same  witnesses  to  be  summoned  who  tes- 
tified on  the  trial,  and  other  witnesses,  and  direct  the 
district  attorney  to  conduct  the  proceedings,  and  ecu  use  I 
may  appear  for  the  defendant.  The  court  may  direct  the 
sherifl  to  take  the  defendant  and  retain  him  in  custody 
until  the  question  of  continuing  insanity  is  determined. 
If  the  Jury  find  the  defendant  insane,  he  shall  be  com- 
mitted by  the  sheriff  to  the  State  insane  asylum.  If  the 
jury  find  the  defendant  sane,  he  shall  be  discharged. 
(Approved  March  dOth»  in  effect  July  Ist,  1874.1 
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CHAPTER  V. 

BILLS  OF  BXOEPTION. 

S  1170.  In  what  cases. 

S  1171.  When  to  be  settled  and  signed. 

S  1172.  Exceptions  to  decision  of  court  by  either  partf. 

S  1173.  Exceptions  to  decision  of  the  court  by  the  defendant 

S  1174.  Exceptions,  how  settled. 

S  1175.  What  bill  of  exceptions  is  to  contain. 

I  1178.  Written  charges  need  not  be  excepted  to. 

1170.  On  the  trial  of  an  Indictment  or  information, 
exceptions  may  be  taken  by  the  defendant  to  a  decision 
of  the  court — 

1.  In  disallowing  a  challenge  to  the  panel  of  the  jury, 
or  to  an  individual  juror  for  implied  bias. 

2.  In  admitting  or  rejecting  testimony  on  the  trial  of  a 
'•challenge  to  a  juror  for  actual  bias. 

3.  In  admitting  or  rejecting  testimony,  or  in  deciding 
any  question  of  law  not  a  matter  of  discretion,  or  in 
eharging  or  instructing  the  jury  XLjK>n  the  law  on  the  trial 

of  the  issue.    [In  effect  April  9th,  1880.] 

Ezceptiong.— To  entitle  errors  complained  of  to  review,  they  most 
be  set  out  in  a  settled  bill  of  exceptions  properly  signed— 34  Cal.  SU9. 
▲n  exception  is  a  formal  protest  iM^inst  tlio  ruling  of  the  conrt  upon 
a  question  of  law,  and  a  mil  of  exceptions  is  a  ^Tlcten  statement,  set- 
tled and  signed  by  the  Judge,  of  what  that  niliug>vas,  the  facts  In 
view  of  which  it  was  made,  and  the  protest  of  counsel— 38  Cal.  141. 
The  oflice  of  a  bill  of  exceptions  is  to  show  that  proper  proceedings 
have  been  taken  to  perfect  an  appeal— 45  Cal.  45. 

Subd.  1.  Exceptions  may  be  taken  for  disallowing  a  challenge.  In 
contradistinction  to  allowing  a  challenge  for  implleu  bias,  for  which 
no  exception  can  be  taken— j»  Cal.  603:  61  id.  496;  49  id.  IW;  id.  WU;  45 
Id.  144 ;  7  id.  140.  But  the  decision  of  tho  court  on  a  challenge  for  act- 
ual bias  Is  not  subject  to  re  view— 49  Cal.  SCO ;  53  id.  603 ;  49  Id.  166.  8a» 
talning  a  challenge  for  implied  bias  cannot  be  excepted  to  or  reviewed 
-  49  Cal.  679;  45  id.  142.    See  ante,  SS  1055-i05d. 

Subd.  2.  A  bill  of  exceptions  may  be  maintained  for  refusing 
triers,  or  upon  any  question  arising  upon  a  challenge  in  a  case  where 
triers  may  be  demanded— 1  Denio.  281;  Sired. 533;  21  Wend. 509;  or 
upon  iustmotlng  triers  npon  questions  of  law— 1  Denio,  281.  See  amte, 
SS  1073, 1678, 1102,  and  notes. 

Subd.  S.  When  a  general  objection  is  made  to  evidence,  It  must 
be  understood  to  be  taken  to  its  competency— 38  N.  H.  324.   I>eliber> 
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Ately  permittiiig  evidence  to  be  given  wltbont  objection,  and  thes 
moYing  to  strike  it  out  on  gronnds  wblcn  might  readily  have  been 
Availea  of  in  the  first  instance,  is  not  to  be  tolerated-4S  CaL  44& 
iBHiere  improper  questions  are  permitted  to  be  answered,  it  must  shon 
tiio  answers  given,  or  that  they  prejudiced  the  defendant— 25  Mich 
499.  All  exception  cannot  be  taken  to  an  answer  which  is  responsive 
to  a  question  put  without  objection— 39  Me.  3d9:  see  29  Mich.  173.  The 
error  of  excludhig  evidence  Is  cured  by  its  subsequent  admission— 4 
Parker,  662.  On  a  refusal  of  the  court  to  admit  evidence,  it  should 
stato  what  ho  expected  or  believed  the  witness  would  testify— 1  Met. 
<Ky.) «.  When  a  question  oMected  to  is  not  answered,  no  injury  ia 
done— 45  Cal.  28.  To  the  forms  of  questlonis  asked,  and  to  the  range  al* 
lowed  comiseJ  in  their  arguments,  exceptions  will  not  lie— 1  Parker  Gr. 
B.  147;  id.  424;  id.  474.    See  ante,  SS  1093,  subd.  6;  1102,  1127,  andnotea 

1171.  When  a  party  desires  to  have  the  exceptions 
taken  at  the  trial  settled  in  a  bill  of  exceptions,  the  draft 
of  a  bill  must  be  prepared  by  him  and  presented,  upon  uo< 
tice  of  at  least  two  days  to  the  district  attorney,  to  the 
judge  for  settlement,  within  ten  days  after  judgment  has 
been  rendered  against  him,  unless  further  time  is  granted 
by  the  judge,  or  by  a  justice  of  the  Supreme  Court,  oi 
within  that  period  the  draft  must  be  delivered  to  the 
clerk  of  the  court  for  the  judge.  When  received  by  the 
clerk,  he  must  deliver  it  to  the  judge,  or  transmit  it  to 
him  at  the  earliest  period  practicable.  When  settled,  the 
bill  must  be  signed  by  the  judge  and  filed  with  the  clerk 
of  the  court.    [Approved  February  18th,  1881.] 

Settilement  of  tijX  of  exceptions.— This  section  is  directory— 14  CaL 
510.  A  statement  and  bUi  of  exceptions  on  this  subject  mean  the  some 
thing— 14  Cal.  511.  The  judge  here  mentioned  is  thejudge  who  should 
determine  the  motion  lor  a  new  trial— 55  Cal.  72.  The  district  Judge 
may  i-ef  use  to  consider  or  settle  a  bill  of  exceptions  presented  by  uo- 
fendaut  unless  the  notice  required  by  section  1171  has  been  given  to 
tlie  district  attorney— 53  Cai.  423.  He  may  refuse  to  settle  a  proposed 
bill  which  consists  of  reporters'  notes,  written  out,  containing  qucs- 
tiona  and  answers,  and  remarks  of  counsel.  Judge,  and  Jurors— 49  Cal. 
584;  53  id.  423;  it  was  never  intended  that  the  reporter's  notes 
should  constitute  a  bill  of  exceptions— 49  CaL  584;  so,  he  may  refuse, 
if  it  falls  to  state  the  evidence  relative  to  the  point  presented  in 
the  narrative  form,  or  its  substance,  or  what  it  tended  to  prove— 49 
Cal.  581 :  53  id.  423jor  if  it  contahis  only  a  skeleton  6tatemen>-58  CaL 
423;  10  Wis.  333.  When  an  exception  represents  the  matter  differently 
from  the  statement  made  up  by  the  Judge,  it  will  be  disregarded,  and 
the  statement  taken  to  be  true— Busb.  (N.  C.)  436.  Without  having 
made  a  motion  for  a  new  trial,  defendant  may  rely  on  any  ground  in 
section  1 170,  and  in  such  case  he  must  have  a  bUl  of  exceptions  settled 
as  provided  in  this  section— 63  CaL  184.  Where  it  is  intended  to  apply 
for  settlement  of  the  bill,  after  the  statutory  period  of  two  days, 
notice  must  be  given  to  the  district  attorney,  and  sulDcient  excuse 
must  be  shoiyn  for  the  delay  in  presenting  or  filing  it— 53  CaL  423.  The 
action  of  the  court  below,  on  motion  to  set  aside  uio  indictment,  or  on 
demurrer,  can  only  be  reviewed  on  an  appeal  from  the  Judgment— 89 
CaL  370.   The  stipulations  of  the  attorney  cannot  be  substttuted  for 
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Hbt  cettilhiate  of  the  indge  to  a  bill  of  excepttons— S7  Gal.  2?4;  see  tH 
id.  72. 

Xf  the  defendant  slioald  fail  to  |»repare  and  tender  a  bOl  ef  excep- 
tions within  ten  days,  or  such  additional  time  as  may  be  allovred, 
excuses  tlierefor  will  be  heard,  and  the  bill  may  be  signed— U  Gal.  516. 
A  tuaiidanius  will  issue,  not  to  compel  the  signiQg  of  the  bfll  filed 
ab;:o1utely,  but  to  sign  the  same  after  it  is  duly  settled— 14  Cal.  612. 
Wliero  it  Is  not  shown  that  there  are  reasonable  grouudsfortheappeal 
taken,  and  it  appears  that  it  is  intended  merely  for  delay,  and  no 
ail  plication  was  made  for  time  to  prepare  the  statement  immediately 
atter  tlie  refusal  of  the  court  to  act,  mandamus  must  be  denied— 18 
Cul.  433.  A  bill  of  exceptions  not  signed  by  the  district  Judge  will  be 
disregarded  on  appeal— 44  Cal.  327.  The  court  will  not  inoulre  into  the 
reason  which  induced  the  Judge  to  sign  the  bill  after  the  statutory 

reriod,  but  will  presuma  toey  went  anftclentr-i4  Cat  611.  Bee  pQU» 
117(1,  note. 

1172.  Exceptions  may  be  taken  by  either  party  to 
the  decision  of  a  Court  or  Judge  upon  a  matter  of  Uiw  : 

1.  In  granting  or  refusing  a  motion  to  set  aside  an 
indictment  or  information. 

2.  In  allowing  or  disallowing  a  demurrer  to  an  in- 
dictment or  information. 

3.  In  granting  or  refusing  a  motion  in  arrest  of  judg- 
ment. 

4.  In  granting  or  refusing  a  motion  for  a  new  trial. 

5.  In  making,  or  refusing  to  make,  an  order  after 
judgment  ejecting  any  substantial  right  of  the  parties. 
[Approved  March  10, 1885.] 

Bee  post,  ^i  1185-1188,  and  notes. 

StOd.  2.  The  judge  here  mentioned  Is  the  Jndge  who  should  de- 
termhie  the  motion  for  a  new  trlal-^  CaL  72.  A  iMOtjon  fora  new 
SSdmay  be  heard  without  any  bill  of  «xceptl<)n»-^alJ^^^ 
tot  may  move  for  anew  trial  on  any  or  all  of  the  grounds  {»  section 

llSl.lSd  if  the  motion  Is  denied,  ho  may  Pi^epi  » <»n^/ oJ.Ji^iSlLiJ 
excentions.  and  have  the  same  settled  as  provided  in  section  1174-;M 
cS^M?>Vl^en  the  motion  for  the  new'^trial  was  granted  on  the 
feround  that  the  evidence  was  insufficient  to  Justify  «\tlSfiS'SS 
anestion  must  be  presented  by  bill  of  exceptions  duly  settled  and 
Srtifled  l?y  the  j54^2  Cat  &.  See  post,  «ll7».ll82,  and  neiM,  and 
see  55  Cal.  ?2. 
Subd.  3.   aeepoit,  S 1237,  subd.  3  and  note;  and  see  »  GsL  72. 

1173.  Exceptions  may  be  taken  by  the  defendant  to  p 
decision  of  the  court  upon  a  matter  of  law— 

1.  In  refiiBing  to  grant  a  motion  for  a  chance  of  the 

place  of  trial. 

2.  In  refusing  to  poetepone  the  trial  on  motion  of  the 

defendant. 

Subd.  1.  If  there  be  oaase  of  objeetlon  to  an  order  for  achaoge  <rf 
plSc^f  triS Jit  must  be  stated  In'the  court  below-13  AUcSS;  seel 
liOivi8,4M.  Seo<MM,S1084. 
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Subd.  2.  An  ezooptlon  tathe  ndlng  oii.a motion  refcudnff aeoBtinn* 
ance  must  be  presented  on  appeal  by  a  bUl  of  exceptions,  by  embody* 
ing  the  affidavit  in  the  bill,  or  in  some  mode  clearly  identifying  it  as 
having  been  read  on  the  bearing  of  the  motion— 47  Cal.  108.  See  anie, 
S  UK;  see  U  Cat  72. 

1174.  Where  a  party  desires  to  have  the  exceptions 
mentioned  in  the  last  two  sections  settled  in  a  bill  of 
exceptions,  the  draft  of  a  bill  must  be  prepared  by  him 
and  presented,  upon  notice  of  at  least  two  days  to  the 
adverse  party,  to  the  judge,  for  settlement,  within  ten 
days  after  the  order  or  ruling  complained  of  is  made,  un- 
less further  time  is|^anted  by.  the  judge,  or  by  a  justice 
of  the  Supreme  Court,  or  within  that  period  the  draft 
must  be  delivered  to  the  clerk  of  the  court  for  the  judge. 
When  received  by  the  clerk,  he  must  deliver  it  to  the 
judge,  or  transmit  it  to  him  at  the  earliest  period  practi- 
cable. When  settled,  the  bill  must  be  signed  by  the 
judge,  and  filed  witK  the  clerk  of  the  court.  If  the  judge 
in  any  case  refuses  to  allow  an  exception  in  accordance 
with  the  facts,  the  party  desiring  the  bill  settled  may 
apply  by  petition  to  the  Supreme  Court  to  prove  the 
same,  the  application  may  be  made  in  the  mode  and  man- 
ner, and  under  such  regulations  as  that  court  may  pre- 
scribe; and  the  bill,  when  proven,  must  be  certified  by 
the  chief  justice  as  correct,  and  filed  with  the  clerk  of  the 
court  in  which  the  action  was  tried,  and  when  so  filed,  it 
has  the  same  force  and  effect  as  if  settled  by  the  judge 
who  tried  the  cause.  If  the  judge  who  presided  at  the 
trial  ceases  to  hold  office  before  the  bill  is  tendered  or  set- 
tled, he  may  nevertheless  settle  such  bill,  or  the  party 
may,  as  provided  in  this  section,  apply  to  the  Supreme 
Court  to  prove  the  same.  [Approved  March SOth,  in  effect 

July  Ut,  1874.1 

^niis  section  declared  directory— 34  CaL  188.  If  the  Judge  cannot 
00  found,  the  bill  of  exceptions  or  i^tatement  may  be  dellvci-ed  to  the 
Clerk  of  tho  court  orjuuko,Avbo  must  note  the  date  of  their  receipt 
thereon— 14  Cal.  510.  The  juaffo  hero  mentioned  Is  the  judge  who 
shuuid  determluo  tho  motion  for  a  new  triaL  In  the  construction  of 
ftu  ambiguous  statute,  such  a  construction  should  not  be  given  as 
^onld  deprivo  a  party  of  tho  right  to  bo  heard  on  a  bill  which  has  been 
settled  andallowed  by  the  Judge  who  heard  and  ruled  upon  the  motion 
— S5Cal.72. 
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On  motion  for  a  new  trial,  it  Is  not  neeess&iy  to  proparo  a  bill  of  eac- 
ceptlons  or  statement  befdreliand.   It  may  be  settlctl  after  the  motion 
l9  Iieanl  aud  decided— tf  Fac.  O.  L.  J.  448;  but  tboremust  be  a  bill  set- 
tled by  tbo  judge  after  disposition  of  the  motion*-!?  Cal.  631'.    The 
court  may  extend  tbo  time  for  the  presentation  of  the  draft  of  the  bill 
of  cxceptious,  to  an  order  on  motion  for  a  new  trial— 53  CaL  184.  If  the 
motion  for  new  trial  is  deiUed,  a  bill  of  exceptions  must  afterwards  l>e 
lircparcd.  settled,  and  signed,  sbowiug  tliat  evidence  was  introduced 
tending  to  prove  every  material  issue,  and  if  it  fails  to  sbow  this,  ft 
wiU  be  presumedthattho  verdict  was  contrary  to  the  evidence— 51  CaL 
3J2.   'ihe  record,  on  application  f<nr  a  mandate  to  compel  tbo  settle* 
nient  of  a  bill  of  exceptions,  must  enable  tbe  Suprenle  €k>urt  to  cle- 
tennino  whether,  if  settled  Mid  signed,  tbe  bill  wonld  tend  to  manifest 
error  on  tbe  trial— 46  Cal.  54. 

1175.  A  bill  of  exceptions  must  contain  so  much  of 
the  evidence  only  as  is  necessary  to  present  the  questions 
of  law  upon  wliicli  the  exceptions  were  taken;  and  the 
judge  must  upon  the  settlement  of  the  bill,  whether 
agreed  to  by  the  parties  or  not,  strike  out  all  other  mat- 
ters contained  therein. 

Bill,  whattocontainw— The  billof  exceptions  mnst  contain  somneh  of 
tbo  evidence,  only,  as  is  necessary  to  present  tbo  questions  of  law  on 
tvliich  tho  exceptions  were  taken— 51  Cal.  822;  and  no  more— 53  id.  184. 
Where,  aftw  setting  out  the  eyidence,  the  bill  stated  **bore  tbe  erl^ 
dcnco  closed,"  it  was  held  a  sufficient  allegation  that  it  contained  all 
tho  testimony— 10  Yerg.  549.  It  is  not  necessary  in  a  bill  of  exceptions  to 
specify  tho  respects  in  which  tbe  evidence  is  alleged  lo  be  insufficient: 
it  is  sufficient  to  say  the  evidence  Is  insufficient  to  sustain  the  verdict 
—51  Cal.  322.  Where  an  exception  is  so  obscure  that  the  court  cannot 
readily  perceive  the  exact  point,  it  will  be  disregarded— 1  Parker  Or. 

A  bill  of  exceptions  showing  error  in  the  exclusion  of  eridence* 
must  also  show  that  the  excluded  testimony  was  material  to  tho  de- 
fendant, and  that  be  was  injured  by  its  exclusion, or  Judgment  will  not 
be  disturbed— 47  CaL  405.  When  a  question  might  have  been  admissi- 
ble under  some  circumstances,  tho  record  must  show  tho  facts  prerl- 
ously  established,  or  the  court  will  not  be  able  to  pass  on  tho  propriety 
or  tbo  question  or  answer— 45  Cal.  28;  as  where  the  declarations  of  » 
confederate  are  received  in  evidenco,  tho  bill  of  exceptions  must 
sbowtbathe  wasnot  present  when  they  were  made,  or  it  will  not  show 
error— 45  Cal.  28.  All  omissions  aud  uncertainties  are  to  bo  construed 
against  the  party  presenting  the  bill  of  exceptions— 45  Cai.  28. 

If  it  does  not  set  ont  sufficiently  the  evidence  adduced,  the  dis- 
trict attorney  should  be  permitted  to  suggest  the  addition,  but  the 
api>ellate  court  cannot  take  bis  suggestion  that  further  evidence  was 
given— 52  Cal.  211.  It  is  the  duty  of  the  district  attorney  to  state  that 
every  fact  in  issue  was  proved,  except  the  fact  or  facts  in  resvect 
to  ^vhich  the  substance  of  the  evidence  is  stated— 51  Cal.  821.  Any 
testimony  given  at  the  trial  pertinent  to  the  exception,  and  necessary 
to  tbe  correctpresentation  of  tho  errors  assigned,  may  be  added  by 
tbo  court— 46  Cal.  857.  When  the  bill  of  exceptions  does  not  recite  tbe  ' 
evidence,  tbe  court  will  presume  that  the  evidence  sustained  the  ver* 
diet— 3  Uumph.  389.  So,  where  there  was  exception  taken  to  tbo  ex- 
hibition of  burglarious  tools,  it  will  be  presumed  that  necessary  evi- 
dence was  adduced  upon  which  to  base  such  Introduction— 2!)  Cal.  6iW. 
It  is  presumed  that  the  bill  contains  all  tho  evidence  talcen  at  the  trIsL 
bearing  on  the  point  of  the  objection— 52  Cal.  211. 
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1.  "Whea  the  trial  lias  been  had  in  his  absence,  if  the  in« 
dictment  is  for  a  felony. 

2.  When  the  jury  has  received  any  evidence  out  of  court 
other  than  that  resulting  from  a  view  of  the  premises. 

3.  When  the  jury  has  separated  without  leave  of  the 
court,  after  retiring  to  deliberate  upon  their  verdict,  or 
lieen  guilty  of  any  misconduct  by  which  a  fair  and  due 
consideration  of  the  case  has  been  prevented. 

4.  When  the  verdict  has  been  decided  by  lot,  or  by  any 
means  other  than  a  fair  expresi^n  of  opinion  on  the  part 
of  all  the  jurors. 

5.  When  the  court  has  misdirected  the  jury  in  a  matter 
of  law,  or  has  erred  in  the  decision  of  any  question  of  law 
arising  during  the  course  of  the  trial. 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

7.  When  new  evidence  is  discovered  material  to  the  de- 
fendant, and  which  he  could  not,  with  reasonable  diligence, 
have  discovered  and  produced  at  the  trial.  When  a  mo- 
tion for  a  new  trial  is  made  upon  the  ground  of  newly-dis- 
covered evidence,  the  defendant  must  produce  at  the  bear- 
ing, in  support  thereof,  the  affidavits  of  the  witnesses  by 
whom  such  evidence  is  expected  to  be  given,  and  if  time 
is  required  by  the  defendant  to  procure  such  affidavits, 
the  court  may  postpone  the  hearing  of  the  motion  for 
such  length  of  time  as,  under  all  the  circumstances  of  the 
case,  may  seem  reasonable. 

Oronads  for  new  trial.— This  sectioa  clotrly  exdndes  all  other 
grounds— 43  CaL  146*  overruling  y  CaL  298.  Instead  of  appealinff  from 
the  judgment,  defendant  may  move  for  a  new  trial  on  any  or  aliof  the 
gronnds  mentioned  in  this  section,  and  If  the  motion  be  denied,  may 
present  the  draft  of  a  bill  of  exceptions,  and  have  the  same  settled  as 
provided  in  S  1174-03  Cal.  184.   See  ante,  S  1172. 

Sudd.  I.  It  is  not  sufficient  simply  to  object  that  defendant  was  not 
present  at  times  when  acts  can  only  be  done  in  his  presence;  he  most 
prove  Ills  absence— 4  CaL  218;  37  id.  274. 

Sulfd,  2.  Where  a  witness  conversed  with  one  or  more  of  the 
Iwors  on  the  facts  of  the  case,  when  out  of  court  to  view  the  prem.- 
ises,  it  was  error— 43  Cal.  167.   See  ante,  S 1102. 

Subd.  3.  A  separation  of  the  iury  in  a  capital  case  is  prima  /aeU 
groundforanew  trial,  subject  to  be  rebutted  by  proof  that  no  Improper 
influence  reached  the  lury—22  CaL  848;  12  Ark.  732:  1  Conn.  401;  19 
Qcatt.  485;  20  6a.  752:  8  Humph.  587;  U  Ired.  514;  21  111.  373;  80  id.  256; 
21  Ind.  101;  1  Kan.  840;  1  Cowen,  2«j  38  Miss.  721$  8  lIinQ.444;  7  N.  bI. 
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$1188.  Motion  in  arrest  of  Judgment. 

i  1186.  Court  may  arrest  judgment  wltlHmt  motion. 

S  1187.  Effector  arresting  Judgment. 

^  S  1188.  Defendant,  ^Aven  to  be  bold  or  dla6li«selL 

1189.  A  motion  in  arrest  of  }ndgnient  is  an  application 
on  the  part  of  the  defendant  that  no  jadgment  be  render^ 
ed  on  a  plea  or  yerdiet  of  guilty,  or  on  a  verdict  against 
tl^e  defendant,  on  a  plea  of  a  former  conylction  or  acquit^ 
ial.  It  may  be  f  onnded  on  any  of  the  d^eots  In  the  indict- 
ment or  information  mentioned  in  seetioB  onethonsand 
and  f onr,  nnless  tlie  objection  has  been  waived  by  a  fail- 
ure to  demur,  and  mnst  be  made  before  or  at  the  time  the 
defendant  is  called  for  judgment.  [In  effect  April  9th,  1880.] 

Azrest  of  Judgment^A  motion  in  arrest  of  Judgment  is  a  proceed- 
ing on  beludf  of  a  prisoner,  after  verdict,  and  before  sentence  and. 
Judgment,  for  error  appearing  on  tlie  face  of  the  record— 43  N.  Y.  28. 
An  application  for  an  order  Is  made  viva  voce,  liaking  oat  and  filing 
a  written  application  is  not  sufficient.  The  attention  of  tbe  court 
must  be  called  to  ft,  and  the  court  be  moved  to  grant  it— 41  Cal.  650. 
The  motion  must  be  founded  on  some  of  the  defects  mentioned  la 

S  1004— 48  Cal.  659;  id.  253.   It  may  be  made  on  any  of  the  grounds  of 
emurrer,  and  the  action  thereon  bad  may  be  reviewed  on  appeal-* 
39  CaL  370.   Bee  ante,  S  960. 

When  the  atatnte  ennmeratea  the  grounds  upon  which  Judgment 
may  be  arrested,  all  others  are  excludea-HI3  Cal.  137;  24  id.  230.  It  can 
only  be  entertained  for  matter  apparent  upon  an  inspection  of  the 
xecord— 0  Qa.  58s  38  He.  362;  49  id.  688 ;  and  formal  defects,  not  affect- 
ing material  rights,  do  not  authorize  an  arrest  of  judgment— 37  Cal. 
280:  as,  the  verdict  cures  Informalities  in  the  indictment— 48  td.  388; 
29 Fa.  St.  441 ;  20  Pick.  356;  3  Hill,  (S.  C.)  1 ;  6  Tex.  Ct.  App.  489. 

A  motion  in  arrest  of  judgment,  based  on  defects  in  the  Indlct- 
ment»  must  spedflcally  set  out  the  defects,  to  entitle  the  point  to  con* 
sideration  in  the  Supreme  Court— 37  Cal.  2T7.  See  ante,  S  1004.  If  the 
indictment  contains  one  good  count,  the  overruling  of  the  demurrer 
is  not  error-6|*ac.  C.  L.  J.  610.  If  the  defendant  fails  to  demur,  he 
cannot  move  an  arrest  of  Judgment  on  tho  eroond  ttiat  the  indictment 
does  not  conform  tothe  proviisions  of  this  Code— 49  Cal.  390.  If  the  in- 
dictment charges  any  offense,  as  an  assault,  the  court  cannot  arrest 
the)ndgn]ient,cn  the  ffround  that  the  facts  stated  in  the  indiictnt^it 
do  not  constitute  a  puolic  offense,  even  If  judgmeut  is  pronounced  for 
a  higher  off  en8e*-49  Cti.  390.  If  the  objecuon»  that  more  than  one  ef^ 
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TITLE  Vm. 

Of  Judgment  and  Execution* 

Chap.    I.    The  j{ji>gment,  §§  1191-1207. 
n.   The  ExBCunoN,  §§  1213-30. 
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CHAFTEBI. 

THB  JUDGMBNT* 

S  1191.  Appointing  time  for  judfnnent. 

S  1192.  Upon  plea  of  gnllty,  coort  mnst  fletomtoe  degrM* 

S  1183.  Presence  of  defendant. 

S  1194.  Defendant  in  costody,  how  bronglit  for  JndgiiMnt* 

S  1196.  How  brought  before  the  coort  when  on  balL 

S  1196.  Bench-warrant  to  issue. 

S  1197.  Form  of  bench-warrant. 

S  1196.  Warrant,  how  aerred. 

S  1199.  Arrest  of  defendant. 

S  1200.  Arraignment  of  defendant  for  Judgment. 

S  1201.  What  cause  may  be  shown  againat  the  judgment 

S  1202.  If  no  cause  shown,  judgment  to  be  jMronounced. 

S  1208.  Circumstances  in  aggravation  or  mitigation  of  punishment. 

f  1304.  Proof  of  former  conviction,  etc.,  In  mitigation,  how  made. 

S  1200.  Duration  of  imprisonment  on  judgment  to  pay  a  fine. 

S  1206.  Judgment  to  pay  a  fine  constitutes  a  lien. 

{  1207.  Entry  of  judgment  and  judgment  roU. 

1191.  After  a  plea  or  verdict  of  guilty,  or  after  a  ver- 
dict against  the  defendant  on  the  plea  of  a  former  convic- 
tion or  acquittal,  if  the  judgment  be  not  arrested  or  a  new 
trial  granted,  the  oonrt  mast  appoint  a  time  for  pronounc- 
ing judgment,  which,  in  cases  of  felony,  must  be  at  least 
two  days  after  the  verdict,  if  the  court  intend  to  remain  in 
session  so  long;  but  if  not,  then  at  as  remote  a  time  as 
can  reasonably  be  allowed.  [Approved  >Iarch  30th,  in 
effect  July  1st,  1874.] 

Appointing  time  for  Judgment.— A  judgment  cannot  be  pronounced 
before  the  verdict  is  complete  and  is  recorded  in  the  minutes— 6  Pac. 
C.  I*.  J.  W.  It  l9  not  error  for  the  court  to  name  the  day  for  passing 
sentenco  when  the  defendant  is  not  in  court— 9  Cal.  1 15.  The  uefeuil- 
ant  may  waive  Ihe  ataciitoiv  time,  and  consent  that  judgment  be 
pronounced  immediately— 46  Cal.  96;  as  a  party  may  waive  a  right 
created -by  statute— id.;  but  in  no  case  can  judgment  be  rendered 
within  six  hours  after  verdict— Id.  It  is  doubtial  whether  the  limita- 
tion of  time  fixed  by  the  Code  applies  In  case  of  a  judgment  on  a  plea 
of  guilty— 46  Cal.  96.  A  judge  who  did  not  pi-eslde  at  the  trial,  may,  If 
legally  presiding  at  the  time  fixed,  pronoonce  judgment— 28  CaL  465^ 
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The  time  at  which  the  sentence  shall  be  carried  Into  effect  forms  no 
part  of  the  Judgment— 3  Ired.  204.  A  mandate  will  not  issue  to  comnel 
a  court  to  render  Judgment  of  acquittal  in  a  criminal  case— 15  Cal.  249. 
See  oHtet  S  il^i  note. 

1192.  Upon  a  plea  ^of  guilt^fr  of  a  crime  distinguisbed 
or  divided  into  degrees,  tlie  court  must,  before  passing 

sentence,  determine  tbe  degree. 

Oonrt  to  determine  degree.— Upon  the  plea  of  guilty,  the  court  Is 
to  determine  the  degree— 52  Cal.  454;  49  id.  178:  20  id.  166;  and  tbiB 
must  be  done  before  passing  sentence— 53  Cat.  454.  On  a  plea  of 
gullt7>  it  is  not  necessary  that  any  time  should  elapse  between  the 
determination  by  the  court  of  the  degree  of  the  crime  and  tbe  pro- 
nouncing of  the  Judgment— 20  CaL  166;  nor  that  the  detctminSKion 
should  be  ^zpressedT In  any  particular  form.  Any  decision  or  Ju^- 
ment  which  shows  the  conclusions  derived  from  the  examinatiou  la  a 
compliance  with  the  statute— 20  Cal.  166. 

If  the  jury  oonviot  of  murder  In  the  first  Aepne,  and  cannot  agree 
upon  the  degree  of  punishment,  or  do  not  declare  it  iu  their  Teraict, 
It  is  the  duty  of  the  court  to  pronounce  Judgment  of  death— 4!^Cal.  174. 
The  presumption  is.  that  the  court,  by  testimony,  ascertains  the 
deirree;  hence,  a  sentence  of  imprisonment  where  defendant  pleaded 
guilty  of  murder,  was  a  nullity— 32  Cal.  48.  Tbe  proceeding  under  this 
section  is  not  a  trial,  and  the  defendant  has  not  the  right  to  Iiave  the 
question  decided  by  a  Jury— 20  Cal.  166.  If  a  demurrer  to  an  indict* 
ment  Is  overruled,  and  the  defendant  refuses  to  plead,  the  court  may 
pronounce  Judgment  against  him  as  on  a  plea  or  guilty— 38  Cal.  271; 
see  29  id.  563.  Where  there  has  been  a  general  verdict  of  guUty  on  the 
whole  indictment  containing  several  counts  for  offenses  of  different 
grades,  a  sentence  on  the  count  for  the  highest  grade  is  proper— 75  N. 
Y.  487. 

1193.  For  tbe  purpose  of  judgment,  if  tbe  conviction 
is  for  felony,  tbe  defendant  most  be  personally  present; 
if  for  a  misdemeanor,  judgment  may  be  pronounced  in 

his  absence. 

Presenoo  of  defendant— 43  Cal.  168.  Upon  a  conviction  for  f  elooyi 
it  is  necessary  that  the  defendant  should  oe  present  when  Judgment 
is  pronounced— 42  Cal  168;  9  id.  116;  but  the  court  may,  in  the  absence 
of  the  defendant,  fix  the  day  for  pronouncing  Judgment— 9  Cal.  119. 
Absence  of  defendant  is  not  permitted  at  the  sentenci^— 39  Ala.  681 :  «9 
Uias.  716;  52  id.  881 :  69  Fa.  St.  286;  1  Boot,  00.  Where  the  offense  u  a 
misdemeanor,  or  where  the  punishment  is  simply  a  fine,  the  absence  of 
defendant  at  his  sentence,  being  under  recognizance,  maj  be  allowed 
-I  Curt.  435:  7  Cowen.  535:  4  Iowa,  854:  9  Dana,  804;  19  Ark.  814;  13 
Wend.  844;  16  Pa.  St.  129:  86  IHss.  581;  9  IU.  111. 

1194.  Wben  tbe  defendant  is  in  custody,  tbe  court 
may  direct  tbe  officer  in  wbose  custody  be  is  to  bring  bim 
before  it  for  judgment,  and  tbe  officer  must  do  so. 

1195.  If  tbe  defendant  bas  been  discbarged  on  bail,  or 
lias  deposited  money  instead  tbereof,  and  does  not  appear 
for  judgment  wben  bis  personal  appearance  is  necessary. 
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the  court,  in  addition  to  the  forfeiture  of  the  undertaking 
of  bail,  or  of  the  money  deposited,  may  direct  the  clerk  to 
issue  a  bench-warrant  for  his  arrest. 

1196.  The  clerk,  on  the  application  of  the  district  at- 
torney, may,  at  any  time  after  the  order,  whether  the 
court  be  sitting  or  not,  issue  a  bench-warrant  into  one  or 
more  counties. 

1197.  The  bench-warrant  must  be  substantially  in  the 

following  form:  "County  of ,    The  People  of  the 

8tate  of  California,  to  any  sheriff,  constable,  marshal,  or 
policeman  in  this  State:  A.  B.,  having  been  on  the— — 

day  of A.  D.  eighteen  hundred  and ,  duly 

convicted  in  the  Superior  Court  of  the  County  of ,  , 

of  the  crime  of (designating  it  generally),  you  are 

therefore  commanded  forthwith  to  arrest  the  above  named 
A.  B.,  and  bring  him  before  that  court  for  judgment. 
Given  under  my  hand  with  the  seal  of  said  court  affixed, 

this day  of ,  A.  D.  eighteen  hundred  and . 

By  order  of  the  Court,    [seal.]    E.  F.,  Clerk." 

[In  effect  April  12th,  1880.] 

1196.    The  bench-warrant  may  be   served   in   aUy^' 
county  in  the  same  manner  as  a  warrant  of  arrest,  except 
that   when  served  in  another  county  it  need  not  be 
indorsed  by  the  magistrate  of  that  county. 

1199.  Whether  the  bench-warrant  is  served  in  the 
county  in  which  it  was  issued  or  in  another  county,  the 
officer  must  arrest  the  defendant  and  bring  him  before  the 
court,  or  commit  him  to  the  officer  mentioned  in  the  war- 
rant, according  to  the  command  thereof. 

1200.  When  the  defendant  appears  for  judgment,  he 
must  be  informed  by  the  court,  or  by  the  clerk,  under  its 
direction,  of  the  nature  of  the  charge  against  him,  and  of 
his  plea,  and  the  verdict,  if  any  thereon,  and  must  be 
asked  whether  he  has  any  legal  cause  to  show  why  judg- 
ment should  not  be  pronounced  against  him.  [In  effect 
April  Dth,  1880.]       ... 

Fbh.  Cons.— as. 
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1201.  He  may  show,  for  cause  against  the  judgment: 

1.  That  he  is  insane;  and  if,  in  the  opinion  of  the  coort, 
the^  is  reasonable  ground  for  believing  him  to  b€|  insane, 
the  question  of  insanity  must  be  tried  as  provided  in 
chapter  six,  title  ten,  part  two  of  this  Code.  If,  upon  the 
trial  of  that  question,  the  jury  find  that  he  is  sane,  judg- 
ment must  be  pronounced,  but  if  they  find  him  insane,  he 
must  be  committed  to  the  State  lunatic  asylum  until  he 
becomes  sane;  and  when  notice  is  given  of  that  fact,  as 
provided  in  section  one  thousand  three  hundred  and 
seventy-two,  he  must  be  brought  before  the  court  for 
judgment. 

2.  That  he  has  good  cause  to  offer,  either  in  arrest  of 
judgment  or  for  a  new  trial;  in  which  case  the  court  may, 
in  its  discretion,  order  the  judgment  to  be  deferred,  and 
proceed  to  decide  upon  a  motion  in  arrest  of  judgment  or 

for  a  new  trial. 

Canse  shown  against  judgment.— If  the  prisoner  objects  that  he 
was  absent  at  the  time  of  trial,  or  rendition  of  verdict,  or  passing  of 
sentence,  he  must  prove  it— 4  CaL  218. 

1202.  If  no  sufficient  cause  is  alleged  or  appears  to 
the  court  why  judgment  should  not  be  pronounced,  it 
must  thereupon  be  rendered. 

Form  and  snfficiencyof  J  adgment.— Judgments  of  inferior  crim- 
inal courts  are  not  required  to  be,  in  form, different  from  those  of  like 
courts  of  general  lurisdiction— 22  Cal.  135.  The  Judgment  need  not 
contain  a  recital  of  the  particular  offense,  but  only  of  the  general  of- 
fense %vithln  which  it  is  Included— 43  Cal.  407.  The  court  has  j  urlsd  ic. 
tion  to  pronounce  for  some  offense  for  which  he  might  have  been  con- 
victed under  the  indictment— 31  Cal.  61i>.  It  is  not  irregular  in  most 
jurisdictions,  when  the  offenses  are  distinct,  and  there  are  sepaiute 
verdicts,  to  sentence  spociflcally  on  each  count— 7  Serg.  &  B.  476: 
Bright.  N.  P.  331;  69  Pa.  St.  482;  A  id.  60;  52  id.  423;  78  icL2»4;  81  Hi! 
116;  22  Wis.  441 ;  14  Blch.  163 ;  3  Mo.  9. 

When  the  Jury  fail  to  agree  on  a  second  count,  but  conrlet  on  the 
first,  defendant  may  bo  sentenced  on  the  first— 80  Wis.  216;  id.  414. 
Where  several  persons  are  jointly  indicted  and  convicted,  they  shoairi 
be  sentenced  severally— 16  Ark.  87;  14  B.  Hon.  886;  8  Wis.  785;  10  Mo. 
440 ;  21  id.  504 :  61  id.  303.   Tho  court  cannot  sentence  for  a  term  lonser 


than  that  provided  by  the  statute.  If  it  does,  the  ludgment  will  .  _ 
reversed— 48  Cal.  549.  It  is  enough  to  specify  that  the  imprlsonmeut 
shall  continue  "  for  the  term  of  three  years  ^'  from  the  date  of  incarw 
ceratlon  or  imprisonment— 29  CaL  257;  21  Kan.  688;  lONev.  107. 

A  sentence  that  defendant  "be  imprisoned  four  years  from  the 
time  of  his  delivery  to  the  warden," etc.— 29  Cal. 257;  or,*' that  <lo- 
feudant  be  imprisoned  in  the  State  prison  for  the  tenn  of  three  yean 
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from  tbe  date  of  his  InqarQeratlott  "—28  Id.  38B;  or,  that  defendant  be 
Imprisoned  for  a  specified  term,  ''to  commence  at  tbe  expiration  of 
previous  sentences/'  Is  ▼aUd>-32  Id.  135.  A  ^dgment  of  conviction 
sbonld  be  certain  and  final,  and  subject  to  no  future  decision  or  con- 
tingency—! Blackf .  37.  Errors  or  omissions  In  the  entry  of  Judgment 
can  be  examined  only  on  appeal,  and  not  on  babeaa  corpns-43  Cal.  457. 
An  error  which  will  render  a  judgment  voidable  only,  is  the  want  of 
adherence  to  some  prescribed  modo  of  procedure,  but  an  error  which 
renders  a  Judgment  void  is  such  an  illegality  as  is  contrary  to  the 
prtnciples  of  law-- 81  Cal.  619.  A  Judgment  upon  conviction  of  a  mis- 
demeanor, which  adjudges  imprisonment  in  the  State  prison,  is  void-* 

1203.  After  a  plea  or  verdict  of  guilty,  where  a  dis- 
cretion is  conferred  upon  the  court  as  to  the  extent  of  the 
punishment,  the  court,  upon  the  oral  suggestion  of  either 
party  that  there  are  circumstances  which  may  be  properly 
taken  into  view  either  in  aggravation  or  mitigation  of 
the  punishment,  may,  in  its  discretion,  hear  the  same 
summarily,  at  a  specified  time,  and  upon  such  notice  to 
the  adverse  party  as  it  may  direct. 

Discretion  of  conrt— When  the  verdict  Is  guilty,  the  court  may,  of 
Its  own  motion,  take  notice  of  a  prior  conviction  of  the  defendant  on 
Its  own  records,  or  hear  proof  of  his  eharacter  and  antecedents, 
either  to  aggravate  or  extenuate  his  guilt— 53  Cal.  453;  20  Ala.  36;  2 
Joims.  73;  i)  Tick.  206.  Statutes  provfaiog  for  an  increased  punish- 
ment for  a  second  offense  are  not  in  conflict  with  constitutional  pro- 
visions as  to  Jeopardy— 47  Cal.  1 13 ;  9  Phila.  5S3.  As  a  general  riilo,  tbe 
sentence  when  imposed  by  a  court  of  record  is  within  tbe  power  of 
the  court,  and  may  be  amended  at  any  time  during  the  term— 4  Cai. 
238;  8 Mich. 70;  82  Ohio  St.  113;  2  Allen,  144;  1  Pitts.  169;  sees  WaU. 
320;  5  Barb.  205;  28  6a.  235.  Tbe  Judgment  may  be  corrected  at  any 
time  during  the  term— 1  Parker  CrTB.  374;  1  Whart.  279;  5  Oratt.  682. 

Where  the  court,  after  conviction  of  murder,  sentenced  the  pris- 
oner to  be  executed,  afterward  caused  him  to  be  again  brought  into 
court,  and  amended  the  sentence  by  shortening  the  time,  it  was  held 
proper— 4  CaL238.  When  a  term  of  Imprisonment  is  still  unexpired, 
the  proper  course  Is  to  appoint  the  second  Imprisonment  to  begin  at 
the  expuation  of  the  first,  to  l>e  specifically  referred  to  in  the  sentence 
-22  Cal.  185;  51  Me.  863;  11  Met.  581;  18  Ohio  St.  46;  ft  Day,  175;  4 
Rawlo,  259 ;  13  Pa.  St.  634 :  but  see  11  Ind.  9m.  After  sentence,  but  be^ 
fore  Judgment  is  signed,  it  may  be  amended  by  shortening  the  time~ 
4Cai.238.   See  ante,  S 166,  note. 

1204.  The  circumstances  must  be  presented  by  the 
testimony  of  witnesses  examined  in  open  court,  except 
that  when  a  witness  is  so  sick  or  infirm  as  to  be  unable  to 
attend,  his  deposition  may  be  taken  by  a  magistrate  of 
the  county,  out  of  court,  upon  such  notice  to  the  adverse 
party  as  the  court  may  direct  No  affidavit  or  testimony, 
or  representation  of  any  kind,  verbal  or  written,  can  be 
offered  to  or  received  by  the  court,  or  a  judge  thereof,  in 


_  i 
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aggravation  or  mitigation  of  the  punishment,  except  as 
provided  in  this  and  the  preceding  section. 
See  ante,  §  166,  note. 

1205.  A  judgment  that  the  defendant  pay  a  fine,  may 
also  direct  that  he  be  imprisoned  until  the  fine  be  satis- 
fied, specifying  the  extent  of  imprisonment,  which  must 
not  exceed  one  day  for  every  dollar  of  the  fine.    [Apr 

proved  March  7th,  1874.] 

Imprisonment  to  satisfy  fine.— The  defendant  may  be  imprisoned 
•to  enforce  the  payment  of  a  fine— 7  Cal.  209.  The  prisoner  is  cntitlMI 
to  a  credit  of  two  dollars  per  day  while  in  prison~23  Cal.  4 14.  A  iude* 
tnent  of  a  justice  of  the  peace  in  case  of  a  misdemeanor  that  defenct 
ant  be  fln^d  five  hmidred  dollars,  and  in  default  of  payment  that  be 
he  imprisoned  not  exceeding  three  hundred  days,  is  in  substantial 
complmce  with  this  section— 54  Cal.  205 ;  28  id.  414. 

■    1206.    A  judgment  that  the  defendant  pay  a  fine  con* 
stitutes  a  lien,  in  like  manner  as  a  judgment  for  money 
rendered  in  a  civil  action. 
Seej>a<<,S  1570. 

1207.  When  judgment  upon  a  conviction  is  rendered, 
the  clerk  must  enter  the  same  in  the  minutes,  stating 
briefly  the  offense  for  which  the  conviction  was  had,  and 
the  fact  of  a  prior  conviction,  (if  one)  and  must,  within 
five  days,  annex  together  and  file  the  following  papers, 
which  will  constitute  a  record  of  the  action: 

1.  The  indictment  or  information,  and  a  copy  of  th^ 
minutes  of  the  plea  or  demurrer. 

2.  A  copy  of  the  minutes  of  the  trial. 

3.  The  charges  given  or  refused,  and  the  indorsements 
thereon.    And, 

4.  A  copy  of  the  judgment. 
[In  effect  April  9th,  1880.] 

Subd.  2.  A  copy  of  the  minutes  of  the  trial  constitutes  a  part  of 
the  judgment  roll— 52  Cal.  480.  The  entry  made  In  the  minutes  Is  part 
of  the  Judgment  roll*  and  errors  and  omissions  In  the  record  can  be 
examined  only  on  appeal— 53  Cai.  457. 

Subd.  3.  The  charge  giren  to  the  Jury  on  its  own  motion  is  no 
part  of  the  judgment  roll— 44  Cal.  598.  This  subdivision  refers  to  the 
written  charges  or  instructions  which  either  paity  may  present  and 
ask  to  be  given  in  accordance  with  SS  ^M>  and  401— 44  Cal.  508. 

Sttbd.  4.  Hxe  judgment  need  not  contain  a  recital  of  the  partlenlar 
offense,  but  only  the  general  offense  in  which  tho  particular  offense  la 
ittClUded-43  OaL  457s  28  id.  247. 
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CHAPTER  n. 

THB    EXBCUTXOir. 

S  1213.  Execution  of  a  Jadgment  other  than  of  death. 

S  1214.  If  for  fine  alone,  execution  to  Issue  as  In  cIyU  cases. 

§  1215.  Judgment  of  fine  and  Imprisonment,  how  executed. 

S  1216.  Judgment  of  Imprisonment.   Itaty  of  sheriff. 

§  1217.  Execution  upon  judgment  of  death. 

§  1,218.  Transmission  of  couTiction  and  testimony  to  goremor. 

§ '  1219.  Governor  may  require  opinion  of  Supreme  Court  thereon. 

r  1220.  Judgment  of  death ,  when  suspended. 

9 1221.  Insanity  of  defendant,  how  determined. 

S;  1223.  Duty  of  district  attorney  upon  inquisition. 

S  1223.  Inquisition,  how  certified  and  filed. 

S  1224.  Proceedings  upon  finding  of  jury. 

S  1223.  Proceedings  when  female  is  supposed  to  be  pregnant. 

5  1226.  Proceedings  upon  the  finding  of  the  jury. 

§- 1227.  Judgment  of  death  remaining  in  force,  not  executed. 

§  122S.  Punishment  of  death,  how  infilcted. 

§  1229.  Execution,  where  to  take  place  and  who  to  be  present. 

S  1230.  Return  upon  death-warrant. 

1213.  When  a  judgment,  other  than  of  death,  has 
teen  prononnced,  a  certified  copy  of  the  entry  thereof 
upon  the  minntes  must  be  forthwith  furnished  to  the 
officer  whose  duty  it  is  to  execute  the  judgment,  and  no 
other  warrant  or  authority  is  necessary  to  justify  or  re- 
quire its  execution. 

Execution  of  judgment—A  commitment  which  does  not  contain  a 
copy  of  the  juds^mcnt,  but  merely  recites  the  history  of  the  action,  is 
not  sufficient  autliority  for  the  detention  of  the  prisoner— 31  Cal.  497 : 


Id.  619.  No  other  authority  for  the  detention  of  a  prisoner  is  required 
tlian  a  cei-tifled  copy  of  the  judgment  rendered  against  him— 32  Cal. 
4:i;  31id.619;  28i(L247. 


1214.    If  the  judgment  is  for  a  fine  alone,  execution 

may  be  issued  thereon  as  on  a  judgment  in  a  civil  action. 
See  anUt  S  1206. 

^  1215.    If  the  judgment  is  for  imprisonment,  or  a  fine, 
and  imprisonment  until  it  be  paid,  the  defendant  must 


forthwith  he  committed  to  the  custody  of  the  proper 
officer,  and  hy  him  detained  until  the  judgment  is  com- 
plied with. 
See  ante,  S 1205. 

1216.  If  the  judgment  is  for  imprisonment  in  the 
State  prison,  the  sheriff  of  the  county  must,  u]x>n  receipt 
of  a  certified  copy  thereof,  take  and  deliver  the  defendant 
to  the  warden  of  the  State  prison.  He  must  also  deliver 
to  the  wairden  thecertifled  copy  of  the  judgment,  and  take 
from  the  warden  a  receipt  for  the  defendant. 

See  antef  $  1213. 

1217.  When  judgment  of  death  is  rendered,  a  warrant, 
signed  by  the  judge,  and  attested  by  the  clerk  under  the 
seal  of  the  court,  must  be  drawn  and  delivered  to  the 
sheriff.  It  must  state  the  conviction  and  judgment,  and 
appoint  a  day  on  which  the  judgment  is  to  be  executed, 
wliicli  must  not  be  less  than  thirty  nor  more  than  sixty 
days  from  the  time  of  judgment. 

Execution  of  death  seatenoe.— The  day  for  exeoatlmi  of  the  sen- 
tence should  not  be  designated  in  the  Judgment,  but  in  the  warrant  of 
exeontion-45  Cal.  141 ;  38  id.  699;  45  id.  141 ;  54  Id.  92.  If  the  Judgment 
of  death  be  not  executed  on  the  day  appointed,  the  court  renuering 
the  Judgment  may  appoint  another  d;w  for  carrying  it  into  execution 
—38  Cal.  7U1.  It  is  not  the  function  of  the  court  to  fix  the  time  and 
place  of  execution  in  the  original  sentence— 45  Cal.  137 ;  55  Ala.  81. 

1218.  The  judge  of  the  court  of  which  a  conviction  re- 
quiring judgment  of  death  is  had,  must,  immediately 
after  the  conviction,  transmit  to  the  governor,  by  mail  or 
otherwise,  a  statement  of  the  conviction  and  judgment, 
and  of  the  testimony  given  at  the  trial. 

1219.  The  goTemor  may  thereupon  require  the  opinion 
of  the  justices  of  the  Supreme  Court  and  of  the  attorney- 
general,  or  any  of  them,  upon  the  statement  so  furnished. 

1220.  No  judge,  court,  or  officer,  other  than  the  gov- 
ernor, can  suspend  the  execution  of  a  judgment  of  death, 
except  the  sheriff,  as  provided  in  the  six  succeeding  sec- 
tions, unless  an  appeal  is  taken. 

1221.  If,  after  judgment  of  death,  there  is  good  reason 
to  suppose  that  the  defendant  has  become  insane,  tlie- 
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sheriff  of  the  eoonly,  with  the  concarrenoe  of  the  judge 
of  the  court  by  which  the  judgment  was  rendered,  may 
summon  from  the  list  of  jurom  selected  by  the  snpervisoni 
for  the  year  a  jury  of  twelve  persons  to  inquire  into  the 
supposed  insanity,  and  must  give  immediate  notice  there- 
of to  the  district  attorney  of  the  county. 

1222.  The  district  attorney  must  attend  the  inquisi- 
tion, and  may  produce  witnesses  before  the  jury,  for 
which  purpose  he  may  issue  process  in  the  same  manner 
as  for  witnesses  to  attend  before  the  grand  jury,  and  dis- 
obedience thereto  may  be  punished  in  like  manner  as 
disobedience  to  process  issued  by  the  court. 

1223.  A  certificate  of  the  inquisition  must  be  signed 
by  the  jurors  and  the  sheriff,  and  filed  with  the  clerk  of 
the  court  in  which  the  conviction  was  had. 

1224.  If  it  is  found  by  the  inquisition  that  the  defend- 
ant is  sane,  the  sheriff  must  execute  the  judgment;  but 
if  it  is  found  that  he  is  insane,  the  sheriff  must  suspend 
the  execution  of  the  judgment  until  he  receives  a  war- 
rant from  the  governor  or  from  the  jadge  of  the  court  by 
which  the  judgment  was  rendered  directing  the  execution 
of  the  judgment.  If  the  inquisition  finds  that  the  defend- 
ant is  insane,  the  sheriff  must  immediately  transmit  it  to 
the  governor,  who  may,  when  the  defendant  becomes 
sane,  issue  a  warrant  appointing  a  day  for  the  execution 
of  the  judgment. 

1225.  If  there  is  good  reason  to  suppose  that  a  female 
against  whom  a  judgment  of  death  is  rendered  is  preg- 
nant, the  sheriff  of  the  county,  with  the  concurrence  of 
the  judge  of  the  court  by  which  the  judgment  was  ren- 
dered, may  summon  a  jury  of  three  physicians  to  inquire 
into  the  supposed  pregnancy.  Immediate  notice  thereof 
must  be  given  to  the  district  attorney  of  the  county,  and 
the  provisions  of  section  one  thousand  two  hundred  and 
twenty-two  and  one  thousand  two  hundred  and  twenty- 
three  apply  to  the  proceedings  upon  the  inquisition. 
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,  1226.  If  it  is  found  by  the  inquisition  that  the  f  oi^iald 
is  not  pregnant,  the  sheriff  must  execute  the  judgment ;  it 
it  Ls  found  that  the  woman  is  pregnant,  the  sheriiT  most 
BiUspcnd  the  execution  of  the  judgment*  and  transmit  tiie 
inquisition  to  the  governor.  When  the  governor  is  sat- 
isfied that  the  female  is  no  longer  pregnant,  he  may  issue 
his  warrant  appointing  ^  day  for  the  execution  of  the 
judgment. 

1227.  If  for  any  reason  a  judgment  of  death  has  not 
been  executed,  and  it  remains  in  force,  the  court  in  w^ch  ■ 
the  conviction  was  had,  on  the  application  of  the  district 
attorney,  must  order  the  defendant  to  be  brought  before 
it,  or,  if  he  is  at  large,  a  warrant  for  his  apprehension  may 
bo  issued.  Upon  the  defendant  being  brought  before  the 
court,  it  must  inquire  into  the  facts,  and  if  no  legal  rea- 
sons exist  against  the  execution  of  the  judgment,  must 
make  an  order  that  the  sheriff  execute  the  judgment  at  a 
specified  time.  The  sheriff  must  execute  the  judgment 
accordingly. 

The  Superior  Oonrt  as  dnccessor  of  tbe  District  Court  can  make  an 
order  to  carry  into  execution  a  Judgment  of  death  rendered  by  the 
District  Court— 54  Cal.  184.  An  order  for  execution  made  in  tbe  ab> 
Bence  of  defendant  Is  erroueous--M  CaL  92. 

,  1228.  The  punishment  of  death  must  be  inflicted  by  - 
hanging  the  defendant  by  the  neck  until  he  is  dead. 

•  1229.  A  judgment  of  death  must  be  executed  within 
the  walls  or  yard  of  a  jail,  or  some  convenient  private 
place  in  the  county.  The  sheriff  of  the  county  must  be 
pre.<)ent  at  the  execution,  and  must  invite  the  presence  of 
a  physician,  the  district  attorney  of  tho  county,  and  at  least 
twelve  reputable  citizens,  to  be  selected  by  him;  and  he 
shall,  at  the  request  of  the  defendant,  permit  such  minis- 
ters of  the  gospel,  not  exceeding  two,  as  the  defendant 
may  name,  and  any  persons,  relatives  or  friends,  not  to 
exceed  five,  to  be  present  at  the  execution,  together  with 
such  peace  officers  as  he  may  think  expedient,  to  witness 
the  execution.     But  no  other  persons  than  those  men- 
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tioned  in  this  section  can  be  present  at  the  execution,  nor 
can  any  person  under  age  be  allowed  to  witness  the  same. 

1230.  After  the  execution,  the  sheriff  must  make  a 
return  upon  the  death-warrant,  showing  the  time,  mode, 
and  manner  in  which  it  was  executed. 
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S  12K.  Appeal,  1^  Whom  taken»  on  questions  of  tow  alone. 

i  12Mi  Parties,  bow  designated  on  appeaL 

S  1237.  Appeal,  when  may  he  taken  by  the  defendant. 

S  1238.  In  what  cases  by  the  people. 

f  1239.  Appeals,  within  what  time  to  be  taken. 

S  1240.  Appeal,  how  taken. 

f  1241.  When  notice  may  be  served  by  pablication. 

S  1242.  Effect  of  an  appeal  by  the  people. 

S  1343.  Effect  of  an  appeal  by  the  defendant. 

S  1244.  Same. 

S  1245.  Same. 

S  1248.  Duty  of  deiks  npooappeaL 

1235.  Either  party  in  a  criminal  action  amounting  to 
a  felony,  may  appeal  to  the  Supreme  Court,  on  questions 

of  law  alone,  as  prescribed  in  this  chapter. 

Appeal,  when  allowed.— The  Supreme  Court,  under  the  Constitii* 
-tton,  had  Jurisdiction  on  questions  of  law  alone— 65  Cal.  185.  An  ap- 
peal does  not  lie  iu  cases  of  misdemeanor— 5.1  Cal.  4*i7.  An  appeal  lies 
trom  a  Judgment  for  contempt,  when  the  fine  Is  for  three  hundred 
dollars— 47  CaL109.   A  question  of  law  is  where  the  verdict  is  com- 

Slalned  of  as  being  contrary  to  the  evidence,  when  there  is  noevi- 
ence  to  sustain  the  charge,  not  when  there  is  evidence  tending  to 
prove  it— 55  CaL  185.  If  an  appeal  has  been  given  in  all  cases  witliin 
the  jurisdiction  of  the  court,  and  afterward  its  Jurisdiction  is  ex- 
tended to  new  cases,  an  appeal  will  lie  in  those  new  cases-<4  Mass.  462. 

1236.  The  party  appealing  is  known  as  the  appellant, 
and  the  adverse  party  as  the  respondent,  but  the  title  of 
the  action  is  not  changed  in  consequence  of  the  appeal. 

1237.  An  appeal  may  be  taken  by  the  defendant : 

1.  From  a  final  judgment  of  conviction. 

2.  From  an  order  deuying  a  motion  for  a  new  trial. 

3.  From  an  order  made  after  judgment,  affecting  the 
substantial  rights  of  the  party. 

In  what  oases  defendant  may  take.— When  the  action  of  the  court  - 
Is  manifestly  erroneous  under  any  and  every  conceivable  state  of  the 
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facts,  the  Suprome  Ck)iirtvrUl  review  tbe  case,  notwitbstan<1ins?  the 
ovldpnco  may  not  have  beeu  broiurht  uiv-47  Gal.  405;  8  id.  44U;  S4  id. 
<i63;  4.^  id.  2.1;  .Ti  id.  213;  43  id.  639.  If  the  record  discloses  the  fact  that 
a  written  instrument  introduced  in  evidence  was  a  forgery,  the  |>oiDt 
may  be  raided  for  the  first  time  in  the  Supreme  Conrt^26  Cal.  548. 
The  action  of  the  court  in  xiiSQbarii^g  |k  Jury  in  a  criminal  case,  be- 
cause of  Its  Inability  to  agiee^  is  snbjeot  to  review  by  the  appellate 
court-4I  Cal.  219. 

Stibd^  I.  'Undtr  tfate  faotlon  an  aypMl  can  be  taken  from  sadlt 
orders  only  as  are  made  after  final  judgment— 43  Cal.  G25.  So,  an  ap- 
peal cannot  be  talcen  from  an  or(fer  made  after  a  verdict  or  guilty, 
arresting  the  judgment— 14  Gal.  385. 

8ubd.  2.  The  qnaatton  whether  a  defendant  In  a  criminal  case  la 
entitled  to  a  new  trial,  on  the  sronnd  that  the  verdict  is  contrary  to 
tlie  evidence,  is  one  of  law— SiCal.  565.  The  general  rule  is,  that  the 
court  will  DOC  review  a  judgment  on  this  groand,  unless  the  record 
contains  a  statement  setting  forth  the  matertal  portions  of  the  testi- 
mony, but  if  it  states  that  it  gives  "  in  substance  all  that  was  proven 
on  the  part  of  tM  State,"  it  is  sufficient— 9  Gal.  421 .  An  appeal  by  de- 
fendant does  not  lie  from  an  order  granting  a  new  trial-«  Pao.  C.  !#. 
J.  1013. 

Subd»  3.  This  Motioii  applies  to  cvdnrs  made  after  final  Judgment 
which  could  not  1)0  reviewed  upon  an  appeal  from  the  judgment— 44 
Cal.  385:  43  la.  625.  Any  error  committed  by  the  court  in  setting  aside 
or  modifying  an  erroneous  order  may  be  reviewed  in  a  criminal  case 
upon  appeal,  but  not  on  habeas  corpus— 44  Gal.  34..  Where  a  iiarty  is 
held  in  custody  mider  an  erroneous  order,  regular  noon  its  face,  which 
the  court  lia<l  power  to  make,  lie  cannot  bo  discharged  on  habeas 
corpus:  his  remedy  is  by  app(al'-4l  Gal.  35;  41  id.  211;  3.3  id.  100.  An 
a£»peal  lies  from  an  order  tor  fltaention  in  a  nund'or  case— 54  CaL  93. 

1238.    An  appeal  may  be  taken  l^  the  people : 

1.  From  a  judgment  for  the  defendant  on  a  demnrrer  to 
the  Indictment  or  information* 

2.  From  an  order  granting  a  neir  trial. 

3.  From  an  order  arresting  judgment. 

4.  From  any  order  made  after  judgment,  affecting  tbe 
substantial  rights  of  the  people. 

5.  From  an  order  of  the  court  directing  the  jury  to  find 

for  the  defendant    [In  effect  April  0th,  1880..] 

In  what  cases  bf  the  people.— By  the  jtut  Interpretation  of  this 
section,  the  right  Of  appeal  by  the  people  must  be  confined  to  snch 
cases  only  in  wbtf tt  erron  in  the  proceedings  may  occur  before  legal 
jeopardy  lias  attached— 38  Cal.  479.  See  Const.  Pro  v.  ante,  p.  17 :  Jbop- 
ARDY,  ante,  S  1Q14>  Tho  action  of  the  court  in  discharging  a  jury  be- 
cause of  its  Inability  to  agree  is  subject  to  review— 41 1^  213.  The 
remedy  is  not  by  habeas  corpus— 41  Gal.  212. 

Subd,  1.  An  order  sustaining  a  demurrer  is  a  final  judgment  from 
which  an  appeal  will  lie— 39  Gal.  604 :  8  Humph.  32 ;  9  Mo.  687.  Qnery- 

6  Pac.  C.  L.  J.  US.   It  lies  flrom  an  order  oveimling  a  demnrrer-il 
Cal.  263. 

Sttbd,  3.  An  appeal  cannot  be  taken  trom.  an  order  made  after  a 
verdict  of  godlty,  arresting  the  judgment— 14  Cal.  385.  Where  no  ex- 
ceptiOD  is  nken  to  the  denial  of  a  motion  in  arrest  of  judgment  aiUI 


On  iw,ord  does  sot  set  oat  the  6yidenee<om  wMcli  It  ^ma  made,:  t1»et 
afwalUate  court  wUl  pieslime  tiuit  tke  uuittvM  wan  |M«op«ly  overroiecU 
•HWAliir73. 

iSTa^M.  4.  SiTor  in  setting  aside  or  modifsrIiijrwiORoneoiit  orAbrr 
nmy  be  reverseol  ia  a  proper  case  an  i^pUeatlea,  (Mill  it  caniiot.b»> 
^uestioaecl  on  habeas  corpus— 44  Cal,  34.  a  (vappeal  iks  troiu  au  orderr 

otber  grand! 
'  aiado  aftesf 

. ^ appealft*oafe 

tbo  dhanudgm'ent,  or  an  order  granting  t>r  refiisUnf  a  &ew  trlal4>42: 
GaL  684;  44  iu.  S8S.  No  appeal  Ues>f  roiAaa  order  o^Uie  judge  adtnlfe- 
dutf  ajpailar  to  tiail  under  tbe  provlsleas  relatijig  to  habeas  corpiii»-4tl<' 

123&.  Ab  a,ppe&l  feom  a  fodgnwiit  must  be  talten 
'tritbiii  oii«  year  after  its  readitimty  and  from  an  dsdiw, 
wiibbla  Bbtty  days  after  it  is  m»dbe. 

WittAA  wbat  tiffie  takeiu^An  appeal  fMHtt«tt«rderdenylagrfttM«r 
tvtai  will  be  dismissed  if  taken  more  tluui  stidy  days  after  lUo-ovder- 
i(i'iaado-^«SGal.«39. 


1240.  As  appeal  Is  takett  by  filiaip  witb  tbe  elb A;  oT 
tbe  court  in  which  the  judgmeat  or  older  appealed^  fKmk. 
ifr  entered  or  filed,  a  ziotioe  statiiig  the  appeal  £h>m..the- 
saxne,  and  serving  a  copy  thereof  upon  the  attomey^of  th^ 
adverse  party. 

Appeal,  how  fakan.>-A  notice  of  appeal  must  be  flled'^iirltb  tin^ 
clerk  of  tbecotirt,and  sorted  on  the  attuniey  of  the  adirerse  pwiy 
eithernersonally  or  by  publication,  as  directed  ia  tbe  Ci>do  4»  €ai^ 
46ft.  where  it  appears  that  the  notice  was  filed  on  a  certain  day^  andb 
tlioservicoadnuctedHnder  tlM>  iaOocseBieat  of  filing,  it;;iiiill  bo  pre- 
sutaied  serried  was  mado  on  the  dayof  niiig->6^Pac.  C.  Jii  J.'iS&i  A. 
notictf  of  appeal  in  a«riBil»i4  case  may  bo  signed  by  anrattsmair  an- 
tkorlMd  by  defendant  to  tako  an  appeal-^  Pac.  CX  L.  J.  1M4: « 

A  recital  that  notice  of  application  had  been  8«fiTed  aaA«tMfi4»  ■»• 
otttlence  that  an  appeal  lias'beiefttakea^-49  Cal«  45.  Ttio*reeor<iMMist. 
show  that  an  appeal  has  in  fact  been  taken,  or  the  court  wiUaot  b»' 
re<iuired  to  look  into  the«M9e--4^  Oak  49.  In  tho  absence  oC'statutoiy 
machinery  for  appeal*  a  case  may  be  brooght  toihe  Supcema  Court  by 
writ  of  crror-52  Cal.  220;  5  id.  190;  3  id7^47;  24  id.  SSlj:  biita  witt  of 
ettor  will  not  lie  when  an  appeal  is  glTeo^24  GaL  394 ;  see-23  GaL  9». 

^241.    If  personal  service  of  the  notice  canapotbe  made, 

the  judge  of  the  court  in  wlilch  the  action  wa»  tried,  upon 

preof  thereof,  may  make  an  order  for  the  puibUcatlon'Of >  til» 

notice  in  some  newspaper,  for  a  period  not^SGceefiagthizfey 

days.    Snch  publication  is  eqidvalent  to  personal  service. 
See  aate»  S 1240,  note. 

1242.    An  appeal  taken  by  tlse  people  in  n»  ease  sta^s 

or  affects  the  operation  of  a  judgment  in  favor  of  the  da- 

fendant,  until  judgment  is  remsed. 
Pmr.  CoDB.— 48. 
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facts,  the  Supreme  Court  will  review  the  case,  notwitlistanclinj?  the 
ovldenco  may  not  have  beeu  brouirht  up— 47  Cal.  405;  8  Id.  440;  34  id. 
<)63;  4^  id.  2.i;  ?,i  Id.  213;  43  id.  639.  If  the  record  discloses  the  fact  that 
a  written  insti'ument  introduced  in  evidence  was  a  f  or^ry,  the  i>olnt 
may  be  raised  for  the  first  time  in  the  Supreme  Court— 28  Cal.  540. 
The  action  of  the  court  in  disqharfijipg  ^  Jury  in  a  criminal  case,  l)e- 
cause  of  its  Inability  to  agreed  is  subject  to  review  by  the  appellate 
court-41  Cal.  219.     "       ^ 

Subd^  h  'Under  thki  feotion  an  appeal  can  be  taken  from  sadr 
orders  only  &s  are  made  after  final  Judgment— 42  Cal.  625.  So,  an  ap- 
peal cannot  be  taken  from  an  order  made  after  a  verdict  of  gailty» 
arresting  the  judgment— 44  Cal.  385. 

Subd.  2.  The  question  whether  a  defendant  in  a  criminal  case  Is 
entitled  to  a  new  triaL  on  the  ground  that  the  verdict  is  contrary  to 
the  evidence,  is  one  of  law— SiCal.  565.  The  general  rule  is,  that  the 
court  will  not  review  a  judgment  on  this  ground,  unless  the  record 
contains  a  statement  setting  forth  the  material  portions  of  the  testi- 
mony, but  if  it  states  that  it  gives  "  in  substance  ail  that  was  proven 
on  the  part  of  the  State,'*  it  is  sufiicient— 9  Cal.  421 .  An  appear  by  de- 
fendant does  not  lie  from  an  order  granting  a  new  trial— tt  Pac.  C.  L. 
J.  1013.  .  . 

Subd,  8.  ThJ«  soctien  applies  to  oMors  made  after  final  Judgment 
which  could  not  1)e  reviewed  upon  an  appeal  from  the  judgment— 44 
Cal.  385:  42  id.  625.  Any  error  committeu  by  the  court  in  sotting  aside 
or  modifying  an  erroneous  order  may  be  reviewed  in  a  criminal  case 
upon  appeal,  but  not  on  habeas  corpus— 44  Cal.  34..  Where  a  iiarty  is 
held  in  custody  mider  an  erroneous  order,  regular  upon  i  ts  face,  wliich 
the  court  liad  power  to  malte»  lie  cannot  bo'dlscnargcd  on  liabeas 
corpus:  Ills  remedy  is  by  app( aI-44  Cal.  35;  41  Id.  211;  35  id.  100.  An 
afipeal  lies  from  an  order  titr  ozacatlon  In  a  mmd'er  case— 64  CaL  93. 

1238.    An  appeal  may  be  takeu  hy  tlie  people : 

1.  From  a  judgment  for  the  cLefendunt  on  a  demurrer  to 
the  indictment  or  information* 

2.  From  an  order  granting  a  netr  trial. 

3.  From  an  order  arresting  judgment. 

4.  From  any  order  made  after  judgment,  affecting  the 
substantial  rights  of  the  people. 

5.  From  on  order  gf  the  court  directing  the  jtiry  to  find 
for  the  defendant.    [In  effect  April  0th,  1880.] 

In  what  cases  hr  the  people.— By  the  Just  interpretatloii  of  ttili 
section,  the  right  of  appeal  by  the  people  must  be  confined  to  snch 
cases  only  In  wbteh  errors  in  the  iitoceedlngs  may  occur  before  legal 
Jeopardy  has  attached— 38  Cal.  479.  See  Const.  Prov.  ante,  p.  17 :  Jaop- 
ARDY,  onto,  S IQM.  Tho  action  of  the  court  in  discharging  ajnry  be* 
cause  of  its  ihftbility  to  agree  is  subject  to  review— 41  i)u.  212.  The 
remedy  is  not  by  habeas  corpus— 41  Cal.  212. 

iSuM.  1.  An  ordsr  sustaining  a  demurrer  is  a  final  Judgment  firom 
which  an  appeal  will  lie— 39  Cal.  604 :  8  Humph.  32 ;  9  Mo.  6S7.  Query— 
6  Pac.  C  L.  J .  lis.  It  lies  from  an  order  overruling  a  demurrer— 41 
Cal.  263. 

Subd,  S.  An  appesl  cannot  be  taken  ftom  an  order  made  after  a 
Terdict  of  guilty,  arresting  the  Judgment-44  Cal.  385.  Where  no  ex- 
oeptlOD  Is  taken  to  the  denial  of  a  motion  la  avrest  of  Jadgaentt  and 


the  i«cord  does  not  iet  oat  the  eTldenee  om  vrMcli  It  ^m»  mader  tbe* 
siMJlste  oourt  wUl  pvesOBie  tiaot  the  UMttfou  watt  v<*^?«Kly  overrttleOl 
--liAlllr72. 

i^M^  4.  Error  in  setting  aside  or  Die4lfyliig«i«Roneo«is  orierr 
wmfhe  reversed  in  a  proper  case  on  ai»plie»Men,  tint  it  csnnoi>b»' 
auestiened  on  habeas  eorpus— 44  Cal.  34.  a  tvmnesl  lies  from  au  orderr 


the  fuiailudgment,  or  an  order  grantii^r  or  refosiur  a  &ew  trial4-43:: 
GaL  <i34 ;  44  lu.  885.  No  appeal  Ue»f rouaaa  order  ofuia  judge  adtnife- 
Ctnr  ajtaity  to  hail  under  the  prevlstons  retatlng  to  habeas  corfiiis-4ir 

1239L  An  appe&l  finna  &  Judsannt  must  be  talteo 
witbin  one  yeas  after  its  leaditioii,  and  from  an  esdiBf, 
wilhia  sixty  days  after  tt  is  mwle. 

WiOiA  what  time  takta.— An  anMsl  fwi aaerder denying m aew 
tn&l  wiUbe  dismissed  if  taken  more  than  sixty  days  after  the- order 

X2AO.  An  appeal  Is  tekeft  by  fiUag  witb  the  olMt  oT 
tlie  court  in  which  the  jodgmeat  or  older  appealed-,  fronk^ 
is*  entered  or  filed,  a  notice  stating  the-  appeal  fh>at.the- 
saxne^  and  serviag  a  copy  thereof  upon  the  attomey.ol  the« 
adverse  party. 

Appeal,  how  tafcsn.— A  notice  of  appeal  mvat  be  flled'nrtkh  the- 
clerk  of  the  court,  and  serted  on  the  attoniey  of  the  adirene  par^ 
elthernersonallyor  by pnbUcatlon.  as  directed  in  the  Cftdtt  4MtCau 
4M.  Where  It  appears  that  the  Qotice  was  filed  on  a  certain  day^  andi 
thoservicoadmltted  under  the  iadocsement  of  ftlbiff,  it^^vidil  be  pre- 
somed  serrice  was  made  on  the  day  of  SUng—ePiac.  G.  JUL  J.'465«  A. 
netlotfof  appesi  tea^rlalttaicasemay  bo  sl^^d  by  anratbeniag!  an* 
tliorised  by  defendant  to  take  au  appeal-4  Pac.  (X  L.  jTltU:  i 

A  reoltal  that  notice  of  appUcation  has  been  serred  aadttlM^to  n** 
evidence  that  an  appeal  haslieett  talDen^-4»  Cal.  4ft.  The-recoru.nMtti 
show  that  an  appeal  has  in  fact  been  taken,  or  the  court  wlUoot  be 
required  to  look  Into  tho-ca80~^l»Oalv4^  In  the  absence  of  <8tatut0iy 
machinery  for  appeal,  a  case  may  be  brookht  to  the  Supcems  Court  by 
writ  of  error-«S  Cal.  220;  ft  idTlW;  3  id7^7;  24  id.  mTbnta  writ  of 
error  will  not  Ue  when  an  appeal  Is  giyak--24  GaL  394;  see  23  Gat ». 

1241,  If  penNmal  service  of  the  notice  canaotbe  made, 

the  judge  of  the  court  in  which  the  action  was  toed,  open 

proof  thereof,  may  make  an  ecter  for  thapabUcation'Of  tite 

notice  in  some  newspaper,  for  a  period  notesaccedangthixty 

days.    Such  publication  is  equiTalent  to  pemoaal  service. 
Sea  ante,  81240,  note. 

1242.  Aa  appeal  tak^i  by  the  pe(>ple  in  n&ease  stays 
or  affects  the  operation  of  a  judgmmt  in  farear  of  the  da- 
leadnnt,  until  Judgmout  is  xevMsed. 

Pxv.  Gona.— 48. 


t. 
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1243.  An  appeal  to  the  Supreme  Conrt  from  a  jadg- 
:inent  of  conviction,  stays  the  execution  of  the  judgment 
;in  all  capital  cases,  and  in  all  other  cases  upon  filing 
^wlth  the  clerk  of  the  court  in  which  the  conviction  was 
'had,  a  certificate  of  the  judge  of  such  court,  or  of  a  justice 
■of  the  Supreme  Court,  that,  in  his  opinion,  there  is  prob- 
able cause  for  the  appeal,  but  not  otherwise.  [Approved 
March  SOth,  in  effect  July  1st,  1874.] 

Effect  of  appeal.— Under  the  proylslons  of  this  Bectlon,  ball  BbonJd 
not  bo  allowed  after  conviction,  except  by  a  judgo  of  the  conrt  In 
which  the  conviction  was  had.  or  by  a  justice  or  the  Supreme  Court, 
and  then,  only  when  the  circumstances  are  of  an  extraordinary  char- 
actcr— 4f)  Cal.  680;  54  id.  35;  atid  as  a  matter  of  discretion— 43  Cal.  5.  If 
the  Judge  of  the  court  in  which  the  conviction  was  liad  fails  to  certify 
•that  in  his  opinion  there  is  probable  cause  for  the  appeal,  and  the 
justices  of  the  Supreme  Court  are  satlsfted  that  no  error  lias  Inter- 
vened, they  will  not  grant  such  a  certificate,  and  tho  ap]>eal  will  not 
«kay  the  execution— 45  Cal.  305.   See  preceding  sections.^ 

1244.  If  the  certificate  provided  for  in  the  preceding 
Section  is  filed,  the  sheriff  must,  if  the  defendant  be  in  his 
■custody,  upon  being  served  with  a  copy  thereof,  keep  the 
defendant  in  his  custody  without  executing  the  judgment, 
and  detain  him  to  abide  the  judgment  on  appeal. 

See  ante,  S  1243.  note. 

1245.  If  before  the  granting  of  the  certificate,  the 
-judgment  has  commenced,  the  further  execution  thereof 
is  suspended,  and  upon  service  of  a  copy  of  such  certificate 
the  defendant  must  be  restored,  by  the  officer  in  whose 
custody  he  is,  to  his  original  custody. 

See  <mte»  §  1243,  note. 


1246.    Upon  the  appeal  being  taken,  the  clerk  with 

'i  whom  the  notice  of  appeal  is  filed  must,  within  ten  days 

^  thereafter,  in  case  the  bill  of  exceptions  has  been  settled 

^^  ^by  the  judge  before  the  giving  of  said  notice,  but  if  not, 

^-^     'then  within  ten  dAys  from  the  settlement  of  the  bill  of 

!  N^exceptions,  without  charge,  transmit  to  the  clerk  of  the 

.       appellate  conrt  a  copy  of  the  notice  of  appeal,  and  of  the 

0  ^  record,  and  of  all  bills  of  exceptions,  instructions,  and  in- 

j  ^  dorsements  thereon;  and,  npon  the  receipt  thereof,  the 

j  ij  clerk  of  the  appellate  court  mnst  file  the  same,  and  per- 

i 
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S  tSI».  IHsstfafMU  lor  want  cxfAietivn. 

1248.  If  the  appeal  to  iraeigttlay  ia  »nj  walMivathA 
tienlar,  but  not  etherwise^  the  appellate  eonrt  niay, 
Iffij  jday,  on  ixiotioB  of  the  reependent^  upon  five  days'  b»- 
tice,  accompaBied  with  eoples  of  the  papers  upo&  wbi<ft 
the  laotion  is  f  oimded,  order  it  to  i»e  idlamiBsad.  [In  ef- 
fect April  9th,  X88a] 

U49.  The  court  may  also,  upon  lifce  jnoUon,  dismii> 
tilie  appeal,  if  the  return  is  not  made  as  provided  in  section 
one  thousand  two  hundred  and  forty-six,  unlewi  let 
good  cause  they  enlarge  the  thne  to  the  jHarpose^ 


ABaXRKBXllf  OV  JSBVEMIm*  §§  22S2^< 


S  1252.  Ap|MidSi'iMicfiiiK>1>e>]ii«nl  anO'  dMnrmtaeOt 

S 1253*  J^<lg&ital^ctti]iot^berevdned'VdttiMt«i8itmM^ 

flfiM.  Namberorcoattseltobelieaisdi. 

S  1289.  Defendant  need  not  be  present. 

1252.  All  appeals  in  criminal  oases  must  be  lieaid 
and  determined  by  tlie  appellate  oourt>  within  sixty  days' 
after  the  record*  is  filed  in  said  appellate  eouit,  unless  oon^ 
tinned  on  motion  or  witH  the  consent  of  tlie  defendant,  (tm 
effect  Aitrll  9th,  ISSOi]. 

12da.  The  jttdgmeB^  tats^lnf  aifflnned:  if  ttie  appellant 
fail  to  appeal)  but  can  be  i^eiv^etaedlouly  after  argumontv 
though  the  respondent  fail  to  appear. 

See  Sb  Csk  2881 

1^4.  Upon  the  argament  of  the  appeal>  if  the  offense 
i»  punishable  with  death,  two  counsel  must  be  heard  on 
each  side,  if  they  require  it  In  any  other  case  the  court 
may,' in  its  discretion,  restrict' the  argomeat  to  one  coun- 
sel on  each  slde» 

8ee5^Cal.2fti 

1255.    The  defendant  neei^  not  peiBOiially  appear  in 
the  appellate  euMtL 
See5»€aL2M. 
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GHAFTBK  IV. 

JUBCnCENT  UPON  APPBAIi. 

1 1288.  Judgment  wlfhontKgard  to  te<diiiicaleRon. 

S  1250.  What  may  be  reviewed  on  an  appeal  by  defendant. 

S  1200.  May  reyene,  afflnn,  or  modify  the  JndgmeBt,  and  order  nen 

trlaL 

1 1261.  New  trial,  where  to  be  had. 

S  1262.  Defendant  discharged  on  reTersal  of  Judgment. 

S  ISO,  Judgment  to  be  executed  on  aJSrmance. 

1 1264.  Judgment  of  appellate  court,  how  entered  and  remitted. 

S  136k  Jurisdiction  ceases  after  judgment  remitted. 

1258.  After  hearing  the  appeal,  the  court  most  give 
judgment  without  regard  to  technical  errors  or  defects,  or 
to  exceptions,  which  do  not  affect  the  substantial  rights 
of  the  parties. 

Technical  errors  and  defects.— On  the  hearing  on  appeal,  the 
court  will  give  Judgment  without  regard  to  technical  errors  or  de< 
fects,  or  to  exceptions  which  do  not  affect  substantial  rights— 53 
Cal.  491.  A  technical  error  is  not  sufacient,  of  Itself,  to  reverse  a  Judg- 
ment. It  mast  be  such  as  produces  injury  to  the  substantial  rights  of 
the  defendant,  and  on  him  is  cast  the  burden  of  showing  It— 47  Cal. 
404.  Objections  to  an  Indictment  ou  the  firound  of  omission  of  certain 
words,  or  of  uncertainty  in  the  form  of  the  indictment,  cannot  be 
raised  for  the  first  time  in  the  Supreme  Court— 20  Cal.  146.  The 
appellate  court  will  not  reverse  a  Judgment  by  reason  of  an  alleged 
error  in  a  proceeding  had  on  the  trial,  by  express  agreement  of 
defendant  and  his  counsel,  unless  bound  so  to  do  by  some  controlling 
rule  of  law— 28  CaL  465;  nor  by  reason  of  errors  which  donotafteci 
the  substantbil  rights  of  the  parties— 32  Cal.  213;  34  id.  191;  50  Id.  470. 
An  error  of  court,  to  be  ground  for  reversal  of  tdie  Judgment,  must 
affect  the  substantial  rights  of  the  defendant,  and  the  burden  Is  on 
him  to  show  that  such  is  the  case— 47  Cal.  388.  An  error  in  i-eferenco 
to  allowing  defendant  to  asic  a  question  is  cured  by  afterward  per- 
mitting a  witness  to  answer  the  same  question— 48  Cal.  82.  Entering 
an  order  In  vacation  instead  of  term  time,  even  if  irregular,  does  not 
work  any  injustice— 44  Cal.  95.  A  Judgment  will  not  be  disturbed  on 
account  of  an  erroneous  instruction  which  was  not  applicable  to  the 
facts  of  the  case— 6  Cal.  543.  Defendant  cannot  complain  of  an  in- 
struction which  does  no  injury— 49  Cal.  7.  A  mere  want  of  perapicnlty 
in  an  Instruction  wlilch  doesnot  Injure  the  prisoner,  will  not  aulhorixe 
a  reversal— 8  Cal.  90.  Although  some  of  the  instructions  may  not  state 
the  law  with  precise  accuracy,  yet,  if  taken  as  a  whole  they  aro  sub- 
stantially correct  and  could  not  have  misled  the  Jury,  Judnnent  will 
not  be  d&turbed-49  Cal.  580.  i    *  s  ^ 

Where  the  inatmctione  given  fairly  and  fully  explain  the  law  mp- 
plicable  to  the  questions  actually  tried,  and  whlda  the  Jury  werecalled 


,^-° '  ^  ^&^i'^itiK|'|^i 


CM.8M.    Ttopgegamptf oiMtee in fiwror iJt theBeiitence-^<3iL INt- g 


.^fc  108:  4  ZsbuMSt.  "Wiiace  no  ob^tlonU)  mMato  tM  Terdlel«bvt 
«to'«enieBC»iS'<!lBf«otlve»t]ie}a(lgittentwlllbe  revened  witlioiwdl» 
turblnir  the  verdict, and tbe  cause  ronanded  wittt'direotloiis  ta  pio^ 
ttoonce  the  proper  sentenccH^-SmedesA  M.  518.  "Wliero  error  limtf£ 
Tcnes,  it  ispresumed  tobe  injufloua,  and  ludgment^ioald  bexevwaeft 
nuless the  contranr  appeurd— 470aL lOS;  18  lu.  187;  UPaikerW,  S.  U§$ 
but  not  if  during  snbseodent'prooeedliigs  the  foundation  oC  tbeeaMv 
Is  overthrown-^  Id.  129. 

BhoneoiiB  Uurtraodbnij^ll^is  crrbr  Intha  ootut»  in  theabsenee  ofa 
phonographic  reporter,  to  Instructcthe  jnry  otsUt  without  the  conseni 
of  tbe^efendant— n  Oal.  575 ;  45  Id.  254»  It  is  error  per  »e  to  charse  the 
jury  orally^  without  theeonsent  of  defendant— a  Gah  24<^;  8id.S4I;  Idk 
433;  12  id.  345;  ae  id.'78;  43  id.  29, 39;  44  id.  188;  87  Id.  274.  It  wlU  not  be 
presumed  that  the  court  below  charged  orally  because  the  record  doei 
not  state  that  the  charge  was  given  in  writing-45  Cal.  261;  28  Id.  tf6; 
25  id.  585.  Theprtnofflpttoii'is  that  the  chaise  is  In  writing  unless  the 
contrary  appears— 28  Cal.  496:  25  id.  531 ;  17  ia.  322.  Where  an  instmo- 
tlon  is  confused  and-uncerniin,  or  falls  distinctly  to  lay  down  we  lawv 
while  at  the  same  time  it  contains  hypothetipal  suggestions  of  the  de- 
fendant^sffUilt,  it  is  lUjaHoub  to  the  rights  of  the'plity  on  trtai-«pae: 

G%  Xi.  J.  166. 

.  Semarks  of  the  lodge  pfelndieiai  to  theaeeosedi^Mhoogh-lieaftn^ 
ward  instructed  thejury  to  duregwrd  them,  is  very  giAveerror^Fas* 
O.  L.  J.  819.  Error  in  instructions  will  not  be  reviewed  unless  the  In- 
structions are  embodied  in  a  blU  of  excepUohs^  oi*  there  is  an  indorse- 
ment thereon,  signed  ibythe  judge,  showing  tho  aeti(Ki  of  the  conxt— 
28  Cal.  214;  40  id.  288.  Instructions  calculated  to  influence  the  jjii^ 
upon  their  authority  to  limit  the  punishment'  fbr  murder  in  the  lirra 
degree  should  be  pertinent,  ahd  have  reference  to  the  evideuce-51> 
Cai.  495;  491(1. 181.  It  Will  be  assumed  that  the  instcuctlon  was  ck>r- 
rect,  if  legal  and  i^roper  in  any  conceivable  state  of  the  evideneele* 
gaily  admissible  on  the  point— 53  Cal.  420. 

Where  the  evidence  to  which>  an  instraetlWi'ii^tes  does  not  m- 
pear  on  the  record,  the  presumption  is  in  favor  of •  its  correctneas-i7 
Cat.  124;  A  useless  instnictlon  is  not  necessarily  erroneonaMNh  OtfiJ 
420.  Defendant  cannot  complain  of  an*  instruction  wWdi  does  no  ia- 
jury— 49  Cal.  7.  It  cannot  be  assumed  that  a  jury  understands  an  in- 
atruction  given  by  the conrt  in-asense dUEerent  frOdi'thaMa-ii^ihdk-tf 
is  commonly  understood— 49  Cal.  181. 

Error  in  refusing  and  giving  instmbtlons.— It  Is  not  erro^'tbretilB*' 
an  instruction  based  on  a  statement  of  fact^not  in  evidence-^4r  OaL 
106;  50  id.  570;  nor  to  refuse  tO'glve  an  instruction  wlilch  Is-alreadii^ 
substantially  given— 41  id.  68;  or,  where  there  is  no  evidence  to  aostalc 
thb  hypothesu  to  which  it  is  dii^ected— e  Pac.  0.  L.  J.  938.  Tbe^eftMi* 
togivo  instructions  which  assume  that  noother  tlian  oirottmstaBtlal< 
evidence  was  introdticed*Uy  the  prosecution,  will  not  be  held  errone- 
ous, if  the  record  fails  to  snow  that  none  butolroiUnstantialevid«ie«^ 
was  inti*odueed— 47  Cal.  498<  When  no  evidence  is  brought  up  witti  IM^ 
record,  it  will  be  assumed  tiiat  evidence  was  introduced,  renderiittra> 
modification  of  the  instruction  necessary— 53  Cid.  420.  An  additi<Hi  to' 
an  instmctlon  glven^  which  doesnot  change  or  modify  the  sense.bofr 
states  a  farther  prinoiple  germane  to  the  point,  Is  not  error-47  Gab  88| 
30  id.  448. 

Judioial  dlMratloii.-^Jtidielil  diftertiSon  iHll  not  bo  intstfiBrea  with, 
unless  it  Is  abused— 41  Cal.  462.  Where  the  record  shows  that  tiie  ae> 
cosed  was  detained  upon  the  nBCommendatloa  of  the  grand  Jury  alone, 
the  presumption  that  the  discretion  of  the  court  was  exercised,  eaa- 
not  be  lndulged-42  Cal.  200.  The  court  having-  complete  appellate 
power,  it  Is  not  to  be  supposed  tiiat  it  wlU  trust  impUcttly  In  iiie  di^ 
cretion  of  inferior  oourts-5  CaL  353, 


t.".s...fiiiltli„fil; 
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Jndgment  to  be  remitted.— The  judgment  of  the  appellate  court  ia 
required  to  be  certified  to  tlie  lower  comt.  tiiat  the  original  Judg- 
ment may  be  carried  into  effect,  as  directed  by  the  appellate  tribimal' 
^1  Cal.  211. 

1265.  After  the  certificate  of  tlie  jadgment  has  been 
remitted  to  the  court  below,  the  appellate  court  has  no 
further  jurisdiction  of  the  appeal  or  of  the  proceedings 
thereon,  and  all  orders  necessary  to  carry  the  judgment 
into  effect  must  be  made  by  the  court  to  which  the  cer- 
tificate is  remitted. 

Jurisdiction,  when  ceases.— After  remittitur,  the  Supreme  Court 
loses  ail  jurisdiction,  and  the  lower  court  can  make  all  orders  necessary 
to  carry  the  judgment  into  execution  by  proceedings  in  the  lower  court 
—41  Cal.  21 1.  Upon  tlie  afiBnuance  of  an  order  or  judgment,  uo  order 
of  the  appellate  court  is  necessary  directing  the  court  below  to  en- 
force judgment— 39  Cal.  102.  After  judgment  affirmed,  a  second  com- 
mitment  need  only  recite  the  judgment  of  conviction,  that  defendant 
appealed,  and  judgment  was  affirmed.  It  need  not  recite  the  judg- 
ment of  the  lower  court,  or  that  the  remittitur  had  been  issued— 4i  Cm. 
210.  I/isi  prius  courts  cannot  set  aside  or  disregard  declarations  of 
the  Supreme  Court,  because  it  may  seem  to  them  unsound— 45  CaL  57. 
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TITLE  X. 

Adscellaneous  Proceedings* 

Chap    I.    Bah,  §§  1268-1317. 

XL    Who    hay    bb  Witnesses    in    Gbiminal 

Actions,  §§  1321-3. 
m.    gompbllino    thb   attendance  of  wit- 
NESSES, §§  1326-33. 

IV.    Examination    ov  Witnesses    Condition- 
ally, §§  1335-46. 
y.    jBxamination  of  Witnesses  on  Commission, 
§§  1349-62. 

YI.     iNQUntY   INTO   THB    INSANITY    OF   THB   DE- 
FENDANT BBFOBB  Trial  ob  afteb  Con- 
viction, §§  1367-73. 
vil    compromisinq  cbbtain   public  offenses 

by  leave  of  the  coubt,  §§  1377-9. 
ym.    Dismissal    of    the   Action,    befobb  ob 
AFTEB  Indictment,  fob  want  of  Pbosb- 
CUTION  OB  othebwise,  §§  1382-7. 
IX.    Pboceedings    against    Cobpobations,    §§ 

1390-7. 
X.    Entitling  Affidavits,  §  1401. 
XL    Ebbobs  and  Mistakes  in  Pleadings  and 

othbb  Pboceedings,  §  1404. 
Xn.    Disposal  of  Pbopebty  Stolen  ob  Embez- 
zled, §§  1407-ia 
XBI.    Bepbieves,  CommutationSi  and  Pabdons, 
§§  1417-23. 
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AsT.  L  In  ifffMt  00869  the  di^endcsnt:  may  60  admUted^  to 
bnU, 
n.  Bail  upon  being  hetd  to  anewer^ore  indictment. 
in.  Bail  vpon  anincUetment  b^^^re  oeimicti^n* 
XV.  Bail  on  appeal, 
▼.  DepoHtinelevidoftkxil, 
Yi.  Surrender  of  the  dJ^endant, 
vn.  Fbtfeihtreef  thie  uifidenaktniff  of  M{ o/tofih»d^ 

posit  0/ money. 
VSL  SeoommUtmerU  of  cftd  defendant  e^tet'  haoing. given 
bdil  et  depoeiiedmomg  inaieiBf^tifbaa, 

Aiaacurx. 
In  what  caeee  the  d^endant  mag  be  admitted  to  bail, 

|1SI».  A<tallUgi<HltOlMll.<Mllwa. 

S 1289.  Taldng  of  t>aU  deOsod. 

1 1270.  Offense  not  bailable. 

S  1271.  Defendant  wben  admlttied  to  ball  before  tidb^ctlOBr. 

S  1272.  When  admitted  to  baU  after  convlctloii  and  upon  appeaL 

S  1273.  Nature  of^  bid. 

1 1274.  Wlieikbalf  Is  natter  of  disoretlQii*  nottoo  of  appHeation  must 
be  given  to  diatrlet  attorney. 

Id6d.  AdmisBion  t6  laM  is  the  Ofd^  of  a  CDtepetent 
court  or  magistrate  that  tiM  defendant  be  discharged  from 
actttal  custody  npoii  Imtl. 

Admiaaion  to  bail— See  M  CaL  lOS.  Beleate  on  bail  is  not  imprison- 
ment (luring  tbe  period  of  Bucb  release— 41  Cal.  210.   See  ante,  $S  82t 

note,  874. 

1269.  The  taking  of  bail  consists  in  the  acceptance, 
by  a  competent  court  or  magistrate,  of  the  undertaking  of 
sufficient  bail  for  the  appearance  of  the  defendant,  accord* 


617  BAIL.  §§  1270-2 

ing  to  the  terms  of  the  undertaking,  or  that  the  bail  will 

pay  to  the  people  of  this  Stat^  a  specMed  sum. 

Taking  bail  defined.-^A  prisoner  arrested  for  felony  inu^,  in  order 
to  procure  bail,  be  taken  before  the  magistral  wbo  issued  tbe  war- 

e)t,or  some  otlier  magistrate  in  the  same  county— 54  Gal.  103.  la 
ing-thoaiiiouut  of  ball«  tlie  £ole  purpose  should  bo  to  cause  the  ap- 
pearance of  tlio  accused  to  answer  the  charge—^  Cal.  75;  see  ante,  % 
l2i.  The  smi)  of  one  hundred  and  twelve  thousand  dollars  is  not  ex- 
cessive for  ten  distinct  felonies,  such  being  the  amount  alleged  to 
have  been  taken  by  the  prisoner  by  reason  of  said  f  elonles^3  Cal. 
410.  Fifteen  thousand  dollars  is  not  excessive  on  the  charge  of  assault 
to  murder— 44  Cal.  655.   See  €mte,  S  822. 

1270.  A  defendant  charged  with  an  offense  punish- 
able with  death  cannot  be  admitted  to  bail,  when  the 
proof  of  his  guilt  is  evident  or  the  presumption  thereof 
great.  The  finding  of  an  indictment  does  not  add  to  the 
strength  of  the  proof  or  the  presumptions  to  be  drawn 

therefrom. 

Offense  not  ballable.^Admission  to  ball  in  capital  cases,  where  the 

SFoof  is  evident  and  the  presmnptlon  great,  may  be  made  matter  of 
Iscretiou,  or  may  be  forbidden  by. legislation— 19  Cal.  541^  54  Cal.  103; 
Const.  Prov.  emte,  page  15.   See  ante,  S  Sil, 


1271.  If  tbe  charge  is  for  any  other  offense,  he  may 
be  admitted  to  bail  before  conviction,  as  a  matter  of 

right. 

Ball  as  matter  of  right.— In  all  other  than  capital  cases,  bail  is  a 
matter  of  right— see  54  Cal.  103 ;  Const.  Prov.  ante,  piige  15.  Where  the 
Jury  are  unable  to  agree  upon  a  verdict,  and  were  discharged  without 
consent,  thereby  protracting  defendant's  confinement  in  addition  to 
lung  Imprisonment  before  tr!^,  he  sliould  be  admitted  to  bail— 41  CaL 
tM.  TUe  practice  of  admitting  persons  charged  with  felony  to  bail, 
i^'ithout  an  examination  of  witnesses  for  the  people,  is  unauthorized 
bv  statute— dv  Cal.  705.  The  constitutioB  declaring  bail  a  matter  of 
right,  contemplates  only  those  cases  in  which  the  party  has  not  been 
convicted— 41  Cal.  29;  7  Peters,  968. 

1272.  After  conviction  of  an  offense  not  punishable 
with  death,  a  defendant  who  has  appealed  may  be 
admitted  to  bail— 

1.  As  a  matter  of  right,  when  the  appeal  is  from  a 
judgment  imposing  a  fine  only. 

2.  As  a  matter  of  discretion  in  all  other  cases. 

Admission  to  ball  is  a  matter  in  the  discretion  of  the  judge— 48  Cal. 
3;  id.  553:  41  id.  30;  44  id.  555:  and  it  ought  in  the  first  instance  to  be 
exercised  by  the  court  or  judge  who  tried  the  case—iS  Cal.  553.  Stat* 
utcs  making  bail  after  conviction  a  matter  of  discretion,  are  constitu- 
tional-41  Cal.  29.  It  is  a  discretion  measured  by  legal  rules  and  by 
reference  to  the  analogies  of  the  law— 49  CaL  680;  48  id.  5. 

PSN.  CODB.— 44. 
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1273.  If  the  offense  is  bailable,  the  defendant  may  be 
admitted  to  bail  before  conviction— 

1.  For  his  appearance  before  the  magistrate,  on  the 
examination  of  the  charge,  before  being  held  to  ans^^er. 

2.  To  appear  at  the  court  to  which  the  magistrate  is 
required  to  return  the  depositions  and  statement,  upon 
the  defendant  being  held  to  answer  after  examination. 

3.  After  indictment,  either  before  the  bench-warrant  is 
issued  for  his  arrest,  or  upon  any  order  of  the  court  com- 
mitting him,  or  enlarging  the  amount  of  bail,  or  upon  his 
being  surrendered  by  his  bail  to  answer  the  indictment  in 
the  court  in  which  it  is  found,  or  to  which  it  may  be 
transferred  for  trial. 

And  after  conviction,  and  upon  an  appeal^ 

1.  If  the  appeal  is  from  a  judgment  imposing  n  fine 
only,  on  the  undertaking  of  bail  that  he  will  pay  the  same, 
or  such  part  of  it  as  the  appellate  court  may  direct,  if  the 
judgment  is  affirmed  or  modified,  or  the  appeal  i.s  db^- 
missed. 

2.  If  judgment  of  imprisonment  has  been  given,  that  he 
will  surrender  himself  in  execution  of  the  judgment,  upon 
its  being  affirmed  or  modified,  or  upon  the  appeal  being 
dismissed,  or  that  in  case  the  judgment  bo  reversed,  and 
that  the  cause  be  remanded  for  a  new  trial,  that  he  will 
appear  in  the  court  to  which  said  cause  may  be  remanded, 
and  submit  himself  to  the  orders  and  process  thereof. 
[Approved  February  15th,  187C.] 

See  aniCf  S  1269,  and  note. 

Subd.  9.  If  a  party  be  committed  for  an  alleged  offense,  and  an 
Indictment  be  found  against  him,  In  a  proceeding  as  to  increasing  or 
diminishing  his  bail,  his  guilt  will  be  presumed— 44  Cal.  A57;  see  M  id. 
80;  19  id.  539;  and  see  a$ite,  S 1270. 

1274.  When  the  admission  to  bail  is  a  matter  of  dis- 
cretion, the  court  or  officer  to  whom  the  application  is 
made  must  require  reasonable  notice  thereof  to  be  given 
to  the  district  attorney  of  the  county. 
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Abticlb  n. 
Bail  itpon  being  held  to  answer  before  indictment, 

S  1277.  "Wbat  magistarates  may  admit  to  bail. 

S  1278.  BaU,  how  put  in,  and  f  orm  of  the  undertakiiig. 

S  1279.  Qualifications  of  baiL 

S  1280.  BaU,  how  to  justify. 

S  1281.  On  allowance  of  bail,  defendant  to  be  discharged. 

X277.  When  the  defendant  has  been  held  to  answer 
npon  an  examination  for  a  public  offense,  the  admission 
to  bail  may  be  by  the  magistrate  by  whom  he  is  so  held, 
or  by  any  magistrate  who  has  power  to  issue  the  writ  of 
habeas  corpus. 

1278.  Bail  is  put  in  by  a  written  undertaking,  execu- 
ted by  two  sufficient  sureties,  (with  or  without  the  de- 
fendant, in  the  discretion  of  the  magistrate)  and  acknowl- 
edged before  the  court  or  magistrate,  in  substantially  the 
following  form : 

"An  order  having  been  made  on  the day  of ,  a.  d 

eighteen ,  by  A.  B.,  a  justice  of  the  peace  of 

county,  (or  as  the  case  may  be)  that  0.  D.  be  held  to 
answer  upon  a  charge  of  (stating  briefly  the  nature  of  the 
offense),  upon  which  he  has  been  admitted  to  bail  in  the 

sum  of dollars;  we,  B.  F.  and  G.  H.,  (stating  their 

place  of  residence,  and  occupation)  hereby  undertake 
that  the  above  named  G.  D.  will  appear  and  answer  the 
charge  above  mentioned,  in  whatever  court  it  may  be 
prosecuted,  and  will  at  all  times  hold  himself  amenable 
to  the  orders  and  process  of  the  court,  and  if  convicted, 
will  appear  for  judgment,  and  render  himself  in  execu- 
tion thereof;  or,  if  he  fails  to  perform  either  of  these  con- 
ditions, that  we  will  pay  to  the  people  of  the  State  of 
California  the  sum  of dollars"  (inserting  the  sum  in 

which  the  defendant  is  admitted  to  bail.) 

Bail-bond.— Bail  is  taken  by  a  recognizance  executed  by  sureties,  and 
the  accused  need  not  sign  it.  and  upon  forfeiture  the  proceedings  on 
the  recognizance  can  only  be  by  action  against  the  siureties— 19  Cat.  578. 
A  bail-bond  need  not  state  in  what  court  defendant  shall  appear,  as  the 
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law  provides  in  what  court  he  shall  he  tried--7  Cal.  402.  This  section 
appues  to  the  bond  to  bo  Riven  for  appearance  before  the  maffistrata 
on  examtnatlon— 54  Cal.  4(»;  The  recital  in  the  bail-bond iseourlusiTe 
on  the  Ob  igors~54  Cal.  408.  The  liability  of  the  sureties  attaches  as 
soon  as  the  party  is  released,  and  it  is  fixed  by  a  breach  of  its  condi- 
tions and  aiorfclturedechired  and  entered  in  the  court-^37  CaL  27L 
The  Justiftcatioii  f  onus  no  part  of  the  c(»tiaot— 37  CaL  271 ;  and  no  In- 
dorsem  ent  of  approval  on  the  recognizance  Is  necessary— 37  id.  271 ;  see 
18id.498. 

1279.  The  qualifications  of  bail  are  as  follows : 

1.  Each  of  them  must  be  a  resident,  householder,  or 
freeholder  within  the  State;  but  the  court  ormag^  trato 
may  refuse  to  accept  any  person  as  bail  who  is  not  a  resi- 
dent of  the  county  where  bail  is  offered. 

2.  They  must  each  be  worth  the  amount  specified  in 
the  undertaking,  exclusive  of  property  exempt  from  exe- 
cution; but  the  court  or  magistrate,  on  taking  bailf  may 
allow  more  than  two  sureties  to  justify  severally  io 
amoimts  less  than  that  expressed  in  the  undertaking,  if 
the  whole  justification  be  equivalent  to  that  of  sufficient 
bail. 

1280.  The  bail  must  in  all  cases  justify  by  affidavit 
taken  before  the  magistrate,  that  they  each  possess  the 
qualifications  provided  in  the  preceding  section.  The 
magistrate  may  further  examine  the  bail  upon  oath  con- 
cerning their  sufficiency,  in  such  manner  as  he  may  deem 
proper. 

1281.  Upon  the  allowance  of  bail  and  the  execution  of 
the  undertaking,  the  magistrate  must,  if  the  defendant  is 
in  custody,  make  and  sign  an  order  for  his  dischaige, 
upon  the  delivery  of  which  to  the  proper  officer,  the  de- 
fendant must  be  discharged. 

Rslsase  of  prisoner.<<-An  oral  order  of  a  p<Ace  |adge  from  tte 
bench  that  the  prisoner  be  released,  certified  by  tiie  clerk  to  tlM 
prison-lceeper,  and  followed  by  his  release,  is  a  sufflclent  compUanoe 
with  the  statute,  and  rendecs  the  bond  obllgatory-n54  Cal.  408. 

Authority  over  penon  of  defendant.«>If  ball  has  been  preTlondr 
taken,  and-is  deemed  suiBcient  security,  the  court  may  p&mlt  itto 
stand;  if  not.  the  court  may  order  defendant  into  ccistoay-46  CaL  107. 
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Abticlb  m. 

.. »    .1,. 

BaU  ujiWi  an  indictment  b^ore  conoietion^ 

S  1284.  When  oifense  ts  not  capitaL 

S  1285.  When  the  offense  Is  iaqpttiL 

S  1286.  Ball  on  habeas  ^orpiu. 

S  1387.  Form  of  andertaUng. 

1 1288.  Sections  at>pllfiable  to  qnallficalAons,  etc 

{1289.  Increase  or  redttotion  of  tMdI.' 

1284.  When  the  offense  charged  is  not  punishable 
witli  death,  the  officer  serving  the  bench-warrant  must,  if 
required,  take  the  defendant  before  a  magistrate  in  the 
county  in  which  it  is  issued,  or  in  which  he  is  arrested, 
for  the  purpose  of  giving  bail.    [In  effect  April  9th,  1880.] 

1285.  If  tbe  offexise  charged  is  punishable  with  death, 
the  officer  arresting  the  defendant  must  deliver  him  into 
custody,  according  to  the  command  of  the  bench-warrant. 
[In  effect  April  9th,  1880.  ] 

1286.  When  the  defendant  is  so  delivered  into  custody* 
he  must  b6  held  by  the  sheriff,  unless  admitted  to  ball  on 
exainination  npoli  a  writ  of  habeas  corpus. 

1287.  The  bail  must  be  put  in  by  a  writtep  undertak- 
ing, executed  by  two  sufficient  sureties,  (with  or  without 
the  defendant,  in  the  discretion  of' the  court  or  magis- 
trate) and  acknowledged  before  the  court  or  magistrate, 
in  substantially  the  following  form : 

"An  indidanent  having  been  found  on  the day  of 

,  A.  D.  eighteen  ,  in  the  County  Court   of  the 

county  of  ,  charging  A.  B.  with  the  crime  of  — ^, 

(designating^  it  generally)  aftd  he  having  been  admitted 

to  bail  in  the  sum  of dollars,  we,  C.  D.  and  E.  F.,  of 

(stating  their  place  of  residence  and  occupation)  liere- 

by  undertake  that  the  above  named  A.  B.  will  appear 
and  answer  the  Indictment  above  mentioned,  in  whatever 
court  it  may  be  prosecuted,  and  will  at  all  times  render 
himself  amenable  to  the  orders  and  process  of  the  court, 
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and,  if  convicted,  will  appear  for  judgment  and  render 
himself  in  execution  thereof;  or,  if  he  fails  to  perform 
either  of  these  conditions,  that  we  will  pay  to  the  people 
of  the  State  of  California  the  sum  of dollars  "  (insert- 
ing the  sum  in  which  the  defendant  is  admitted  to  bail). 

Undertaking.— The  justification  forms  no  part  of  the  contract,  and 
in  no  maimer  affects  the  liability  of  the  8ureties--37  CaL  271.  See  ante, 
1278,  note;  uiCLpost,  %  1473,  et  *eq. 

1288.  The  provisions  contained  in  sections  twelve  hund- 
red and  seventy-nine,  twelve  hundred  and  eighty,  and 
twelve  hundred  and  eighty-one,  in  relation  to  bail  before 
indictment,  apply  to  bail  after  indictment.  [Approved 
March  30th,  in  effect  July  1st,  1874.] 

1289.  After  a  defendant  has  been  admitted  to  bail 
upon  an  indictmeri  or  information,  the  court  in  which 
the  charge-  is  pending  may,  upon  good  cause  shown,  either 
increase  or  reduce  the  amount  of  bail.  If  the  amount  be 
increased,  the  court  may  order  the  defendant  to  be  com- 
mitted to  actual  custody,  unless  he  give  bail  in  such  in- 
creased amount.  If  application  be  made  by  the  defendant 
for  a  reduction  of  the  amount,  notice  of  the  application 
must  be  served  upon  the  district  attorney.  [In  effect 
April  9th,  1880.] 

Abiiglb  IV. 

Bail  on  appeal, 

S  1291.   "Who  may  admit  to  hail. 

1 1292.   Bail,  qualifications  of,  and  condition  of  undertaking. 

1291.  In  cases  in  which  defendant  may  be  admitted  to 
bail  upon  an  appeali  the  order  admitting  him  to  bail  may 
be  made  by  any  magistrate  having  the  power  to  issue  a 
writ  of  habeas  corpus,  or  by  the  magistrate  before  whom 
the  trial  was  had.    [In  effect  February  25th,  1878.] 

Increasing  and  reducing  bail.— The  authority  and  discretion  of  tha 
court  having  jurisdiction  of  the  offense,  should  be  exercised  in  admit- 
ting to  bail,  increasing  or  reducing  bail,  and  whenever  substantial 
Justice  may  thereby  be  promoted— 44  Cal.  657.  Upon  an  application 
after  commitment  for  reduction  of  bail,  the  court  or  judge  Is  not  au- 
thorized to  interfere  unless  the  ball  is  unreasonably  great  and  clearer 
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dlsnroportioiiate  to  the  offense.   A  mere  difference  between  the 

Judge  and  the  committing  miuflstnto  is  not  sufficient  to  justify— 54 
:;al.  75:  44  id.  559.  Upon  an  application  to  reduce  bail  after  on  iudlct- 
ment»  the  guilt  of  the  prisoner  is  presumed— 54  Cal.  80 ;  44  id.  555.  See 
mue,  S  1373,  and  note. 

Bail  on  appeal.— Admission  to  ball,  pending  appeal,  after  conric- 
tion  for  felony,  is  a  matter  of  discretion  anashould  not  be  allowed 
except  under  extraordinary  circumstances— 54  Cal.  75;  49  lU.  681. 
Pending  appeal,  a  Judge  may  admit  to  bail  a  prisoner  convicted  and 
sentenced  for  manslaughter— 48  Cal.  553.  One  who  applies  on  habeas 
corpus,  pending  an  appeal  after  a  conviction  for  manslaughter,  must, 
in  lUsjoetition,  state  facts  on  which. the  court  can  exercise  au  iiitelli- 

gent  discretion,  such  as,  that  injustice  has  been  done  hhn  duriujr  the 
■ial,  and  that  the  appeal  has  been  taken  in  good  faith  au'I  the  tilce— 
41  CaL  30.  The  authority  of  the  superior  Judge,  in  case  the  writ  of 
hdheas  corpus  Is  made  returnable  before  him,  is  the  same  as  the 
aatboxity  of  the  supreme  Judge  issuing  the  writ— 51  CaL  318;  49  id.  683. 

See  on/e,  SS  852-4, 829, 862, 874-5, 982-5. 

1292.  The  bail  must  possess  the  qualifications,  and 
must  be  put  in,  in  all  respects,  as  provided  in  article  two 
of  this  chapter,  except  that  the  undertaking  must  be 
conditioned  as  prescribed  in  section  twelve  hundred  and 
seTenty-thiee,  for  undertakings  of  bail  on  appeal. 

Abticlb  v. 

Depo9it  in$tead  of  bail, 

S  1380.   Deposit,  when  aad  how  made. 

S  1298.  Hay,  after  bail  is  given  and  before  forfeiture. 

S  1297.  Deposit  to  be  applied  to  payment  of  Judgment  and  fine. 

1295.  The  defendant,  at  any  time  after  an  order  ad- 
mitting him  to  bail,  instead  of  giving  bail,  may  deposit 
with  the  clerk  of  the  court  in  which  he  is  held  to  answer, 
the  sum  mentioned  in  the  order,  and  upon  delivering  to 
the  officer  in  whose  custody  he  is  a  certificate  of  the  de- 
posit, he  must  be  discharged  from  custody. 

1296.  If  the  defendant  has  given  bail,  he  may,  at  any 
time  before  the  forfeiture  of  the  undertaking,  in  like  man- 
ner deposit  the  sum  mentioned  in  the  recognizance,  and 
upon  the  deposit  being  made  the  bail  is  exonerated. 

1297.  When  money  has  been  deposited;  if  it  remains 
on  deposit  at  the  time  of  a  judgment  for  the  payment  of  a 
fine,  the  county  clerk  must,  under  the  direction  of  the 
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court,  apply  the  money  in  satisfaction  thereof,  and  after 
satisfying  the  fine  and  cost^,  taust  refund  tlie  surplus,  ijf  ' 
any,  to  the  defendknt.  "  ' 

Abticlb  yi 

Surrender  of  the  defendant. 

S  1900.   Smrender,  by  whom,  when,  and  how  made. 
S  ISOl.  Defendant,  how  sarrendered. ' 
S  1903.  Betnm  of  deposit  on  surrender. 

1300.  At  any  time  before  the  forfeiture  of  their  under- 
taking the  bail  may  narrender  the  defendaiit  ill  tii^ir  )9x-    * 
oneration,  or  he  may  surrender  himself,  to  the  o£9cer  to 
whose  custody  he  was  comniitted  at  the  ifcinie  bf'  giving 
bail,  in  the  foUtiwing  manner:  '     =      '    '    ' 

1.  A  certified  copy  of  the  undertaking  of  the  bail  must 
be  delivered  to  the  officer;  who  must  detain  the  d^fdiidao^" 
in  his  custody  thereon  as  upon  a  commitihlitft,  ftbd  Mf  a '  *' 
certificate  in  writing  acknowledge  the  surrender. 

2.  Upon  the  undertaking  and  the  certificate  of  the 
officer,  the  court  in  which  the  action  or  appeal  is  pending 
may,  upon  notice  of  fire  days  to  the  district  attorney  of 
the  county,  with  a  copy  of  the  undertaking  and  certificate, 
order  tliat  the  bail  be  exonerated,  and  on  filing  the  order 
and  the  papers  used  on  the  application,  they  are  exoner- 
ated accordingly. ' 

1301.  For  the  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  before  they  are  finally  discharged, 
and  at  any  place  within  the  State,  may  themselves  arrest 
him,  or  by  a  written  authority,  indorsed  on  a  certified  copy 
of  the  undertaking,  may  empower  any  person  of  suitable 
age  and  discretion  to  do  so.  « 

1302.  If  money  has  been  deposited  instead  of  bail, 
and  the  defendant,  at  isiny  time  before  the  forfeiture 
thereof,  surrenders  himself  to  the  officer  to  whom  the  com- 
mitment was  directed,  in  the  manner  provided  in  the  last 
two  sections,  the  court  must  order  a  return  of  the  deposit 
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to  the  defendant,  npon  producing  the  certijficate  of  the 
.ofHoei  showing  the  sorreuder,  and  upon  a  notice  of  five 
days  to  the  district  attorney,  with  a  copy  of  tlie  certificate. 

Akticlb  yn. 

JP^/eiture  of  the  undertaking  of  bail  or  of  tha  deposit  of 

money, 

S  1805.   How  forfeited*  aod  how  forfeiture  dischaiged. 

S  1S06.   Forfeiture  to  be  enforced  by  action. 

S  1307.  Deposit,  when  forfeited,  how  disposed  of. 

1305.  If,  without  sufficient  excuse,  the  defendant  neg- 
lects to  appear  for  arraignment  or  for  trial  or  judgment, 
or  aiK)n  any  other  occasion  when  his  presence  in  court 
may  be  lawfully  required,  or  to  surrender  himself  in  exe- 
cution of  the  judgment,  the  court  must  direct  the  fact  to 
be  entered  upon  its  minutes,  and  the  undertaking  of  l>ail, 
or  the  money  deposited  instead  of  hail,  as  the  case  may 
be,  is  thereupon  declared  forfeited.  But  if  at  any  time 
before  the  final  adjournment  of  the  court,  the  defendant 
or  his  bail  appear  and  satisfactorily  excuse  his  neg- 
lect, the  court  may  direct  the  forfeiture  of,  the  undertak- 
ing or  the  deposit  to  be  discharged  upon  such  terms  as 
may  be  just. 

1306.  If  the  forfeiture  is  not  discharged,  as  provided 
in  the  last  section,  the  district  attorney  may  at  any  time 
after  the  adjournment  of  the  court  proceed  by  action  only 
against  the  bail  upon  their  undertaking. 

1307.  If,  by  reason  of  the  neglect  of  the  defendant  to 
appear,  money  deposited  instead  of  bail  is  forfeited,  and 
(he  forfeiture  is  not  discharged  or  remitted,  the  clerk  T^ith 
whom  it  is  deposited  must,  immediately  after  the  final 
adjournment  of  the  court,  pay  over  the  money  deposited 
to  thexoonty  treasnrer. 
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Abticlk  Tin. 

Recommitment  of  tfie  defendant,  ofter  having  ffiven  6ail  or 
deposited  money  instead  of  bail, 

S  1310.  In  what  cases. 

S  1311.  Contents  of  order. 

S  1313.  Defendant  may  be  arrested  In  any  county. 

S  1313.  If  for  failure  to  appear,  defendant  must  be  committed. 

S  1314.  If  for  other  cause,  be  may  be  admitted  to  ball. 

S  1315.  Bailin  such  case,  by  whom  taken. 

S  1316.  Form  of  the  undertaking. 

S  13 17.  Bail  must  possess  what  quallflcafions,  and  how  put  In. 

1310.  The  court  to  which  the  committing  magistrate 
returns  the  depositions,  or  in  which  an  indictment,  in« 
formation,  or  appeal  is  pending,  or  to  which  a  judgment 
on  appeal  is  remitted  to  be  carried  into  effect,  may,  by  an 
order  entered  upon  its  minutes,  direct  the  arrest  of  the 
defendant  and  his  commitment  to  the  ofiSicer  to  whose 
custody  he  was  committed  at  the  time  of  giving  bail,  and 
his  detention  until  legally  discharged,  in  the  following 
cases : 

1.  When,  by  reason  of  his  failure  to  appear,  he  has  in- 
curred a  forfeiture  of  his  bail,  or  of  money  deposited 
instead  thereof. 

2.  When  it  satisfactorily  appears  to  the  court  that  his 
bail,  or  either  of  them,  are  dead  or  insufficient,  or  have 
removed  from  the  State. 

3.  Upon  an  indictment  being  found  or  information  filed 
in  the  cases  provided  in  section  nine  hundred  and  eighty- 
five.    [In  effect  April  9th,  1880.] 

1311.  The  order  for  the  recommitment  of  the  defend- 
ant must  recite  generally  the  facts  upon  which  it  is 
founded,  and  direct  that  the  defendant  be  arrested  by  any 
sheriff, .  constable,  marshal,  or  policeman,  in  this  State, 
and  committed  to  the  officer  in  whose  custody  he  was  at 
the  time  he  was  admitted  to  bail,  to  be  detained  until 
legally  discharged. 
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X312.  The  defendant  may  be  arrested  pursuant  to  the 
order,  npon  a  certified  copy  thereof » in  any  county,  in  the 
same  manner  as  upon  a  warrant  of  arrest,  except  that 
'When  arrested  in  another  county  the  order  need  not  be 
indorsed  by  a  magistrate  of  that  county. 

X313.  If  the  order  recites,  as  the  ground  upon  which  it 
is  made,  the  failure  of  the  defendant  to  appear  for  judg- 
ment upon  coniriction,  the  defendant  must  be  committed 
according  to  the  requirement  of  the  order. 

1314.  If  the  order  be  made  for  any  other  cause,  and 
the  offense  is  bailable,  the  court  may  fix  the  amount  of 
bail,  and  may  cause  a  direction  to  be  inserted  in  the  order 
that  the  defendant  be  admitted  to  bail  in  the  sum  fixed, 
which  must  be  specified  in  the  order. 

1315.  When  the  defendant  is  admitted  to  bail,  the 
bail  may  be  taken  by  any  magistrate  in  the  county  liaTing 
authority  in  a  similar  case  to  admit  to  bail,  upon  the  hold- 
ing of  the  defendant  to  answer  before  an  indictment,  or 
by  any  other  magistrate  designated  by  the  court. 

1316.  When  bail  is  taken  upon  the  reconmiitment  of 
the  defendant,  the  undertaking  must  be  in  substantially 
the  following  form: 

"  An  order  having  been  made  on  the day  of ,  a. 

D.  eighteen ,  by  the  court,  (naming  it)  that  A.  B.  be 

admitted  to  bail  in  the  sum  of dollars,  in  an  action 

pending  in  that  court  against  him  in  behalf  of  the  people 
of  the  State  of  California,  upon  an  (information,  present- 
ment, indictment,  or  appeal,  as  the  case  may  be),  we,  C. 
D.  and  E.  F.,  of  (stating  their  places  of  residence  and 
occupation),  hereby  undertake  that  the  above  named  A. 
B.  will  appear  in  that  or  any  other  court  in  which  his 
appearance  may  be  lawfully  required  upon  that  (informa- 
tion, presentment,  indictment,  or  appeal,  as  the  case  may 
be),  and  will  at  all  times  render  himself  amenable  to  its 
orders  and  process,  and  appear  for  judgment  and  sur- 
render himself  in  execution  thereof;  or,  if  he  fails  to  per* 
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form  either  of  these  conditions,  that  vre  will  pay  to  the 
people  of  the  State  6t  Californid  the  fitbii  of -^-^  dollars,  *' ' 
(insert  the  sum  ik  which  the  defendant  Is  admitted  to 
bail).  ■'    '''     ■  ''  ''  ■'■■■    '  ■■         ••    '^  ■■'■'   ■" 

li317.  The  bail  most  possess  the  qualifications,  and 
must  be  put  in,  In  air  feispects,  in  the  maimer  prescribed 
in  article  two  ot  this  cfaiftpter.    ' ' 


Ilf      "iiiiii^i'  ii'I'f: 
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employed,  and  there  is  a  dispute  as  to  the  meanin?  of  a  word,  the  ac- 
cused IS  entitled  to  introduce  evidence  as  to  the  meaning  of  the  word 
---23I1L17. 

'^O^hen  a  witness  is  examined  as  an  expert,  the  other  party  may 
cross-examine  liim  by  takinsr  his  opinion  based  on  another  state  of 
assumed  facts,  or  on  a  hypothetical  case— 35  Ind.  496.  Medical  experts, 
after  having  given  their  opinions  on  the  direct  examination,  may  be 
questioued  uy  the  prisoner  to  test  their  skill  and  capacity,  and  the 
correctness  of  their  conclusions— 12  N.  T.  858. 

Opinion  of  witnesses.— A  witness,  though  not  an  expert,  may 
Ive  his  opinion  or  impression  of  the  mentaicondition  of  ono  dying 
Jfoin  a  mortal  wound— 43  Cal.  84;  2  Ired.  78.  A  witness  not  called  as  a 
scientific  expert  may  testify  as  to  the  chemical  Effect  of  a  powder  on 
-writing  on  a  check  similar  to  that  by  alteration  of  which  a  forgery  was 
couimitted,  and  the  check  on  widch  the  effect  was  produced  may  be 
exblbited  to  the  Jury— 47  Cal.  398. 

If  the  prosecution  introduces  testimony  showing  that  colored  spots 
found  on  prisoner's  clothes  were  blood,  he  is  not  obliged  to  show  by 
scientific  analysis  that  such  spots  were  blood,  but  may  rely  upon  the 
opinion  of  witnesses  who  saw  the  spots— 49  Cal.  489.  A  witness  may 
give  Ills  opinion  as  to  the  time  of  day  when  an  event  occurred,  and  the 
lenfiTth  of  time  which  elapsed  between  two  events— 23  Ala.  44.  The 
mere  opinion  of  a  person  as  to  the  age  of  a  person  from  his  appearance 
alone  is  not  competent  evidence— 6  Conn.  9. 

A  witness,  even  though  not  an  expert,  who  details  a  conversatI<m 
had  between  him  and  another,  may  in  connection  therewith  state  his 
opinion,  belief,  and  impression  as  to  the  state  of  mind  of  such  person— 
43  Cal.  32.  Where  the  remembrance  of  a  witness  is  so  faint  that  It  can- 
not be  characterized  as  an  undoubting  recollection,  it  Is  evidence— 33 
K.  H.  324.  The  value  of  the  opinion  of  a  witness  may  be  tested  by 
showing  that  on  a  former  occasion  he  had  expressed  a  different  opin- 
ion, ana  by  Inquiring  as  to  the  grounds  of  his  change  of  opiniou— 43 
Oal.  165.  A  witness  cannot  give  nis  understanding  of  the  meaning  of 
declarations  made  to  him  by  the  prisoner  unless  ne  Is  an  interpreter 
or  expert— 13  Fla.  636. 

Where  a  wimess  testified  as  to  hearing  the  sound  of  a  carriage,  he 
may  be  asked  from  wtiat  direction  the  sound  seemed  to  come  or  from 
what  poUit  it  seemed  to  start— 46  N.  H.  437.  A  witness  may  bo  asked 
whether  from  the  prisoner's  conduct  and  deportment,  and  otlier  facts 
connected  with  them,  he  was  to  any  extent  under  the  influence  of 
liquor— 14  N.  T.  562.  A  witness  cannot  be  permitted  to  express  his 
opmiou  of  defendant's  guilt— 14  Aia.54G;  nor  is  it  competent  for  de- 
fendant to  show  what  opiniou  tho  witness  expressed— 1 10  Mass.  i)9. 
A  witness  who  is  not  on  expert  may  testify  to  blood  stains  on  the 
dothhig  of  the  defendant  at  the  time  of  his  arrest— 35  N.  Y.  4D.  The 
correspondence  between  boots  and  footprints  is  a  matter  to  wliich  nuy 
person  who  has  seen  both  may  testify— 103  Mass.  440.  The  olficer  of  a 
bank  may  be  asked  whether  alterations  or  erasures  had  boeu  made  in 
a  certain  paper— 8I1L  614. 

Books  of  Bclanoe,  as  medical  books,  are  not  admissible  In  evidence, 
either  to  sustain  or  contradict  the  opinion  of  a  witness— 38  Md.  15 ;  1 17 
Hass.  122:  7  B.  1. 836.  It  is  not  conclusive,  but  is  to  be  weighed  by  the 
Inry,  as  other  evidence— 4  La.  An.  876. 

Rights  of  witne8Be8.~A  witness  may  make  use  of  a  memorandum 
tbkeu  at  the  time  of  the  facts  contained  therein— 2  Nott.  &  McC.  331. 
A  witness  may  refresh  his  recollection  from  a  memorandum  made  by 
another  person,  dictated  by  him— 17  Wis.  675.  A  written  memoran- 
dum, signed  by  the  witness  by  his  mark,  should  first  be  read  to  him 
withouf comment— 7  Gray,  585.  Where  the  witness,  after  examining 
a  memorandum  made  by  bim,  stated  that  he  could  not  swear  fronr 
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CHAPTER  m., 

OOUFELLINa  THE  ATTENDANGB  OF  'WIINBSSE&. 

S  1338.  Subpcena  defined,  and  who  may  Issue. 

S  1327.  Form  of  subpoena. 

S  1328.  Subpoena,  by  whom  and  how  senred. 

S  1339.  ^penses  of  witness  from  without  the  county,  or  poor. 

S  1330.  Attendance  of  witness  residing  or  senred  out  of  the  county 

S  1331.  Disobedience  to  subpoena,  etc. 

S  1833.  Eailure  to  appear,  undertaldng  forfeited. 

S  1333.  Temporary  removal  of  imprisoned  witnesses. 

1326.  The  process  by  which  the  attendance  of  a  wit- 
ness before  a  court  or  magistrate  is  required  is  a  sub- 
poena.   It  may  be  signed  and  issued  by— 

1.  A  magistrate  before  whom  a  complaint  is  laid,  for 
witnesses  in  the  State,  either  on  behalf  of  the  people  or 
of  the  defendant. 

2.  The  district  attorney,  for  witnesses  in  the  State,  in 
TOpport  of  the  prosecution,  or  for  such  other  witnesses 
as  the  grand  jury,  upon  an  investigation  pending  before 
them,  may  direct. 

3.  The  district  attorney,  for  witnesses  in  the  State,  in 
support  of  an  indictment  or  information,  to  appear  before 
the  court  in  which  it  is  to  be  tried. 

4.  The  clerk  of  the  court  in  which  an  indictment  or  in- 
formation is  to  be  tried;  and  he  must,  at  any  time,  uxx>u 
application  of  the  defendant,  and  without  charge,  issue 
as  many  blank  subpoenas,  subscribed  by  him  as  clerk,  for 
witnesses  in  the  State,  as  the  defendant  may  require. 

[In  effect  April  9th,  1880.] 

Witness,  procuring  attendance.— The  issuing  of  an  attachment 
against  a  witness  on  bcluilf  of  the  prisoner,  after  armngempnte  for 
smninlnft  up  the  case,  in  in  the  discretion  of  tlie  court— li)  N.  Y.  549. 
It  id  a  ciimo  at  common  law  to  induce  a  witness  to  absent  himself,  and 
an  attempt  to  do  so.  though  not  accoiupllshed,  will  subject  the  offend- 
er to  indictment— (>4  Me.  386.  On  an  indictmcut  for  gcctiug  a  witness 
out  of  the  way.  it  need  not  be  proved  that  the  testiiuouy  of  the  wit- 
ness was  material— 3  Har.  (Del.)  562. 


§§  1327-9        coaiPELLnrc  ATTE2a>ANCB.  540 

1327.    A  subpoena  authorized  by  the  last  section  mast 
be  substantially  in  the  following  form: 
*'The  people  of  the  State  of  California  to  A,  B,: 

''You  are  commaiided  to  appear  before  0.  D.,  a  justice 

of  the  peace  of township,  in county,  (or  as  the« 

case  may  be)  at  (naming  the  place),  on  (stating  the  day 
and  hour),  as  a  witness  in  a  criminal  action  prosecuted  by 
tho  people  of  the  State  of  California  against  E.  E. 

'*  Given  under  my  hand  this  day  of  — ,  A.  i>. 

eighteen .    G.  H.,  justice  of  theiwace,"  (or  **J.  K., 

district  attorney,"  or  "By  order  of  the  court,  L.  M., 
clerk,"  or  as  the  case  may  be).  If  books,  papers,  or  docu* 
ments  are  required,  a  direction  to  the  following  effect 
must  be  contained  in  the  subpoena:  ''And  you  are  re- 
quired, also,  to  bring  with  you  the  following"  (describ- 
ing intelligibly  the  books,  papers,  or  documents  required). 

1328J  A  subpoena  may  be  served  by  any  person,  but 
a  peace  officer  must  serve  in  his  county  any  subpoena 
delivered  to  him  for  service,  either  on  the  part  of  tbe 
people  or  of  the  defendant,  and  must,  without  delay, 
make  a  written  return  of  the  service,  subscribed  by  him, 
stating  the  time  and  place  of  service.  The  service  is  made 
by  showing  the  original  to  the  witness  personally,  and 
informing  him  of  its  contents. 

1329.  When  a  person  attends  before  a  magistrate, 
grand  jury,  or  court,  as  a  witness  in  a  criminal  case,  upon 
a  subiKBna  or  in  pursuance  of  an  undertaking,  and  it  ap- 
pears that  he  has  come  from  a  place  outside  of  the  county, 
or  that  he  is  poor  and  unable  to  pay  the  expenses  of  Buch 
attendance,  the  court,  at  its  discretion,  if  the  attendance 
of  the  witness  be  upon  a  trial,  by  an  order  upon  its  min- 
utes, or,  in  any  other  case,  the  judge,  at  his  discretion,  by 
a  written  order,  may  direct  the  county  auditor  to  draw 
his  warrant  upon  the  county  treasurer  in  favor  of  witness 
for  a  reasonable  sum,  to  be  sx>ecified  in  the  order,  for  the 
necessary  expenses  of  the  witness.  [Approved  March  8th, 
1876.] 
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1330.  No  person  19  oblJ^^edto  attend  as  a  witness 
before  a  court  or  magistrate  oat  of  the  county  where  tlije 
witness  resides,  or  is  served  with  the  subpoBua,  unless  the 
jud>$e  of  tiie  court  in  which  the  offense  is  triable,  or  a 
justice  of  the  Supreme  Court,  or  a  judge  of  a  Superior 
Court,  upon  an  fi£ldayit  of  the  district  attorney  or  prose- 
cutor, or  of  the  defendant,  or  his  counsel,  stating  that  he 
believes  the  evidence  of  the  witness  is  material,  and  his 
attendance  at  the  examination  or  trial  necessary,  shall 
indorse  on  the  subposna  an  order  for  the  attendance  of  the 
witness.    [In  effect  April  12th,  1S80.] 

1331.  Disobedience  to  a  subpcsna,  or  a  refusal  to  be 
sworn  or  to  testify  as  a  witness,  may  be  punished  by  the 
court  or  magistrate  as  a  contempt.  A  witness  disobeying 
a  subpoena  issued  on  the  part  of  the  defendant,  unlesa  he 
show  good  cause  for  his  non-attendance,  is  liable  to  the 
defendant  in  the  sum  of  one  hundred  dollars,  whicb  may 
be  recovered  in  a  civil  action. 

Contempt.— The  refusal  of  a  witness  to  testify,  or  to  answer  a  prop- 
er questiou,  is  a  coutempt— 1  Ind.  1(>1. 

1332.  When  a  witness  has  entered  into  an  under- 
taking to  appear,  upon  his  failure  to  do  so  the  undertaking 
is  forfeited  in  the  same  manner  as  undertakings  of  bail. 

1333.  Wlien  the  testimony  of  a  material  witness  for 
the  people  is  required  in  a  criminal  action,  before  a  cfNirt 
of  record  of  this  State,  and  such  witness  is  a  prisoner  in 
the  State  prison,  or  in  a  county  jail,  an  order  for  his  tem- 
porary removal  from  such  prison  or  jail,  and  for  his 
production  before  such  court,  may  be  made  by  the  court 
in  which  the  action  is  pending,  or  by  the  judge  thereof; 
but  in  case  the  prison  or  jail  is  out  of  the  county  in  which 
the  application  is  made,  such  order  shall  only  be  made 
upon  the  affidavit  of  the  district  attorney,  or  other  person, 
on  behalf  of  the  people,  showing  that  the  testimony  is 
material  and  necessary;  and  even  then  the  granting  of 
the  order  shall  be  in  the  discretion  of  the  court  or  judge. 
The  order  shall  be  executed  by  the  sheriff  of  the  county 

Pair.  OoDB.— 40. 
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in  which  it  shall  be  made,  whose  duty  it  shall  be  to  bring 
the  prisoner  before  the  proper  court,  to  safely  keep  him, 
and  when  he  is  no  longer  required  as  a  witness,  to  return 
him  to  the  prison  or  jail  whence  he  was  taken;  the  ex- 
pense of  executing  such  order  shall  be  paid  by  the  county 

'in  which  the  order  shall  be  made.    [In  effect  April  Ist, 

:  1878.] 
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CHAPTER  IV. 

XZAMINATION  OF  WITNESSES  CONDITIONALLY* 

5  1339.  Witnesses  examined  conditionally  for  the  defendant. 

S  1338.  In  wbat  cases  defendant  may  apply  for  the  order. 

S  1337.  Application,  how  made. 

S  1338.  Application,  to  whom  made. 

S  1339.  Order,  when  granted  and  what  to  contain. 

S  1340.  Examination  in  absence  of  district  attorney. 

S  1341.  If  facts  disproYed,  examination  not  to  proceed. 

S  1342.  Attendance  of  witness,  how  enforced. 

§  1343.  Testimony,  how  taken  and  authenticated. 

S  1344.  Deposition  to  be  transmitted  to  clerk. 

S  1345.  When  may  be  read  in  evidence.   Objections,  etc. 

S  1346.  Deposition  of  witness  imprisoned  in  another  coontj. 

1335.  When  a  defendant  has  been  held  to  answer  a 
charge  for  a  public  offense,  he  may,  either  before  or  after 
an  indictment  or  Inf  ormationi  have  witnesses  examined 
conditionally,  on  his  behalf,  as  prescribed  in  this  chapter, 
and  not  otherwise.    [In  effect  April  9th,  1880.] 

1336.  When  a  material  witness  for  the  defendant  is 
about  to  leave  the  State,  or  is  so  sick  or  infirm  as  to  afford 
reasonable  grounds  for  apprehending  that  he  will  be 
unable  to  attend  the  trial,  the  defendant  may  apply  for 
an  order  that  the  witness  be  examined  conditionally. 

1337.  The  application  must  be  made  upon  affldayit, 
stating— 

1.  The  nature  of  the  offense  charged. 

2.  The  state  of  the  proceedings  in  the  action. 

3.  The  name  and  residence  of  the  witness,  and  that  his 
testimony  is  material  to  the  defense  of  the  action. 

4.  That  the  witness  is  about  to  leave  the  State,  or  is  so 
sick  or  infirm  as  to  afford  reasonable  grounds  for  appre- 
hending that  he  will  not  be  able  to  attend  the  trial. 
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1338.  The  application  may  be  made  to  the  court,  or  to 
a  judge  thereof,  and  must  be  made  upon  three  days'  notice 
to  the  district  attorney.    [In  effect  March  12th,  1880.] 

1339.  If  the  court  Cr  judK&  is  satisfied  that  the  exam* 
ination  of  the  witness  is  necessary,  an  order  must  be 
made  that  the  witness  be  examined  conditionally,  at  a 
specified  time  and  place,  and  that  a  copy  of  the  order  be 
serred  on  the  district  attorney,  within  a  specified  time 
before  that  fixed  for  the  examination. 

1340.  The  order  must  direct  that  the  examination  be 
taken  before  a  magistrate  named  therein,  and  on  proof 
being  f  unwished  to  such  magistrate  of  serrice  u^ion  the  dis- 
trict attorney  of  a  copy  of  the  order,  if  no  counsel  appear 
on  the  part  of  the  people,  the  examination  must  proceed. 

1341.  If  the  district  attorney  or  other  counsel  appear 
on  behalf  of  the  people,  and  it  is  shown  to  the  satisfaction 
qf  the  magistrate,  by  affidavit  or  other  proof,  or  on  the 
examination  of  the  witness,  that  he  is  not  about  to  leave 
the  State,  or  Is  not  sick  or  infirm,  or  that  the  application 
was  made  to  avoid  the  examination  of  the  witness  on  the 
trial,  the  examination  cannot  take  place;  otherwise  it 
must  proceed. 

1342.  The  attendance  of  the  witness  may  be  enforced 
by  a  subpc&na,  issued  by  the  magistrate  before  whom  the 
examination  is  to  be  taken. 

1343.  The  testimony  given  by  the  witness  must  be  re- 
duced to  writing,  and  authenticated  in  the  same  manner 
as  the  testimony  of  a  witness  taken  in  support  of  an  in- 
formation. 

1344.  The  deposition  taken  must,  by  the  magistrate, 
be  sealed  up  and  transmitted  to  the  clerk  of  the  court  in 
which  the  action  is  pending  or  may  come  for  trial. 

1345.  The  deposition  or  a  certified  copy  thereof,  may 
be  read  in  evidence  by  either  party  on  the  trial,  upon  its 
appearing  that  the  witness  is  unable  to  attend,  by  reason 
of  his  death,  insanity,  sickness,  or  infirmity,  or  of  his  coi> 
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tinned  absence  from  the  State.  Upon  reading  the  deposi- 
tion in  evidence,  the  same  objections  may  be  taken  to  a 
question  or  answer  contained  therein  as  if  the  witness  had' 

been  examined  orally  in  court. 

The  proper  practice  Is  to  take  the  testimony  of  the  witnesses  in  • 
writing,  and  return  it  to  the  District  Coort  as  required  by  statute— 44 
Cal.45U. 

Depositioaa  in  evidence.— Depositions  are  admissible  la  evld^iipe 
—44  Cal.  452.  The  deposition  of  a  witness,  given  lief  ore  the  coroner's 

eixy  and  certified  and  returned  bv  the  coroner  as  required  by  statute, 
admissible  for  the  purpose  of  contradicting  the  statement  of  the 
witness  made  under  oath— 44  Cal.  4S9.  It  must  set  forth  the  actual 
compliance  with  all  the  requirements  of  the  statute— ft  Cal.  659.  If  a 
mafiristrate,  in  taking  a  deposition,  erroneously  esicludes  a  question 
asked  of  a  witness,  the  error  does  no  injury  if  the  question  asked  was 
immaterial— 60  Gali  139. 

Depositions  taken  nnder  section  809  are  not  admissible  against 
defendant  under  section  686  unless  taken  in  the  manner  and  form, 
anct  certified  as  required  by  section  869.  If  certified  by  a  mere  Jurat, 
is  uot  admissible— 54  Cal.  575.  Depositions  cannot,  in  gen nrai ,  be  used 
against  theprisoner,  nt>r  in  his  favor,  unless  by  hid  consent— 7  Smedes 
Jk  M.  475.  Depositions  taken  before  commitment,  or  otherwise  than 
as  specially  provided  by  the  Code,  cannot  be  used  against  the  def  end- 
antr-^  Cairn. 

1346.  When  a  material  witness  for  a  defendant,  under 
a  criminal  charge,  is  a.  prisoner  in  the  State  prison,  or  in 
the  county  jail  of  a  county  other  than  that  in  which  the 
defendant  is  to  be  tried,  his  deposition  may  be  taken,  on 
behalf  of  the  defendant,  in  the  manner  provided  for  in  the 
case  of  a  witness  who  is  sick,  and  the  provisions  of  the 
Penal  Code,  commencing  with  section  thirteen  hundred 
and  thirty-five,  and  ending  with  section  thirteen  hundred 
and  forty-five,  shall,  so  far  as  applicable,  govern  in  the  ap- 
plication for  and  in  the  taking  and  use  of  such  deposition. 
Such  deposition  may  be  taken  before  any  magistrate  or 
notary  public  of  the  county  in  which  the  jail  or  prison  is 
situated;  or  in  case  the  witness  is  confined  in  the  State 
prison,  and  the  defendant  is  unable  to  pay  for  taking  the 
deposition,  before  the  warden  or  clerk  of  the  board  of  di- 
rectors of  the  State  prison,  whose  duty  it  shall  be  to  act 
without  compensation.  Every  officer,  before  whom  testi- 
mony shall  be  taken  by  virtue  hereof,  shall  have  authority 
to  administer,  and  shall  administer,  an  oath  to  the  witness 
that  his  testimon^rshs^  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth.    [In  effect  April  9th.  1880.] 
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CHAPTER  V. 

S3CAHIKATI0N  OF  WITNBSSSS  ON  COMMISSION. 

Exunination  of  witness  residing  oat  of  the  State. 

When  defendant  may  apply  for  an  order  to  examine. 

Oommission  defined. 

Application  made  on  afBtdavit. 

Application,  to  whom  made. 

Order  for  commission,  when  granted,  stay  of  proceedings. 

Interrogations,  how  settled  and  allowed. 

Direction  as  to  the  return  of  the  commission. 

Commission,  how  executed. 

Betumed  commission,  delivered  to  an  agent. 

Same. 

When  and  how  filed. 

Commission  and  retom,  open  for  inspection.   Copies,  etc 

Depositions  to  be  read  in  evidence.  Objections. 

1349.  When  an  issue  of  fact  is  jpined  upon  an  indict- 
ment or  information,  the  defendant  may  have  any  mate- 
rial witness,  residing  out  of  the  State,  examined  in  his  be- 
half, as  prescribed  in  this  chapter,  and  not  otherwise.  [In 
effect  April  9th,  1880.] 

1350.  When  a  material  witness  for  the  defendant  re- 
sides out  of  the  State,  the  defendant  may  apply  for  an 
order  that  the  witness  be  examined  on  a  commission. 

1351.  A  commission  is  a  process  issued  under  the  seal 
of  the  court  and  the  signature  of  the  clerk,  directed  to 
some  person  designated  as  commissioner,  authorizing  him 
to  examine  the  witness  upon  oath  or  interrogatories  an- 
nexed thereto,  to  take  and  certify  the  deposition  of  the 
witness,  and  to  return  it  according  to  the  directions  given 
with  the  commission. 

1352.  The  application  must  be  made  upon  affidAVlt, 
Stating: 

1.  The  nature  of  the  offense  chained. 
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2.  The  state  of  the  proceedings  in  the  action,  and  that 
an  issue  of  fact  has  been  joined  therein. 

3.  The  uame  of  the  witness,  and  that  his  testimony  is 
material  to  the  defense  of  the  action. 

4.  That  the  witness  resides  out  of  the  State. 

1353.  The  application  may  be  made  to  the  court,  or  a 
judge  thereof,  and  must  be  upon  three  days'  notice  to  the 
district  attorney.    [In  effect  March  12th,  1880.] 

1354.  If  the  court  to  whom  the  application  is  made  is 
satisfied  of  the  truth  of  the  facts  stated,  and  that  the  ex- 
amination of  the  witness  is  necessary  to  the  attainment 
of  justice,  an  order  must  be  made  that  a  commission  be 
issued  to  take  his  testimony ;  and  the  court  may  insert  in 
the  order  a  direction  that  the  trial  be  stayed  for  a  specified 
time,  reasonably  sufficient  for  the  execution  and  return 
of  the  commission.    [In  effect  April  9th,  1880.] 

X355.  When  the  commission  is  ordered,  the  defendant 
must  ser%*e  upon  the  district  attorney,  without  delay  a 
copy  of  the  interrogatories  to  be  annexed  thereto,  with 
two  days'  notice  of  the  time  at  which  they  will  be  pre- 
sented to  the  court  or  judge.  The  district  attorney  may 
in  like  manner  serve  upon  the  defendant  or  his  counsel 
cross-interrogatories,  to  be  annexed  to  the  commission, 
with  the  like  notice.  In  the  interrogatories  either  party 
may  insert  any  questions  pertinent  to  the  issue.  When 
the  interrogatories  and  cross-interrogatories  are  presented 
to  the  court  or  judge,  according  to  the  notice  given,  the 
court  or  judge  must  modify  the  questions  so  as  to  con- 
form them  to  the  rules  of  evidence,  and  must  indorse 
upon  them  his  allowance  and  annex  them  to  the  com- 
mission. 

1356.  Unless  the  parties  otherwise  consent,  by  an  in- 
dorsement upon  the  commission,  the  court  or  judge  must 
indorse  thereon  a  direction  as  to  the  manner  in  which  it 
must  be  returned,  and  may  in  his  discretion,  direct  that 
it  be  returned  by  mail  or  otherwise,  addressed  to  the 
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clerk  of  the  court  in  which  the  action  is  pending,  desig^nat- 
ing  his  name  and  the  place  where  his  office  is  kept. 

1357.  The  commissioner,  unless  otherwise  specially 
directed,  may  execute  the  commission  as  'follows: 

1.  He  must  puhlicly  administer  an  oath  to  the  witness 
that  his  answers  given  to  the  interrogatories  shall  be  the 
truth,  the  whole  truth,  and  nothing  but  the  truth. 

2.  He  must  cause  the  examination  of  the  witness  to  be 
reduced  to  writing,  and  subscribed  by  him* 

3.  He  must  write  the  answers  of  the  witness  as  near  as 
possible  in  the  language  in  which  he  gives  thenit  and  read 
to  him  each  answer  as  it  is  taken  down,  and  correct  or  add 
to  it  until  it  conforms  to  what  he  declares  is  the  truth. 

4.  If  the  witness  decline  answering  a  question,  that 
fact,  with  the  reason  assigned  by  him  for  declining,  mnsl 
be  stated. 

5.  If  any  papers  or  documents  are  produced  before  him 
and  proved  by  the  witness,  they,  or  copies  of  them,  must 
bo  annexed  to  the  deposition  subscribed  by  the  witness 
and  certified  by  the  commissioner. 

G.  The  commissioner  must  subscribe  his  name  to  each 
sheet  of  the  deposition,  and  annex  the  deposition,  with 
the  papers  and  documents  proved  by  the  witness,  or 
copies  thereof,  to  tbe  commission,  and  must  close  it  up 
under  seal,  and  address  it  as  directed  by  the  indorsement 
thereon. 

7,  If  there  be  a  direction  on  the  commission  to.  return 
it  by  mail,  the  commissioner  must  immediately  deposit 
it  in  the  nearest  post-office.  If  any  other  direction  he 
made  by  the  written  consent  of  the  parties,  or  by  tbe 
court  or  judge,  on  the  commission,  as  to  its  return,  the 
commissioner  must  comply  with  the  direction. 

A  copy  of  this  section  must  be  annexed  to  the  commis* 
sion.    [Approved  March  30th,  in  effect  July  1st,  1874.] 

1358.  If  the  commission  and  return  be  delivered  by 
the  commissioner  to  an  agent,  he  must  deliver  the  sama 
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to  tlie  clerk  to  whom  it  is  directed,  or  to  the  judge  of  the 
court  in  which  the  action  is  pending,  by  whom  it  may  be 
received  and  opened,  upon  the  agent  making  affidavit 
tliat  he  received  it  from  the  hands  of  the  commissioner, 
and  that  it  has  not  been  opened  or  altered  since  he  re- 
ceived it.    [In  effect  April  9th,  1880.] 

X359.  If  the  agent  is  dead,  or  from  sickness  or  other 
casualty  unable  personally  to  deliver  the  commission  and 
return,  as  prescribed  in  the  last  section,  it  may  be  re- 
ceived by  the  clerk  or  judge  from  any  other  person,  upon 
his  making  an  affidavit  that  he  received  it  from  the  agent* 
that  the  agent  is  dead,  or  from  sickness  or  other  casualty 
unable  to  deliver  it;  that  it  has  not  been  opened  or 
altered  since  the  person  making  the  affidavit  received  it; 
and  that  he  believes  it  has  not  been  opened  or  altered 
since  it  came  from  the  hands  of  the  commissioner. 

13€0.  The  clerk  or  judge  receiving  and  opening  the 
commission  and  return  must  immediately  file  it,  with  the 
affidavit  mentioned  in  the  last  two  sections,  in  the  office 
of  the  clerk  of  the  court  in  which  the  indictment  is  pend- 
ing. If  the  commission  and  return  is  transmitted  by  mail, 
the  clerk  to  whom  it  is  addressed  must  receive  it  from  the 
post-office,  and  oi>en  and  file  it  in  his  office,  where  it  must 
remain,  unless  otherwise  directed  by  the  court  or  judge. 

1361.  The  commission  and  return  must  at  all  times  be 
open  to  the  inspection  of  the  parties,  who  must  be  fur- 
nished by  the  clerk  with  copies  of  the  same  or  of  any  part 
thereof,  on  payment  of  his  fees. 

1362.  The  depositions  taken  under  the  commission 
may  be  read  in  evidence  by  either  party  on  the  trial,  upon 
it  being  shown  that  the  witness  is  unable  to  attend  from 
any  cause  whatever;  and  the  same  objections  may  be 
taken  to  a  question  in  the  interrogatories  or  to  an  answer 
in  the  deposition,  as  if  the  witness  had  been  examined 

orally  in  court. 

The  ooturt  may  exercise  discretion  in  admitting  or  rejectloff  a  depb* 
•itioii  tatEeu  out  of  the  8tate-M  Me.  4(M;  see  W  Oai.  188i  atU4,  S  1M9» 
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^47  Cal.  134;  34  Id.  230;  40  Conn.  136:  I  Curt,  8;  89  Conn.  591;  4  Denio, 
29;  3  Ga.  310;  31  Id.  424;  42  id.  9;  45  id.  58;  id.  190:  id.  280;  4  Greene, 
Iowa.  500;  (i  McLean,  lii;  7  Met.  500:  57  Me.  574:  11  Grav,  303;  5  N.  H. 
^H;  2  r.arb.  5^6;  5J  N.  Y.  467:  4  Pa.  St.  264l78  id.  122;  2 barker  Cr.  B. 
43;  1  Baxt.  178;  I  Zab.  196;  Wright,  392;  2  Ta.  Gas.  132.  See  Desty's 
Crlm.  Irftw,  S  23  b. 

1368.  When  an  action  is  called  for  trial,  or  at  any 

time  dnring  the  trial,  or  when  the  defendant  is  brought 

up  for  judgment  on  conviction,  if  a  doubt  arise  as  to  the 

sanity  of  the  defendant,  the  court  must  order  the  question 

as  to  his  sanity  to  be  submitted  to  a  jury;  and  the  trial 

or  the  pronouncing  of  the  judgment  must  be  suspended 

until  the  question  is  determined'  by  their  verdict,  and  the 

trial  jury  may  be  discharged  or  retained,  according  to  the 

discretion  of  the  court,  during  the  pendency  of  the  issue 

of  insanity.    [In  effect  April  9th,  1880.] 

Proof  of  insanity.— As  often  as  any  donbt  of  the  sanity  of  the  de- 
fendant arises  the  same  proceedings  inay  be  had— 31  Cai.  5f9 ;  15  id.  329. 
Counsel  cannot  waive  anlnquiry  as  to  the  qaestion  of  the  sanity  of  de> 
f  endant,  nor  can  he  compel  the  court  to  enter  upon  the  inquiry  where 
no  groiud  for  doubt  arises— 42  Gal.  21.  No  plea  of  present  insanity  is 
required  if  during  the  proceedings  a  doubt  arises.  It  is  theu  the  duty 
of  the  coiu'tof  its  own  motion  to  suspend  further  prosecution  until 
the  question  of  sanity  has  been  determined— 43  Gal.  2ll .  The  burden  of 
proof  Is  on  the  prisoner— 49  Cal.  488;  47  id.  136;  20  Id.  519. 

Insanity  must  be  proved  na  a  substantive  fact  by  the  party  alleging 
It— 20  Cal.  518;  4  Grauch  C.  C.  514;  1  Curt.  1;  7  Gray,  583;  1  Zab.  202;  S 
Jones,(N.  G.) 463;  1  Strob.  479;  5  Ala. 241;  20  Gratt.  860;  lOOhlo  St.  596; 
and  must  be  clearly  established  by  satisfactory  evidence— 47  Cal.  136. 
The  Jury  are  to  be  governed  by  the  preponderance  of  evidence,  and 
are  not  to  require  ft  to  be  made  out  beyond  a  reasonable  doubt— 24 
Cal.  230;  49  id.  14:  Id.  488;  6  id.  410;  5  id.  129;  20  id.  519:  7  Gray.  583;  7 
Met.  500:  10  Ohio  St.  538;  57  Mo.  574:  11  Gray.  303;  16  N.  Y.  53;  35  Id.  125; 
;S2id.  147;  77 Pa.  St.  205;  761d.4]4;  26  Ark.  334;  32 Iowa, 49;  6  Jones.  (N. 
C.)366;  Bid.  463;  10  Ohio  St.  596;  31  id.  HI;  see  1  Brewst.  356;  83  1^. 
St.  131;  81  id.  200. 

.  It  is  not  improper  to  caatton  the  Jury  to  be  careful  that  no  pre- 
tended case  of  Insanity  should  be  allowed  to  shield  the  defendant 
from  the  ordinary  consequences  of  his  act— 45  Cal.  652. 

1369.  The  trial  of  the  question  of  insanity  must  pro- 
ceed in  the  following  order: 

1.  The  counsel  for  the  defendant  must  open  the  case, 
and  offer  evidence  in  support  of  the  allegation  of  insanity. 
'  2.  The  counsel  for  the  people  may  then  open  their  case, 
and  offer  evidence  in  support  thereof. 
'  3.  The  parties  may  then  respectively  offer  rebutting 
tMtimony  only,  unless  the  court,  for  good  reason,  in  fur- 
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tfa«Tduce  of  juatice,  permit  them  to  offer  evidence  QiK>ii 
their  original  canse. 

4.  When  the  oTidence  is  condudedi  unless  the  case  is 
submitted  to  the  jury  on  either  or  tjoth  sides  ^thout  ar* 
gument,  the  counsel  for  the  people  must  conunenoe,  cuid 
the  defendant  or  his  counsel  may  conclude  tl^e  argument 
to  the  jury, 

5.  If  the  indictment  be  for  an  offense  punishable  with 
death,  two  counsel  on  each  side  may  ar^ue  the  cause  to 
the  jury,  in  which  case  they  must  do  so  alternately.  In 
other  cases,  the  argument  may  be  restricted  to  one  ooan- 
sel  on  each  side. 

G.  The  court  must  then  charge  the  jury,  stating  to  them 
all  matters  of  law  necessary  for  their  information  in 
giving  their  verdict. 

1370.  If  the  jury  find  the  defendant  sane,  the  trial 
must  proceed,  or  judgment  be  pronounced,  as  the  case 
may  be.  If  the  jury  find  the  defendant  insane,  the  trial 
or  judgment  must  be  suspended  until  he  becomes  sane, 
and  the  court  must  order  that  he  be  in  the  meantime 
committed  by  the  sheriff  to  the  State  insane  asylum,  and 
that  upon  his  becoming  sane  he  be  redelivered  to  the 
sheriff.    [In  effect  April  9th,  1880.] 

1371.  The  commitment  of  the  defendant,  as  men- 
tioned in  the  last  section,  exonerates  his  bail,  or  entitles 
a  person,  authorized  to  receive  the  property  of  thedefend- 
ant,  to  a  return  of  any  money  he  may  have  deposited 
instead  of  bail. 

1372.  If  the  defendant  is  received  into  the  asylum, 
he  must  be  detained  there  until  he  becomes  sane.  When 
he  becomes  sane,  the  superintendent  must  give  notice  of 
that  fact  to  the  sheriff  and  district  attorney  of  the  county. 
The  sheriff  must  thereupon,  without  delay,  bring  the 
defendant  from  the  asylum,  and  place  him  in  proper 
custody  until  he  is  brought  to  trial  or  judgment,  as  the 
case  may  be,  or  is  legally  dischaiged. 
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1373.  The  expenses  of  sending  the  defendant  to  the 
asylum,  of  keeping  him  there,  and  of  bringing  him  back, 
are  in  the  first  instance  chargeable  to  the  county  in  which 
the  indictment  was  found»  or  inforqiation  filed;  but  the 
county  may  recover  them  from  the  estate  of  the  defend* 
ma^f  it  he  have  -any,  or  from  a  relative,  lawn,  city,  o> 
county  bound  to  provide  ior  and*niaintain  him  elsewhere* 
pn  Qffect  April  9th,  188a] 
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CHAPTER  Vn. 

eOMFBOMIBIKO  CIB&TAIK  FUBLIC  OFFEZniM  BT  L&ITX    OV 

THB  COUBT. 


S  1377.  CompTomise  of  offenses  for  which  clvfl  action  may  be 

S  1878.  Compromise  hy  permission  of  the  eonrt  ban  anottwr  pro^ 

ecution. 
S  1379.  No  public  offense  to  be  compromised  except. 

1377.  When  a  defendant  is  held  to  answer  on  a  chazge 
of  misdemeanor,  for  which  the  person  injured  by  the  act 
constituting  the  offense  has  a  remedy  by  cItU  action,  the 
offense  may  be  compromised  as  provided  in  the  next  sec- 
tion, except  when  it  is  committed: 

1.  By  or  upon  an  officer  of  Justice,  while  in  the  esecii<> 
tion  of  the  duties  of  his  office. 

2.  Biotously. 

2(.  With  an  intent  to  commit  a  felony. 

Where  an  ofibnse  b  a  personal  tort,  and  there  Is  no  attempt  to  snp-  * 
press  the  prosecution,  it  may  be  compromised— M  Ga.  155.  The  bare 
taking  of  one'sgoods  back  again  or  receiving  reparation  b  no  offense 
—5  N.  II.  653.  Where  money  Is  paid  for  the  purpose  of  relmburshis  for 
expenses,  as,  for  search  of  stolen  property— 16  IlL  94;  51  id.  2U;  or,  for 
the  purpose  of  settling  the  matter,  there  being  no  prosecution  set  oa 
foot,  and  no  agreement  not  to  prosecute,  b  not  compounding  the  ot- 
f ense-9  Wis.  47«. 

1378.  If  the  party  injured  api>ears  before  the  court  to 
which  the  depositions  are  required  to  be  returned,  at  any 
time  before  trial,  and  acknowledges  that  he  has  received 
satisfaction  for  the  injury,  the  court  may,  in  its  discre- 
tion, on  payment  of  the  costs  incurred,  order  all  proceed- 
mgs  to  be  stayed  upon  the  prosecution,  and  the  defendant 
to  be  dischaiged  therefrom;  but  in  such  case  the  reasons 
for  the  order  must  be  set  forth  therein,  and  entered  on  the 
minutes.  The  order  is  a  bar  to  another  prosecution  for 
the  same  offense. 


The  consent  of  the  eonrt  cannot  make  an  agreement  to  alMudoii  a 
nrosecution  valid.  If  it  would  be  otherwise  uniawftil-S  Q.  B.  M;  & 
O.SLead.0.a21«. 
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X379.   No  public  offense  can  be  compromised,  nor  can 

any  proceeding  or  prosecution  for  the  punisliment  thereof 

upon  a  compromise  be  stayed,  except  as  provided  in  this 

chapter. 

There  can  he  no  compromise  of  a  criminal  chanre  where  the  party 
Is  arrested,  or  In  any  way  held  to  answer— 6  Oreg.  «)8;  aud  neither  an 
officer  or  a  witness  possesses  the  power  to  compromise  a  f  eJoay-~I 
Wyo.  277.  An  offense  which,  in  the  discretion  of  the  court,  may  be 
punished  hj  imprisonment  m  the  penitentiary  cannot  be  oompro- 
miaed-^  <&.  85.  8ee  Desty's  Crim.  Iaw,  S§  10, 74  d. 


CHAPTER  Vnt 

DXBXIBSAL  07  THB  ACTION  BBFOBB  OB  A7TBB  INBICZBCBNT 
FOB  WANT  07  FBOSBCUTZON  OB  OTHBBWX8B. 

S  1383.  When  action  may  be  dismissed. 

I  1383.  Continuance  and  discharge  from  custody. 

S  1384.  If  action  dismissed,  defendant  to  be  discharged,  ate. 

S  1385.  Dismissed  on  motion  of  court  or  application  of  district  at*.- 

tomey. 

S  1386.  JfoUe  prosequi  tkhoUaihtd. 

i  1387.  Dismissal  a  bar  in  misdemeanor,  but  not  in  felony. 

1382.  The  court,  unless  good  cause  to  the  contrary  is 
shown,  must  order  the  prosecution  to  be  dismissed  in  the 
following  cases: 

1.  Where  a  person  has  been  held  to  answer  for  a  public 
offense,  if  an  indictment  is  not  found  or  an  information 
filed  against  him,  within  thirty  days  thereafter. 

2.  If  a  defendant,  whose  trial  has  not  been  postponed^ 
upon  his  application,  is  not  brought  to  trial  within  sixty 
days  after  the  finding  of  the  indictment,  or  filing  of  the 
information.    [In  effect  April  9th,  1880.] 

DismissaL— The  dismissal  is  in  the  nature  of  a  nonsuit— 54  Gal.  413.  • 
Upon  such  dismissal  the  power  of  the  court  to  resubmit  ceases— 54  Gal. 
413,  explaining  S/2  id.  463.   An  application  for  dismissal  must  be  made, 


dismiss  tne  action  uia  oiscnarge  aeiendant  from  custody,  aud  dis- 
charge the  sureties  from  the  bond,  unless  it  has  reason  to  believe  the 
g»anu  ]ur7,  at  a  succeeding  term,  may  properly  indict  him— 54  GaL-4U. 


see  ante,  1 941. 
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1383.  If  the  defendant  is  not  chai^d  or  tried  as 
provided  in  the  last  section^  and  sufficient  reason  therefor 
ift  shown,  the  court  may  order  the  action  to  be  continned- 
from  time  to  time,  and  in  the  mean  time  may  discharge 
the  defendant  from  custody  on  his  own  undertaking  of 
hail  for  his  appearance  to  answer  the  charge  at  the  tinae 
to  which  the  action  is  eontinuedt  [In  effect  April  9th^ 
1880.] 

See  54  Cal.  413;  ante,  S  M2. 

1384.  If  the  court  directs  the  action  to  be  dismissed, 
the  defendant  must,  if  in  custody,  be  discharged  there- 
from; or  if  admitted  to  bail,  his  bail  is  exonerated,  or 
money  deposited  instead  of  bail  must  be  refunded  to  him. 

feeMGai.il4 

1385.  The  courtmay,  either  of  its  own  motion  or  upon 
the  application  of  the  district  attorney,  and  in  further- 
ance of  justice,  order  an  action  or  indictment  to  be  dis- 
missed. The  reasons  of  the  dismissal  must  be  set  forth 
in  an  order  entered  upon  the  minutes. 

Ditmissal  of  action.— The  discliai^  must  be  at  the  trial,  before  the 
defendant  has  gone  bito  his  defense,  and  by  the  court,  of  its  own  mo- 
tion, or  on  application  of  the  district  attorney— 48  Ca).  2Si,  Defendant 
cannot  be  discharffcd  from  the  Indictment  without  trial,  except  In 
the  cases  proYideoby  statute— 48  CaL  253. 

1386.  The  entry  of  a  noUe  prosequi  is  abolished,  and 
neither  the  attorney-general  nor  the  district  attorney  can 
discontinue  or  abandon  a  prosecution  for  a  public  offense, 
except  as  provided  in  the  last  section. 

1387.  An  order  for  the  dismissal  of  the  action,  aa 
provided  in  this  chapter,  is  a  bar  to  any  other  prosecution 
for  the  same  offense,  if  it  is  a  misdemeanor;  but  it  is  not 
a  bar  if  the  offense  is  a  felony. 

Dlamiasal  a  bar.— The  dismissal  Is  a  bar  in  misdemeanors,  but  not 
in  felonies.  He  may  be  again  examined  before  a  magistrate,  and  held 
for  the  same  offenso-m  CaL  464;  64-  Id.  412.  See  tmte,  Jbopabdt* 
p. -17. 

138&  Final  judgment  may  be  suspended  on  any  con- 
Tiotion)  charge,  or  prosecution  for  misdemeanor  or  fel- 
OT^s,  Where  in  the  judgment  of  the  court  ia  which  snoh 
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proceeding  is  pending  there  is  a  reasonable  groand  to  be- 
lieve that  such  minor  may  be  reformed,  and  that  a  com- 
mitment to  prison  would  work  manifest  injury  in  the 
premises.     Such  suspension  may  be  for  as  long  a  pe- 
riod as  the  circumstances  of  the  ease  may  seem  to  war- 
rant, and. subject  to  the  foUowing  further  provisions: 
Daring  the  period  of  such  suspension,  or  of  any  extension 
thereof,  the  court  or  judge  may,  under  such  limitaitions 
as  may  seem  advisable,  commit  such  minor  to  the  custody 
of  the  officers  or  managers  of  any  strictly  nc^i-sectarian 
charitable  corporation  conducted  for  the  purpose  of  re- 
claiming criminal  minors.    Such  corporation,  by  its  offi- 
cers or  managers,  may  accept  the  custody  of  such  minor 
for  a  period  of  two  months  (to  be  further  extended  by  the 
court  or  judge  should  it  be  deemed  advisable),  and 
«hoald  said  minor  be  found  incorrigible  and  incapable  cf 
reformation,  he  may  be  returned  before  the  court  for 
final  judg^nent  for  his  misdemeanor.   Such  charitable  cor- 
poration shall  accept  custody  of  said  minor  as  aforesaid, 
upon  the  distinct  agreement  that  it  and  its  officers  shall 
use  all  reasonable  melons  to  effect  the  reformation  of  such 
minor,  and  provide  him  with  a  home  and  instructiloii. 
No  application  for  guardianship  of  euch  minor  by  any 
.person,  parent*  or  friend  shall  be  entertained  by  any 
court  during  the  period  of  such  suspension  and  custody, 
.«ave  upon  recommendation  of  the  court  .before  which  the 
criminal  proceedings  are  pending  first  obtained.    Such 
court  may  further,  in  its  discretion,  direct  the  payment 
of  the  expenses  of  the  maintenance  of  suph  minor  during 
such  period  of  two  months*  not  to  .exceed«  in  the  a^sgre- 
gate,  the  sum  of  $25  (twenty-five  dollars),  which  sum 
shall  include  board,  olothing,  transportation,  and  all 
other  expenses,  to  be  paid  by  the  county  where  such  crim- 
inal proceeding  is  pending,  or  direct  action  to  be  insti- 
tuted for  the  recovery  thereof  out  of  the  estate  of  said 
minor,  or  from  his  parents.    Such  court  may  also  revoke 
such  order  of  suspension  at  any  time.    [Approved  March 
Vi%h,  1883.] 

J 
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CHAPTER  IX. 

TBOOBSDIKOS  AOAIKST  COBPORATIOKB. 

S  1S90.  Summons  npon  Information  against  oorporatioiu 

1 1391.  Fonn  of  summons. 

S  1392.  When  and  how  served. 

S  1393.  Examination  of  the  charge. 

S  1394.  Certificate  of  magistrate  and  return  of  deposltioiit. 

S  1395.  Grand  Jury  to  investigate  if  there  is  snfflcleBt  canse 

i  1398.  Appearance  and  plea. 

S  1397.  Fine  on  conviction,  how  collected. 

1390.  Upon  an  information  or  presentment  against  a 
corporation,  tbe  magistrate  must  issue  a  sammons  signed 
by  him,  with  his  name  of  office,  requiring  the  corporation 
to  appear  before  him,  at  a  specified  time  and  place,  to 
answer  the  charge,  the  time  to  be  not  less  than  ten  days 
after  the  issuing  of  the  sammons. 

1391.  Tbe  summons  must  be  substantially  in  the  fol- 
lowing form: 

"  CouifTT  OP  (as  the  case  may  be). 
**  The  People  of  the  State  of  California  to  the  (naming  tho 
corporation) : 

"You  are  hereby  summoned  to  appear  before  me  at 
(naming  the  place),  on  (specifying  the  day  and  hour),  to 
answer  a  charge  made  against  you  upon  the  information 
of  A.  B.  (or  the  presentment  of  the  grand  jury  of  the 
county,  as  the  case  may  be),  for  (designating  the  offense 
generally). 

"  Dated  at  the  city  (or  township)  of ,  this day 

of ,  eighteen . 

"  G.  H.,  Justice  of  the  Peace"  (or  as  the  case  may  be). 

1392.  The  sammons  must  be  served  at  least  five  days 
l)eiore  the  day  of  appearance  fixed  therein,  by  deliyering 
a  copy  thereof  and  showing  the  original  to  the  president 
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or  other  head  of  the  corporatdon,  or  to  the  secretary, 
cashier,  or  managing  agent  thereof. 

X393.  At  the  appointed  time  in  the  iinmmons,  thet 
magistrate  mnst  proceed  to  Investigate  the  charge  in  the 
same  manner  as  in  the  case  of  a  natural  person,  so  far  as 
these  proceedings  are  applicable. 

X39^  After  hearing  the  proofs,  the  magistrate  mast 
certify  upon  the  depositions,  either  that  there  is  or  is  not 
sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged,  and  must  return  the  deposition  and  cer- 
tificate,  as  prescribed  in  section  eight  hundred  and  eighty- 
three. 

1395.  If  the  magistrate  returns  a  certificate  that  there 
is  sufficient  cause  to  believe  the  corporation  guilty  of  the 
offense  charged,  the  grand  jury  may  proceed,  or  the  dis- 
trict attorney  file  an  information  thereon,  as  in  case  of  a 
natural  person  held  to  answer.    [In  effect  April  9th,  1880.] 

1396.  If  an  indictment  is  found,  or  information  filed, 
the  corporation  may  appear  by  counsel  to  answer  the 
same.  If  it  does  not  thus  appear,  a  plea  of  not  guilty 
must  be  entered,  and  the  same  proceedings  had  thereon 
as  in  other  cases.    [In  effect  April  dth,  1880.] 

SeeS5CaL290. 

1397.  When  a  fine  is  imposed  upon  a  corporation  on 
conviction,  it  may  be  collected  by  virtue  of  the  order  im- 
posing it,  by  the  sheriff  of  the  county,  out  of  its  real  and 
personal  property,  in  the  same  manner  as  upon  an  execu- 
tion in  a  civil  action. 
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CHA^TEB  X. 

ENTITLINO  JJFWJJiXyjXS, 

1401.  It  is  not  necessary  to  entitle  an  affidavit  or  dep- 
osition in  the  action,  whether  take9  before  or  after  in- 
dictment or  information,  or  upon  an  appeal;  but  if  made 
without  a  title,  or  with  an  erroneous  title,  it  is  as  valid  ai^d 
effectual  for  every  purpose  as  if  it  were  duly  entitled,  if  it 
intelligibly  refer  to  the  proceeding,  indiotmeat,  inlonna- 
tion,  or  appeal  in  which  it  is  made.  iJbi  effect  AprU-dA, 
1880.] 
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CHAPTEJEtXL 

SBBOB8    AHB  KIBTAKX8  IN   PLRA]>IN<M  AHD  OTHBB  FBO- 

CEEDINGS. 

{  1404.  When  not  materiftL 

1404.  Neither  a  departure  from  the  form  or  mode  pre- 
scribed by  this  Code  in  respect  to  any  pleading  or  pro- 
ceeding, nor  an  error  or  mistake  therein,  renders  it  invalid, 
unless  it  has  actually  prejudiced  the  defendant,  or  tendied 
to  his  prejudice,  in  respect  to  a  substantial  right. 

Snrora  in  pleadings.— An  error  mnst  actually  prejudice  the  die* 
fendant — 14  C:il.  H2;  see  4ii  Id.  390.  A  failure  to  read  the  ludictment^ 
and  to  state  dufcMidant's  plea.  Is  not  a  fatal  error— ^5(1  CaL  4*j4.  Tedk' 
nlcalerroinor  defects  are  disregarded  on  appeals-^  CaL  4M. 
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CHAPTER  Xn. 

DISPOSAL  Oil*  PBOPBBTT  STOLBH  OB  BXBBZZLBD. 

1 1407.  Peace  offlMr  must  liold  property  subject  to  tbe  order  of  maff* 

Istrate. 

S  1408.  Order  for  Its  deiiyery  to  owner. 

S  14iO.  Magistrate  most  deliver  it  to  owner. 

S  1410.  Coort  in  which  trial  is  bad  may  order  its  delifvy. 

S  1411.  Delivered  to  connty  treasurer  if  not  claimed  in  six  month4> 

S  1413.  Receipt  for  money*  etc.,  taken  from  person  arrested. 

f  1413.  Becord  of  property  alleged  to  he  stolen. 

1407.  When  property,  alleged  to  have  been  stolen  or 
embezzled,  comes  into  the  custody  of  a  peace  officer,  lie 
must  liold  it  subject  to  the  order  of  the  magistrate  author- 
ized by  the  next  section  to  direct  the  disposal  thereof. 

1408.  On  satisfactory  proof  of  the  ownersliip  of  the 
property,  the  magistrate  before  whom  the  information  is 
laid,  or  who  examines  the  charge  against  the  person  ac- 
cused of  stealing  or  embezzling  it,  must  order  it  to  be 
delivered  to  the  owner,  on  his  paying  the  nocessary 
expenses  incurred  in  its  preservation,  to  be  certified  by  the 
magistrate.  The  order  entitles  the  owner  to  demand  and 
receive  the  property. 

1409.  If  property  stolen  or  embezzled  comes  into  cus- 
tody of  the  magistrate,  it  must  be  delivered  to  the  owner 
on  satisfactory  proof  of  his  title,  and  on  his  paying  the 
necessary  expenses  incurred  in  its  preservation,  to  be 
certified  by  the  magistrate. 

1410.  If  the  property  stolen  or  embezzled  has  not  been 
delivered  to  the  owner,  the  court  before  which  a  trial  is 
had  for  stealing  or  embezzling  it  may,  on  proof  of  his  title, 
order  it  to  be  restored  to  the  owner. 

1411.  If  the  property  stolen  or  embezzled  is  not  claimed 
by  the  owner  before  the  expiration  of  six  months  from 
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the  comriction  of  a  person  for  stealing  or  embeaszling  it, 
the  magistrate  or  other  officer  haying  it  in  custody  must, 
on  the  payment  of  the  necessary  expenses  incurred  in  its 
preservation,  deliver  it  to  the  county  treasurer,  by  whom 
it  mast  be  sold  and  the  proceeds  paid  into  the  county 
treastiry. 

X4il2.  When  money  or  other  property  is  taken  from  a 
defendant,  arrested  upon  a  charge  of  a  public  offense,  the 
officer  taking  it  must  at  the  time  give  duplicate  receipts 
therefor,  specifying  particularly  the  amount  of  money 
or  the  kind  of  property  taken;  one  of  which  receipts  he 
mast  deliver  to  the  defendant  and  the  other  of  which  he 
mast  forthwith  file  with  the  clerk  of  the  court  to  which 
the  depositions  and  statement  are  to  be  sent.  When 
such  property  is  taken  by  a  police  officer  of  any  incorpo- 
rated city  or  town,  he  must  deliver  one  of  the  receipts  to 
the  defendant,  and  one,  with  the  property,  at  once  to  the 
clerk  or  other  person  in  charge  of  the  police  office  in  such 
city  or  town. 

X4X3.  The  clerk  in,  or  person  having  charge  of,  the 
police  office  in  any  incorporated  city  or  town,  must  enter 
in  a  suitable  book  a  description  of  every  article  of  prop- 
erty alleged  to  be  stolen  or  embezzled,  and  brought  into 
the  office  or  takoi  from  the  person  of  a  prisoner,  and 
must  attach  a  number  to  each  article,  and  make  a  corre- 
.  sponding  entry  thereof. 


Nm 
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the  trial,  and  of  any  other  facts  having  reference  to  the 
propriety  of  granting  pt  refosing  the  pardon. 

1421.  At  least  ten  days  hef  ore  the  governor  acts  upon 
an  application  for  pardon,  written  notioe  of  tho  intenti<»i 
to  apply  therefor,  signed -by  the  person  applying,  mnst  be 
served  upon  the  district  attorney  of  the  ooanty  wli^^ 
rthe  conviction  was  had»  and  proof,  by  ai&davit,  of  the 
:servioe  must  be  presented  to  the  governor. 

1422.  Unless  dispMised  with  by  the  governor,  a  copy 
*Gi  the  notioe  nmst'  also  1m .published  for  thirty  days  from 
the  first  publication,  in  a  paper  in  the  county  in  which  the 
^ccmviction  was  had. 

1423.  The  proviaions  of  the  two.precedtng  sections  aie 
not  applicable^ 

1.  When  there  is  Imminent  danger  of  the  death  of  the 
person  convicted  or  imprisoned. 
.  2.  When  the  term  of  imprisonment  of  the  applicant  la 
vn^in  ten  days  of  its  esqpiiatioii. 
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TITLE  XL 

Of  Proceedings  in  Jostioea'  and  Polioe  Gonrte 
and  Appeals  to  Superior  Courts. 

Chap.   L    FBocBSDiiras    nr    Jxjstices'     aud    Foucx 
CouBTS,  §§  1426-61. 
n.   Appeals  TO  SupsKCixa  Counts,  §§  1466-70. 


dUSnCBS*  AKOt  POZiICK  COCBTB.  668 


CHAFTEB  I. 

PBOCSEDINQS  IN  JUSTICES^  AKD  POLkCB  COUBT8. 

1136k  ProoeedtngsmnstbeemikineBeedbf  eompbdnt. 

1427.  Wben  warrant  of  arrest  must  Issae.  Focmof  warxanL 

M28.  BEiDutes,  how  kept 

1409.  Tbe  plea,  and  how  pat  In. 

1490.  IssiMr  how  tried. 

1481.  Change  of  venae,  when  gnmtetf. 

14S2.  Proceedings  on  change  of  venae. 

14SS.  PostpooementofthetrlaL 

1434.  Defendant  to  bo  present.. 

1435.  Jury  trial,  how  waived. 
149&  Challenges. 

1457.  Oath  of  Jurors. 

1438.  Trial,  how  condooted. 

1439.  Court  to  decide  questions  of  law,  hut  not  of  fhel. 
1440k  Jury  may  decide  in  court,  wr  retire. 

1441.  Verdict  of  Jury,  how  delivered  and  entered. 

1442.  Verdict,  when  several  defendants  are  tried  together* 
1449.  Jury,  when  tobediseharged  without  a  verdict. 

1444.  If  discharged,  defendant  may  be  tried  again. 
1445b  Proceedings  <Mi  plea  of  guilty,  or  on  convicti<Mi. 

1445.  Judgment  of  fine  may  direct  Imprisonment. 

1447.  Defendant,  on  acquittal,  to  be  discharged.   CcbUl 

1448.  Judgment  against  prosecutor  for  costs. 
14481  Judgment,  when  to  be  rendered. 

1458.  Motion  for  a  new  trial,  or  in  arrest  of  Jodgmenk. 

1451.  New  trial,  grounds  of  . 

1452.  Oroundsof  motion  In  arrest  of  Judgment. 

1453.  Judgment  to  be  entered  In  the  minutes. 

1454.  Dischaige  of  defendant  on  Judgment  of  acquittal  or  flnt 

only. 

1455.  Judgment  of  imprisonment,  how  executed. 

1458.  Judgment  of  lmpris<Himent  until  fine  Is  paid,  how  ezeented. 

1457.  Fines,  disposition  of. 

1458.  Defendant  may  be  admitted  to  balL 

1459.  SubfXBnas. 

1460.  EnUtling  affidavits. 

1461.  *'PoUce  Courts  "defined. 
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1426.  All  prooMdifigs  and  action^  beifbre  a  J«i8tic6s' 
ot  Police  Court,  for  a  pablio  offense  of  which  such  courts 
hare  jurisdiction,  must  be  commenced  by  complaint  un- 
der  oath,  setting  forth  the  offense  charged,  with  such  par- 
ticulars of  time,  place,  petaon,  and  property,  as  to  enabl»- 
the  defendant  to  understand  distinctly  the  character  of 
the  offense  complained  of,  aiid  to  answer  the  complaint '  ■ 

Proceedings,  how  oommenced.— The  addition  "JrJ*  need  not  be^ 
Inserted  iii  a  criminal  complaint— 64  Cal.  409;  see  M  id.  238;  45  Id.  209^ 
The  Penal  Code  works  the  same  chancre  In  criminal  actions  which  has 
been  wrought  by  the  Code  <tf  Civil  Procedore  in  civil  actions— 27  Cal.» 
607;  and  see  34  id.  191.    - 

■4  • 

1427.  If  the  justice  of  the  peace,  or. police,  justice,  Is 
satis&ed  therefrom  that  the  offense  complained  of  Jms 
been  committed,  he  must  issue. a  warrant  of  arrest,  which 
must  be  substantially  in  the  following  form : 

"County  OP . 

'*7%e  People  of  the  State  of  California  to  any  sheriff  con- 
stadZe,  marthaii  or  policeman  in  thl$  State: 

"Complaint  upon  oath  having  been  this  day  made  be*' 

fore  me ;  (justice  of  the  peace  or  police  justice,  as  the 

case  may  be)  by  CD.,  that  the  offense  of  (designating  it 
generally)  has  been  committed,  and  accusing  E.  F.  there^' 
of;  you  are  therefore  commanded  forthwith  to  arrest  th» 
above  named  E.  F.  and  bring  him  before  me  forthwith,, 
at  (naming  the  place). 

''Witness  my  hand  and  seal  at  ^^,  this day  of 

•J — ,A.i>. .  A.  B." 

•  Warrant— Wliere  the  Justice  who  issued  the  warrant  Is  absent  or^ 
unable  to  act,  the  party  arrested  may  be  taken  before  some  other  Jus- 
tice In  the  same  county  for  examination,  etc.— 19  CaL  1S3.  A  party 
may  be  arrested  without  a  wairant— 27  CaL  672. 

1428.  A  docket  must  be  kept  by  the  justice  of  the; 
peace,  or  police  justice,  or  by  the  clerk  of  the  courts  held 
by  them,  if  there  is  one,  in  which  must  be  entered  each 
action,  and  the  proceedings  of  the  court  therein.. . 

See  65  Cal.  22^:  19, id.  133.   . 

1429.  The  defendant  may  make  the  same  plea  as  uponr 
aDLimUctment,  as  .provided  in  section,  ten  hundred  andr 


i 


;i§  1430^2    «nnmcBB*  Ain>  rotittns  oecmTS.'  Mft 

8i9Eteetib  His  plea  mast  be  oral,  aad  entefed  in  the  mlii- 
■  Ulefk  H  the  defeodaiftt  plead  guilty,  the  court  may, 
befozeenteiiiig  soQh  ^ea  or  pronoiuMing  jodgment*  aiD- 
aoiine  ¥rit)iea0e8  to  asoertain  the  giravitj  of  the  offense 
eommitted;  and  U  it  appe^  to  the  court  that  a  higher 
offense  has  b^n  oonunitted  than  the  offense  charged  in^ 
the  comiHaint,  the  count  may  ordev  the  defendant  to  b» 
committed  ot  admitted  to  bail^  to-Miswer  any  indictment 
which  may  be  found  against  him  by  the  grand,  jury,  <ur 
any  information  which  may  be  filed  by  the  district  attor- 
ney. [In  effect  April  9th,  1880.] 
See  cM«e»  S 1916,  and  note. 

1430.  Upon  a  plea  other  than  a  plea  of  guilty,  if  the 
parties  waive  a  trial  by  jury,  and  an  adjournment  or 
change  of  venue  is  not  granted,  the  court  must  proceed 
to  try  the  case.    [][:n  effect  February  25th,  1880.] 

1431.  If  the  action  or  proceeding  is  in  a  Justice's 
Gourt,  a  change  of  the  place  of  trial  may  be  had  at  any 
time  before  the  trial  commences-- 

1.  When  it  appears  from  the  affidavit  of  the  defendant 
that  he  has  reason  to  believe,  and  does  believe,  that  he 
cannot  have  a  fair  and  impartial  trial  t)af ore  the  justice 
about  to  try  the  case,  by  reason  of  the  prejudice  or  bias 
of  such  justice,  the  cause  must  be  transferred  to  another 
justice  of  the  same  or  an  adjoining  township. 

2.  When  it  appears  from  affidavits  that  the  defendant 
cannot  have  a  fair  and  impartial  trial,  by  reason  of  the 
prejudice  of  the  citizens  of  the  township,  the  cause  must 
be  transferred  to  a  justice  of  the  township  where  the 
same  pre judice  does  not  exist. 


Smbd, l.--aet  18  CSL  IW; 24  id. SI;  29UU4»ima«,  SS  10»  ana  18M, 
and  notes. 

Subd.  2.  Snfleleney  of  sffldavlts—see  1  Cal.  408;  id.  979;  21  Id.  M; 
28  id.  490 :  on^  SS 108S  aad  lOM,  and  notes. 

1432.  When  a  change  of  the  place  of  trial  is  ordered, 
the  ju<«tlae  must  transmit  to  the  justice  before  whom  the 
tHal  is  to  be  had  all  the  original  papers  in  tho  cause,  with 
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ftoertlfled  copyof  the  minutes  of  his  proceedings;  lind 
upon  receipt  thereof,  the  justice  to  whbin  they  are  delit^ 
eved  BniBt  proceed  wil^  the  trial  in  the  siitti'e  taanner  ah 
if  the  proceeding  or  action  had'  been  originally  coxo^ 
iuenoed  in  his  courts 

1433.  Before  the  commencement  of  a  trial  in  any  of 
the  courts  mentioned  in  this  chapter,  either  party  may, 
npon  good  cause  shown,  have  a  reasonable  postponement 
thereof. 

See  ante,  S 1092*  note. 

1434.  The  defendant  must  be  personally  present  be- 
fore the  trial  can  proceed. 

FkesMioe  of  defendant.— The  pl«»  of  *'not  guilty"  may  be  entered 
Sa  tbe  abeenoe  of  defendaBfr-4  CaL  238;  see  aM«,  S  iOfiS. 

1435.  A  trial  by  jury  may  be  waived  by  the  consent 
of  both  parties  expressed  in  open  court  and  entered  in 
the  docket.  The  formation  of  the  jury  is  provided  for 
in  chapter  one,  title  three,  part  one,  of  the  Ck)de  of  Givil 
Procedare.    [In  effect  February  25th,  1880.] 

1436.  The  same  challenges  may  be  taken  by  either 
party  to  the  panel  of  Jurors,  or  to  any  individual  juror, 
as  on  the  trial  of  an  indictment  for  a  misdemeanor;  but 
the  challenge  must  in  all  cases  be  tried  by  the  court. 

OhaUengea.~8ee  mUe,  $S  107^^;  groimds  of  cbaUenge-eee  a$tt€, 

1437.  The  court  must  administer  to  the  jury  the  fol-^ 
lowing  oath:  **  You  do  swear  that  you  will  well  and  truly 
try  this  issue  between  the  People  of  the  State  of  Califor- 
nia and  A.  B.,  the  defendant,  and  a  true  verdict  render 
according  to  the  evidence." 

143  8.  After  the  jury  are  sworn,  they  must  sit  together 
and  hear  the  proofs  and  allegations  of  the  parties,  which 
must  be  delivered  in  pablio,  and  In  the-  presence  of  the 
defendant. 

1439.  The  court  must  decide  all  questions  of  law 
which  may  arise  in  the  course  of  the  trial,  but  can  give 
no  charge  with  respect  to  matters  of  fact. 

See  4iii<e,SS  1124-37. 
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;  1440.  After  hearing  the  proofs  and  allegationst  th» 
jary  may  decide  in  court,  or  may  retire  for  consideration. 
^f  tbey  do  not  immediately  agree,  an  officer  most  be 
sworn  to  the  following  effect:  "You  do  swear  that  yofa 
will  keep  this  jory  together  in  some  quiet  and  convenient 
place;  that  you  will  not  permit  any  person  to  speak  to 
them,  nor  speak  to  them  yourself,  unless  by  order  of  the 
court,  or  to  ask  them  whether  they  have  agreed  upon  a 
verdict;  and  that  you  will  return  them  into  court  when 
they  have  so  agreed,  or  when  ordered  by  the  court." 
See  antet  S  1128. 

1441.  The  verdict  of  the  jury  must  in  all  cases  be  gen*^ 
eral.  When  the  jury  have  agreed  on  their  verdict,  they 
must  deliver  it  publicly  to  the  court,  who  must  enter,  or 
cause  it  to  be  entered,  in  the  minutes.. 

See  ante,  S  UM. 

1442.  When  several  defendants  are  tried  together,  if 
the  jury  cannot  agree  upon  a  verdict  as  to  all,  they  may 
render  a  verdict  as  to  those  in  regard  to  whom  they  do 
agree,  on  which  a  judgment  must  be  entered  accordingly, 
and  the  case  as  to  the  rest  may  be  tried  by  another  jury. 

See  ante,  S  1160. 

1443.  The  jury  cannot  be  dischaiged  after  the  cause  is 
submitted  to  them,  until  they  have  agreed  upon  and  ren- 
dered their  verdict,  unless  for  good  cause  the  court  sooner 
discharges  them. 

See  ante.  SS  1139, 1140. 

1444.  If  the  jury  is  discharged,  as  provided  in  the  last 
section,  the  court  may  proceed  again  to  the  trial,  in  the* 
same  manner  as  upon  the  first  trial,  and  so  on,  until  a 
Verdict  is  rendered. 

Seean/etSlUl. 

- 1445.    When  the  defendant  pleads  guilty,  or  is  con- 
victed, either  by  the  court  or  by  a  jury,  the  court  must 
render  judgment  thereon  of  fine  or  imprisonment,  or  both, 
as  the  case  may  be^    [ Apinroved  March  30th,  in  effect  July  - 
l8t,1874.] 
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1446.  A  jndj^ent  that  the  defendant  pay  a  line,  may 
-alao  direct  that  he  be  imprisoned  until  the  fine  be  satis- 
fied, in  the  proportion  of  one  day's  imprisonment  t<» 
every  dollar  of  the  fine.    [Approved  March  7th,  1874.] 

1447.  "When  the  defendant  is  acquitted,  either  by  the 
court  or  by  the  jury,  he  must  be  immediately  discharged; 
and  if  the  court  certify  in  the  minutes  that  the  prosecu- 
tion was  malicious  or  without  probable  cause,  it  may 
order  the  prosecutor  to  pay  the  costs  of  the  action,  or  to 
give  satisfactory  security  by  a  written  undertaking,  with 
one  or  more  sureties,  to  pay  the  same  within  thirty  days 
after  the  trial. 

1448.  If  the  prosecutor  does  not  pay  the  costs,  or  give 
security  therefor,  the  court  may  enter  judgment  against 
him  for  the  amount  thereof ,  which  may  be  enforced  in  all 
Tespects  in  the  same  manner  as  a  jud^^ent  rendered  in  a 
civil  action. 

1449.  After  a  plea  or  verdict  of  guilty,  or  after  a  ver- 
dict against  the  defendant,  on  a  plea  of  a  former  convic- 
tion or  acquittal,  the  court  must  appoint  a  time  for  ren- 
dering judgment,  which  must  not  be  more  than  two  days 
Aor  less  than  six. hours  after  the  verdict  is  rendered,  un- 
less the  defendant  waive  the  postponement  If  pos^ 
ix>ned,  the  court  may  hold  the  defendant  to  bail  to  appear 
for  judgment  [Approved  March  30th,  in  effect  July  1st, 
1874.] 

1450.  At  any  time  before  judgment,  defendant  may 
Ynove  for  a  new  trial  or  in  arrest  of  judgment. 

See  anUi  8 1183. 

1451.  A  new  trial  may  be  granted  in  the  following 
tsases: 

1.  When  the  trial  has  been  had  in  the  absence  of  the 
defendant,  unless  he  voluntarily  absent  himself,  with 
full  knowledge  that  a  trial  is  being  had. 
;  2.  When  the  jury  has  received  any  evidence  out  of 
court. ...:,....  .    .  J 
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3.  When  the  jury  has  separated  withoat  leave  of  the 
isourt,  after  having  retired  to  deliberate  upon  their  Te9> 
diet,  or  been  guilty,  of  any  miseonduol  tending  to  proTent 
a  fair  and  dqe  consideKatik)n  of  the  caM* 

4.  When  the  verdict  has  been  decided  by  lot»  or  by  any 
means  other  than  a  fair  expression  of  opinion  on  the  part 
of  all  the  jurors. 

6.  When  there  has  been  error  in  ^e  decision  of  thp 
court,  given  on  any  question  of  law  arising  during  the 
course  of  the  triaL 

6.  When  the  verdict  is  contrary  to  law  or  evidence. 

'7.  When  new  evidence  is  discovered  material  to  the 
defendant,  and  which  he  could  not,  with  reasonable  dili- 
gence, have  discovered  and  produced  at  the  trial;  but 
when  a  motion  for  a  new  trial  is  made  uinm  this  ground, 
the  defendant  must  produce  at  the  hearing  the  affidavits 
of  the  witnesses  by  whom  such  newly-diflcovered  evidence 
is  expected  to  be  given. 

8^0  ante,  SS  UT^Si. 

1452.  The  motion  in  arrest  of  judgment  may  be  found- 
ed  on  any  substantial  defect  in  the  complaint,  and  the  ef- 
fect of  an  arrest  of  judgment  is  to  place,  the  defendant  in 
the  same  situation  in  which  he  was  before  the  trial  was 

bad. 

A  motion  is  an  nppUeatioii  for  tn  order  nuMte  tiva  voce  to  mvmtt 
or  Indge,  and  makiog  out  and  filing  a  written  application  1b  not  lof- 
flefent.  Tlio  attention  of  the  court  mustbecaUea  to  it»  and  the  court 
moved  to  grant  it— 41  CaL  650. 

1453.  If  the  judgment  is  not  arrested,  or  a  new  trial 
granted,  judgment  must  be  pronounced  at  the  time  ap- 
pointed, and  entered  in  the  minutes  of  the  oourt. 

1454.  If  judgment  of  acquittal  is  given,  or  judgment 
imposing  a  fine  only,  without  imprisonment  for  non-pay- 
ment, and  the  defendant  is  not  detained  for  any  other 
l^al  cause,  he  must  be  discharged  as  soon  as  the  judg- 
ment is  given. 

. .  1455.    Wheu  a  judgment  of  imprisonment  isentored,  a 
certified  copy  thereof  must  be  delivered  to  the  BheiU^ 
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marshal,  or  other  officer,  which  is  a  safficient  warrant  for 
Its  execution. 

3.456.    When  a  judgment  is  entered  im]K)8ing  a  fine,  or 

ordering  the  defendant  to  be  imprisoned  imtil  the  fine  is 

paid,  he  must  be  held  in  custody  during  the  time  specified 

in  the  judgment,  unless  the  fine  is  sooner  paid. 

Jndgment.— A  jadgment  that  defendant  1)e  fined  three  hnndred 
doUaro.  and  that  In  default  of  pajrment  he  b^ib^nsoned  to  the  connty 
tail  not  exceedl6s  three  hiftdred  days,  ia  m  woMtatitM  comnnance 
mth  secUon  1205  of  this  Gode-M  Gal.  20ft. 

• 

1457.  Upon  payment  of  the  fine,  the  officer  must  dis- 
charge the  defendant,  if  he  is  not  detained  for  any  other 
legal  cause,  and  apply  the  money  to  the  i;>ayment  ol  the 
expenses  of  the  prosecution,  and  pay  over  the  residue,  if 
any,  witbin  ten  days,  to  the  county  or  city  treasurer,  ao- 
cording  as  the  offense  is  prosecuted  in  a  justice's  or  police 
court.  If  a  fine  is  imposed,  and  paid  befcMre  commit- 
ment, it  must  be  applied  as  presciibed  in  this  section. 

This  aeotion  and  section  lStQ,pott,  are  to  be  constmed  together— 45 
Cal.  240. 

1458.  The  defendant,  at  any  time  after  his  arrest,  and 
before  conyiction,  may  be  admitted  to  ball.  Tthe  provis- 
ions of  this  Code  relative  to  ball  are  api^cable  to  bail  in 
Justices,  or  Police  Courts. 

See  w$te,  SS  8S8-29, 1209-1317. 

1459.  The  justice  or  judge  of  either  of  the  courts 
mentioned  tn  this  chapter  may  issue  subpoenas  for  wit- 
nesses, as  provided  in  section  thiiteen  hundred  and 
twenty-six,  and  punish  disobedience  thereof,  as  provided 
in  section  one  thousand  three  hundred  and  'thirty-one. 

1460.  The  provisions  of  section  one  thotisand  four 
hundred  and  one,  in  respect  to  entitling  affidavits,  are 
applicable  to  proceedings  in  tho  courts  mentiotied  in  this 
chapter. 

1461  The  term  "  Police  Oourts,"  a«  used  in  this  and 
the  Buooeeding.obaptei,  includes  Police  Judges'  Courts, 
PoUee  Comrts,  and  all  courts  held  by  mayor*  or  recorders 
in  incorporated  cities  or  towns. 
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CHAPTER  n. 

.  AVPBALS  TO  SUFEBIOft  00UBT8. 

1 1488.  A|>pea]8,wheii  allowed. 

S  1467.  Appeals,  liow  taken,  hendySttddetemilkiod. 

S  1468.  Statement  on  appeal. 

S'1469.  If  new  trial  granted,  in  wbat  eoort  had. 

S  1470.  Proceedings,  U  appeal  Is  dismissed  or  Judgment  afllimed. 

1466.  Either  party  may  appeal  to  the  Superior  Gomt ' 

of  the  county  from  a  judgment  of  a  Justice's  or  Police  ' 

Court,  in  like  cases  and  for  likie  cause  as  appeals  may  be 

taken  to  the  Supreme  Cpurt.    [In  effect  April  i2(^,  1880.] 
{fee  28  CaL  618. 

1467.  The  appeal  is  taken,  heard,  and  determined  as  ■ 
provided  in  title  nine,  part  two,  of  this  Code. 

See  oiUe,  SS 1338-69.  .  , 

1468.  The  appeal  to  the  Superior  Court  from  the  jud^  < 
ment  of  a  Justice's  or  Police  Court  is  heard  upon  a  state- 
ment of  the  case  settled  by  the  justice  or  police  judge, 
embodying  such  rulings  of  the  court  as  are  excepted  to, 
which  8ta>tf  me^t  must  be  filed  with  and  settled  by  the 
court  within  ten  days  after  filing  notice  of  appeal.    [In  , 

effect  Aprill2tii,  188a]  ] 

8ee26GaL685. 

1469.  If  a  new  trial  is  granted  upon  appeal,  it  must , 
be  had  in  the  Sup^ipr  Court.  |In  effect  April  12th,  18$0J 

8ee26CaL6}5.  ' 

•  I  »  r  .  -I  •   '  » 

1470.  If  the  appeal  is  dismissed  or  the  judgment 

affirmed,  a  copy  of  the  order  of  dismissal  or  judgment  of  ' 

affirmance  must  be  r^piitted  to  thjO  court  below,  which 

may  proceed. to  etifotce  its  sentence.^  '  . 

Inrifedibtion.— Tbe  Sopertbr  CoorthasJorlsdietlohbttliBlMaseori^ ' 
to  Issue  any  and  aU  pioceosnec^slary.to  taoe^eeutlon  of  its  JmlffDMnb 
as  over  a  person  antsted  tin  a  berch-wanani  attei^  nlBnaaaoe  ol ' 
jiidgment-64GaL845i  see  OonstOal  acts,  ft^   ..  .  f.  [ti 
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S  1476.   Writ  must  be  granted  without  delay. 
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1473.  Every  person  unlawfully  imprisoned  or  re- 
strained of  his  liberty,  under  any  pretense  whatever,  may 
prosecute  a  writ  of  habeas  corpus,  to  inquire  into  the  cause 
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of  snob  iiiiprisoiiineiit  or  restraint.    [Approved  March 

aOih,  in  effect  July  1st,  1874.} 

Who  may  proMonte.— A  prisoner  is  entitled  to  a  writ  of  haiieas 
corpus  as  a  matter  of  rlglit,  except  wben  lie  is  comniitted  or  dcuiued 
mderaflnal  Jadipinent— le  Barb.  363.  It  may  bo  cinpioyra  to  effect 
the  release  ox  a  person  to  whom  a  pardon  bits  bi;eu  ;uUlressed->8 
BlatChf.  89;  2  Abb.  U.  S.  882;  8  How.  Fi-.  478;  2  i'arker  Ci'.  11.  G50.  A 
writ  of  habeas  corpus  ad  te»t{ficandwm  may  bo  aliowod  to  bi-ini;  up  a 
Misoiier  charged,  in  exeeation  uptMi  a  ea,  m.,  to  testify  in  relation  to 
mi  own  aM>licatioii  for  a  dischai^re  as  an  insolvent— 5  Gowen,  17(>.  It 
is  not  the  proper  remedy  for  a  person  imprisoned  on  a  ca.  sa.  irreffu- 
Iwhr  issued;  the  remedy  is  by  motion  and  affidavit— 4  Johns.  ol7.  See 
Gode  of  Glr.  Proc.  $§  S3, 84. 

.  Pemms  oat  on  bail  are  not  entitled  to  tliis  writ  directed  to  their 
IWD— McCahon,  l.%2.  Whether  the  court  may,  by  a  writ  of  habeas 
eofrpus  to  the  executive  officer  of  another  court,  take  a  prisoner  from 
tiae  custody  of  the  latter—otf^rvy— 7  Cush.  285.  It  cannot  be  u.se<l  as  a 
fhrit  of  quo  warranto  to  ueclue  a  question  of  usurpation  of  ulHce— 3 
Barb.  163.  The  governor  of  a  State  is  not  vested  with  the  power  of 
flSHStispen^on  under  a  CoQBtitution  giving  him  power  to  suppress  in* 
aurreciiou— <)4  N.  C.  802.  The  prerogaitve  of  suspending;  tlio  writ 
telonffsexclusIvelytoCongress— I  Abb.  U.  S.2I2;  21  lad.  aiO;  Taney, 
Sw;  Itf  Wis.  35^);  and  the  executive  discretion  may  be  inquired  into  in 
every  case  where  the  liberty  of  the  subject  is  involved-^  Cal.  266;  see 
9mL  Const,  art.  1,  §  9,  sabd.  2 ;  Coust.  Cal.  art.  1 ,  §  5. 

^BWit,  when  it  lies.^The  writ  of  habeas  corpus  may  be  appealed  to 
f6rthepiui)ose  of  settling  the  question  of  ball,  where  there  Is  probable 
cause  against  the  party— 52  Ala.  311:  54  Cal.  75;  2Ashm.  L'-J7:  id.  247;  8 
Hrev.^;  K^Fla.  633;  Dudley, 296;  3  Ind.  293;  11  LelKb,  utio;  17  Mass. 
116;^  id,  175;  8  Mo.  483;  56Miss.89;  30  id.  681;  2  Plttsb.liep.  3ij2;  fiBand. 
646;  see  43  Miss.  1.  It  Ues  for  redress  under  a  void  sentence— 8  lihicchf. 
80:  18  Wall.  163;  49  Mo.  291:  9  Nov.  43;  60  N.  Y.  559;  3  Mich.  207;  30  id. 
80S;  41  Tex.  488;  but  not  where  the  error  lies  simply  iit  tbo  mode  of 
expressing  the  sentence— 26  Int  Key.  Rec.  1 1.  So,  the  averments  of  a 
aentenoe  of  conviction  cannot  be  disputed  on  a  writ  of  haboas  corpus, 
excent  for  fraud,  non-ldentltytorwaut  of  Jurisdiction— 43  Cal.  455;  49 

A  regular  demand  nnder  the  act  of  Congress,  and  warrant  of  the 
0DTeruor  to  surrender  a  fugitive,  cannot  be  inquired  into  on  habeas 
cevpus— 4  Har.  (Del.)  672.  The  question  wlietlier  the  jury  was  prop- 
erly or  legally  discharged  because  of  inability  to  agree  cannot  be 
tried  on  habeas  corpus— 41  Cal.  219.  The  writ  cannot  be  used  by  a 
fltate  court  for  the  purpose  of  revising  arrests  under  Federal  process 
—21  How.  506;  18WaU.8S7:  lAbb.uTs.  140;  37  Ala.  474;  9  Johns.  239; 
11  Mich.  298;  5  Not.  154;  27  N.  J.  L.  409;  25  Wis.  8iK);  11  Blatchf.  79. 

1474.  Application  for  the  writ  is  made  bjr  petition, 
Bigned  either  by  the  party  for  whose  relief  it  is  intended, 
or  by  some  person  in  his  behalf,  and  must  specify— 

1.  That  the  person  in  whose  behalf  the  writ  is  applied 
for  is  imprisoned  or  restrained  of  his  liberty,  the  officer 
or  person  by  whom  he  is  so  confined  or  restrained,  apd 
tlie  place  where,  naming  all  the  parties,  if  they  are 
kaowB,  or  describing  them,  if  they  are  not  known. 
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2.  if  the  imprisonment  is  alleged  to  be  illegal,  tke  peti^ 
tion  most  also  state  in  what  the  alleged  illegality  con- 
sists. 

3.  The  petition  most  be  Verified  by  the  oath  or  affirm- 
ation of  the  party  making  the  application. 

Application,  how  made.— The  writ  will  not  be  granted  unless  snlll- 
cient  cause  be  shown— 7  Cush.  285;  or  if  nugatory— 7  Wheat.  38;  1  Sag.' 
Jk  R.  S5J;  JO  Ala.  89;  11  Bush. 628;  26  Pa.  St.  9;  10  Nov.  212:  15  Wis.  ITS:: 
see  18  Wall.  163.   An  affidavit  that  affiant  is  unlawfully  detalued  will 
bo  sufficient  to  entitle  him  to  a  writ  of  habeas  corpus  without  other 
alleffatlon— 1  Smedes  &  M.  149.   The  petition  should  state  facts  on- 
which  the  charge  of  illegal  restraint  rests— 8  Kaii.i)9:  10  Ne v.  212:  12 
Id.  87;  see  1  Sniedes  &  M.  149;  1  Cranch  C.  C.  ISU;  6  Ark.  28;  26  HI.  533;- 
52  id.  311 ;  verified  by  affidavit  or  attested  by  witnesses— 18  Abb.  Tr.  8; 
44  Ala.  17;  Dudley,  46;  4  Cranch  C.  C.  75.   The  application  may  be 
made  by  auy  relative  or  appropriate  friend— 3  Ben.  442;  3  11111.  ZS6i  24 
Pick.  227;   10  Id.  274;   107  Mass.  154;  42  Iowa,  538;  but  not  a  mere 
stranger— 2  McAr.  6»3;  1  Cush.  385.    \Yhere  it  appeared  that  the  peti- 
tioner was  in  custody  under  a  commitment  after  a  conviction  for 
felony,  the  writ  was  refused— 40  Tex.  451.   Where  the  petition  showi 
that  the  petitioner,  if  brought  before  the  court,  could  not  be  dii^ 
chained,  the  writ  will  not  be  granted— 7  Cush.  285. 

The  doctrine  of  res  adyndicata  does  not  apply  to  proceedings  on 
habeas  corpus— 28  Cal.  247;  2  id.  424.  The  decision  of  one  court  or 
judge  refusing  to  discharge  on  habeas  corpus  is  not  a  bar  to  another- 
application  before  another  court  or  Judge— 28  Cal.  247. 

By  whom  issued.- The  Judiciary  have  Jurisdiction  to  investigate 
cases  where  a  party  is  aiTCsted  as  a  fugitive  from  Justice  from  other 
State»--5  Cal.  238;  see  postf  §  1548.  State  courts  mid  Judges  havo  no  au- 
thority to  release  a  prisoner  on  habeas  corpus,  when  ho  is  iu  the  ciis- 
tody  of  the  authorities  of  the  United  States,  pursuant  to  a  Judgment 
by  a  Federal  tribunal  having  Jurisdiction— 49  Cal.  162;  21  How.  6i3.  A 
State  court  will  not  intervene  in  extradition  cases  when  the  demandant 
is  a  foreign  sovereign-5d  N.  Y.  UO;  50  N.  Y.  321;  45  How.  Yr.  296;  id.. 
301;  10Scrg.d;K.125. 

To  deprive  State  conrts  ofjurlsdlctlon  on  habeas  corpus  within 
State  territory  ceded  to  the  united  States,  such  Jurisdiction  most^ 
have  been  expressly  surrondered  by  the  State— 7  Coweu.  47 1 .   Where  a 

gerson  is  unlawfully  held  under  aiudgineutof  a  Federal  0001%  the . 
tate  court  will  examine  the  record,  and  upon  ascertaining  the  fact 
will  discharge  him— 18  Wnll.  163 ;  but  a  State  court  will  uotgraut  a  writ 
of  habeas  corpus  to  a  person  committed  under  an  act  of  Congress^ 
Charit.l42.  .  . 

When  tho  inquiry  involres  a  question  of  conflict  between  State  and 
Federal  process,  counsel  hi^ve  no  right  to  appear  in  defense  of  tlM 
State  process,  without  being  duly  authorized  to  do  so— 2  Wall,  Jr.  81. 
The  writ  should  not  issue  to  run  out  of  the  county,  unless  for  good  ■ 
cause  shown— 11  Cal.  222.   The  allowance  of  the  writ  in  term-time  la 
not  obligatory,  but  rests  In  the  sound  legal  discretion  of  the  court,  but ' 
its  allowance  may  be  oblUntorynpon  the  Judges  iu  their  Indlridoal 
capacity— 11  Cal.  222;  and  if  local  judges  refuse  to  act,  resort  may  be 
had  to  officers  out  of  the  county— id.   The  stat^nent  In  the  iaaic^. 
ment  of  some  offense  known  to  tne  law.  is  essenual  to  the  Jurisdiction 
of  the  court,  and  is,  therefore,  a  fact  to  be  inquired  Into— 22  Cal.  178. ' 
lyhereacourtof  competent  Jurisdiction  refuses  to  discharge  on  habcM- 
corpus,  a  court  of  concurreut  Jurisdiction  may  decline  to  Issue  the  writ ' 
in  the  same  case,  unless  there  be  an  allegation  of  new  facta— ft  Bliio. 
804 ;  see  43  Tex.  579. 
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1475.  The  writ  of  habeas  corpus  may  be  granted — 

1.  By  the  Supreme  Court,  or  any  justice  thereof,  upon 
petition  by  or  on  behalf  of  any  person  restrained  of  his 
liberty  in  this  State.  When  so  issued  it  may  be  made 
returnable  before  the  court,  or  any  justice  thereof,  or 
before  any  Superior  Court,  or  any  judge  thereof. 

2.  By  the  Superior  Courts,  or  a  judge  thereof,  upon  peti- 
tion by  or  on  behalf  of  any  person  restrained  of  his  liberty, 
in  their  respective  counties.  [In  effect  February  18th, 
.1880.] 

1476.  Any  court  or  judge  authorized  to  grant  the 
writ,  to  whom  a  petition  therefor  is  presented,  must,  if  it 
appear  that  the  writ  ought  to  issue,  grant  the  same  with- 
out delay. 

1477.  The  writ  must  be  directed  to  the  person  having 
custody  of  or  restraining  the  person  on  whose  behalf 
the  application  is  made,  and  must  command  him  to  have 
the  body  of  such  person  before  the  court  or  judge  before 
whom  the  writ  is  returnable,  at  a  time  and  place  therein 
specified. 

1478.  If  the  writ  is  directed  to  the  sheriff  or  other 

ministerial  officer  of  the  court  out  of  which  it  issues,  it 

"must  be  delivered  by  the  clerk  to  such  officer  without 

delay,  as  other  writs  are  delivered  for  service.    If  it  is 

directed  to  any  other  person,  it  must  be  delivered  to  the 

i^heriff,  and  be  by.  him  srvrved  upon  such  person  by  dellT- 

ering  the  same  to  him  without  delay.    If  the  person  to 

whom  the  writ  is  directed  cannot  be  found,  or  refuses 

admittance  to  the  officer  or  person  serving  or  delivering 

such  writ,  it  may  be  served  or  delivered  by  leaving  it 

at  the  residence  of  the  person  to  whom  it  is  directed,  or 

by  affixing  it  to  some  conspicuous  place  on  the  outside 

either  of  his  dwelling-house  or  of  the  place  where  the 

party  is  confined  or  under  restraint. 

Y  Bow  ff«nred.~The  writ  mtist  bo  directed  to  the  person  having  cns- 
fbdy— 7  Ind.  611;  3  Wis.  1;  38  How.  Pr.  402;  on  wbom  it  is  to  be  serred 
(ecKXDaUy— 2  Southi  6tf;  unless  serviee  is  waived  by  acceptance,  ei* 
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5.  The  return  must  be  signed  by  the  person  making^ilie 
Aame,  and,  except  when  soch  person  is  a  sworn  -poblio 
officer,  and  makes  such  xetnni  in  his  official  capaeity* it 
-mnst  be  Terified  by  his  oath. 

^JRetamflf  writ.— The  siclmess  of  t]ie,pHt3r  most  lie  upeeially.ie- 
ternedaiuiTerifled  bj  tbeaffldavit of  a  medloal  atteiMlaDt or  iiiirae-^2 
lyler.  269.   A  copy  of  the  commitment,  if  not  fllecl  xrlilk  the.petttlw, 

Suatbe  nroducea— 2  Mbss.MB,  The  cause  of  detentioumost  he^ro- 
nied— uwls.  53:  andfactsJu8tlf)'Uig  it  must  be  Bettotth—4  Johsta, 
'917;  ^'Maole  Sc  S.  226.  The  material  facts  of  the  return  which  aio.AOt 
^denied  by  the  prisoner  must  be  takeaas  true— 1  Park.  Cr.  R.  V2B. 


.  A  Jmto  to  appear  upon  a  habeas.  eocpuS'CannQt  be  itafcen  bef ore.the 
.retoraday,  though  the  writ  be  actucJly  retoraed  before  that  tlmo-f6 
•^owen^afil.  If  the  warden  of  the  iMison  has  not  a  certified  copy  of  the 


Judgment,  the.  court  or  judge  will  give  a. reasonable  .time  to^prooue 
one,  andf  if  obtained^iwlU  quash  the  wiit-^28  CaL  .847. 

3481.  The  person  to  whom  the  writ  is  directedrif  it  is 
.-served,  most  bring  the  body  of  the  party inhis  custody  or 
nnder  his  restraint,  according  to  the  command  of  the  vfxit, 
e^ccept  in  the  cases  specified  in  the  next  section. 

3i.4UB2.  'When,  from  sickness  or  infirmity  of  the  person 
^directed. to  be  produced,  he  cannot,  withant  danger,  "bo 
brought  before  the  court  or  judge,  the  -person  in  whose 
oustody  or  power  he  is  may  state  that  fact  in  hiasetumtp 
the  writ,  verifying  the  same  by  affidavit.  If  the  court  or 
jadge  is  satisfied  of  the  truth  of  such  return,  and  .the 
return  to  the  writ  is  otherwise  sufficient,  the  court  or 
judge  may  proceed  to  decide  on  such  return  and  todispoae 
of  the  matter  as  if  such  party  had  been  jiroduced  on  the 
writ,  or  the  hearing  thereof  may-  be.adjoumed  until  such 
party  can  bo  produced. 

iron-produoiion  of  body.— The  excuse  for  .non-jvrodnction  of  the 
body  must  be  direct  and  not  evasive;  as.  thstt  the  iMurty  has  not  tl)b 

fcrsou  in  his  possession,  custody,  or  power— 5  Cranch  C.  0.  622;  10 
Qims.  Ziii  and  when  Itis.expllcltandisnotimpugned.the  wrltshould 
0  quashed— 1  Brewst.  541 ;  3  id.  ^;  see  HoCanon,  152. 

:3.4fi3.  The  court  or  judge  betoe  whom  the  writ  is 
jetumed  must,  immediately  after  the  return,  proceed  to 
hear  and  examine  the  return,  and  such  other  matters  as 
may  be  properly  submitted  to  their  hearing  and  consider- 
ation. 

Hoarii^  on  return.— Where  a  court  of  record  has  jurisdiction.  i£s 
action  «umot  be  reviewed  on  habeas  corpus,  no  matter  liow  grosisuMir 
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for  omittln?  to  inquire  Into  the  l^ality  of  his  detention— 1  Sand.  701; 
The  only  luquiry  Is,  wbetber  tlio  warrant  on  which  ho  is  arrested  re- 
cites that  ho  has  been  demanded  by  tho  executive  of  the  State  from 
which  ho  Li  ehai'gcd  to  have  fled,  and  that  a  copy  of  the  hidtctment, 
or  an  affidavit  ciuii-giug  bUn  with  having  committed  crime,  certilied  as 
authentic,  lias  been  presented -9  Wend.  212. 

.  Where  the  return  states  that  the  prisoner  is  detained  by  virtue  of 
process,  tho  validity  and  cxisceuce  of  the  process  are  the  only  facts 
which  can  bo  iuvosclgated.  The  snQieicucy  of  tho  evidcuco  on  which 
It  issued  cannot  bo  iuqulred  into— 4  Barb.  HI.  Formerly  tho  Supreme 
Court  could  exercise  its  apoeliato  jurisdiction  by  means  of  tho  writ— 
1  Cal.  14J;  in  cases  of  concemi>t  as  well  as  others—?  id.  181;  but  under 
the  Constitution  as  amended,  the  Jurisdiction  is  original— 25  id.  26. 
On  hearing  of  the  writ,  the  constitutionality  of  the  law  authorizing 
the  arrest  will  not  be  considered— 47  Mo.  164. 

X484.  The  party  brought  before  the  court  or  judge,  on 
the  return  of  the  writ,  may  deny  or  controvert  any  of  the 
material  facts  or  matters  set  forth  in  the  return,  or  except 
to  thesufHcieucy  thereof,  or  allege  any  fact  to  show  either- 
that  his  imprisonment  or  detention  is  unlawful,  or  that  he 
is  entitled  to  his  discharge.  The  court  or  judge  must^ 
thereupon  proceed  in  a  summary  way  to  hear  such  prooi 
as  may  be  produced  against  such  imprisonment  or  deten-' 
tion,  or  in  favor  of  the  same,  and  to  dispose  of  such  party 
as  the  justice  of  the  case  may  require,  and  have  full 
power  and  authority  to  require  and  compel  the  attendancef 
of  witnesses,  by  process  of  subpoena  and  attachment,  and 
to  do  and  perform  all  other  acts  and  things  necessary  to 
a  full  and  fair  hearing  and  determination  of  the  case. 

1485.  If  no  legal  cause  is  shown  for  such  imprison- 
ment or  restraint,  or  for  the  continuation  thereof,  such 
court  or  judge  must  discharge  such  party  from  the  cus- 
tody or  restraint  under  which  he  is  held.  - 

Discharge  of  party.— if  the  arrest  be  on  void  process,  the  relator 
should  bo  dlscharged-3  Binn.  33;  1  Dudley,  295;  2  Va.  Cas.  504;  as, 
where  the  warrants  had  no  seal— 2  Cranch.  uri;  36  Me.  St>G;  2  B.  1. 436: 
SYerg.  302.  Where  a  piisoncr  shows  that  he  is  held  under  a  j  udgmeni 
of  a  Federal  court,  made  without  authority  of  law,  tho  Supremo  Court. 
of  the  United  States  will,  on  habeas  corpus,  look  into  the  record  to 
ascertain  tiiat  fact,  and  if  found  to  bo  so,  will  discharge  the  prisoner— 
18  WaU.  163 ;  43  Cal.  455 ;  43  id.  112 ;  9  Nov.  43 ;  49  Mo.  m. 

Where  a  prisoner  is  brought  before  a  judge,  k>3  may  inquire  into 
the  Jnrisdlctio!!  of  the  tribimal  by  which  he  was  committed,  and  If  he, 
can  show  it  had  no  Jurisdiction,  he  is  entitled  to  his  discliarge— 61 
Barb.  61ii. 

Where  it  appears  from  tho  return  of  the  writ  that  the  prisoner  is 
in^sustody  under  process  of  any  State  court,  Judge,  or  officer  thereof,' 
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bto  Bball  be  tHscharged,.  if  tt  appears  tbat  the  conrt.  Judge,  or  oflteef 
exceeded  its  Jurisdiction,  or  that  tiie  warrant  was  issaett  in  a  caso  oat 
■Qowcil  by  law— 3.i  Cal.  108.  He  may  proceed  to  inquire  wbether  tb* 
iadlctmeut  char;^^  anjr  offense  known  to  tho  law,  and  upon  detes*^ 
waiakng  that  it  doea  not,  may  discharge  the  prisoucr— 22  CaL  178. 

A  party  committed  for  contempt  may  her  dlschar^it  where  ft  am 
toears  that  tho  suit  in  which  the  coutempt  occurred  has  alxited— 7  Cm. 
17A.  When  the  process  is  from  a  sister  State,  and  is  regular,  »  dls» 
charge  will  not  ue  gi'aated.  supposing  the  identity  of  tho  party  aiut 
the  genuineness  of  the  record  be  established— 3  Cal.  69:  a  id.  297:  9 
McLean,  121;  3  Hughes,  269;  66  N.  T.  182;  6i  How.  Pr.  422;  43  Tex.  197s 
123  Mass.  324 ;  9  Wead.  213 ;  32  N.  J.  L.  141 ;  4  Har.  (DeL)  573. 

Where  females  are  brought  before  a  court  on  a  return  to  the  wrB^ 
and  tho  person  in  whose  custody  they  ara  neither  shows  nor  clalins 
any  right  to  detain  them,  they  will  bo  dischilrged— 1  CaL  157. 

Where  there  are  two  grounds  of  detention,  one  good  nod  tbeoder 
bad,  the  court  may  discharge  tho  prisoner  as  to  tho  void  cause,  and 
remand  him  as  to  the  other— 14  Wend.  472.   If  after  discliarge  by  one 

Sdgo  the  relator  be  rearrested,  ho  should  be  discharged  byanother 
dge  of  co-ordinate  powers— 2  Brewst.  545;  1  Parlcer  Cr.  B.  139:  9 
inn.  304;  43  Tex.  57». 

A  person  committed  upon  an  indictment  for  murder  cannot  be  di*- 
<Aarged  upon  habeas  corpus  by  proving  his  inuocencc,  but  must  aUde- 
tto  event  of  a  trial-1  Hill,  377;  ft  Packer  Cr.  B.  77. 

After  jadgmentroTersed  in  the  Supreme  Court,  the  refusal  of  the 
Comity  Court  to  order  the  prisoner  brought  back  for  a  now  trial  is  no 
ground  for  a  discharge  on  habeas  corpus— 46  Cal.  1 13.  Au  order  of  an 
ofacer  discharging  a  prisoner  from  custody  is  good  until  reversed,  u 
be  have  no  JurudictioD,  otherwise  the  order  may  be  treated  as  void— 
7HiU,301. 

The  refusal  of  the  lower  court,  after  the  prisoner  has  been  sen- 
tenced and  sent  to  the  State  prison,  to  order  him  brought  back  to  tb» 
county  for  new  trial  on  reversal  of  the  ludgmeut  on  appeal,  is  na 
ground  for  his  discharge  from  custody  on  liabcas  corpus— 43  Cal.  113. 
The  discharge  of  the  prisoner  is  a  protection  to  the  sheriff  who  had 
him  in  custody,  although  the  discharge  was  erroneously  granted -1 
Barb.  37.  A  dlschanro  is  no  bar  to  subsequent  proceedings  for  tho 
same  offense— 56  N.  y.  182:  1  La.  An.  413;  43 Hi.  698;  3  Thomp.  &  C.  189; 
1  Hun,  27;  eontrOf  64  Mo.  205.  An  improper  disduurge  of  a  jury  does 
not  operate  as  an  acquittal— 27  CaL  294. 

1486.  The  court  or  judge,  if  the  time  during  which 
such  party  may  be  legaUy  detained  in  custody  has  not 
expired,  must  remand  such  party,  if  it^ppears  that  he  is 
detained  in  custody — 

1.  By  virtue  of  process  issued  by  any  court  or  judge  ol 
the  United  States,  in  a  case  where  such  court  or  judge  has 
exclusive  jurisdiction;  or, 

,  2.  By  virtue  of  the  final  judgment  or  decree  of  my 
competent  court  of  criminal  jurisdiction,  or  of  any  prooeag* 
issued  upon  such  judgment  or  decree. 

When  to  romand  prisoner.— To  authorize  the  remand  of  a  prisoner 
held  on  an  irregular  commitment,  tho  testimony  must  be  proauoed  oa 
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(he  retam  of  the  writ,  or  at  the  hearing.  A  sabaeqaent  day  is  too  lata 
—1  Band.  701;  3  Zab.  811.  If  it  appears  that  the  commitment  to  the 
State  prison  Is  roid,  and,  further,  that  there  Is  a  yalld  judgment  ren- 
dered by  a  competent  court  of  which  a  certified  copy  can  bo  obtained, 
the  court  or  judge  will  order  the  prisoner  to  be  retained  uutil  a  certl- 
ied  copy  can  be  obtained,  and  if  obtidned,  remind  him— 31  Cal.  610.  - 

If  a  probable  canse  of  gailt  is  shownait  the  bearing  ^^  must  be  held 
to  trial,  though  tho  offense  proved  is  not  apeciflcally  that  chai^ed~3 
Bailey,  289 ;  4Har.  (Del.)675;1»  He.  129: 9  Ga. 73 ;  6 Band.  678.  Whera  the 
offense  chariecd  is  so  defectively  set  forth  in  the  warrant  of  commit- 
ment that  the  party  canuotbe  held  thereunder,  bat  itappears  he  ought 
not  to  be  discbarjged,  the  judge  ought  to  hold  the  party  for  oxamina- 
tion,  and  cause  the  complainants  and  witnesses  to  at^d  before  him 
for  that  puipose— 19  Gal.  1S8. 

1467.  If  it  appears  on  tiie  return  of  the  writ  that  the 
prisoner  is  in  custody  by  virtue  of  process  from  any  court 
of  this  State,  or  judge  or  officer  thereof,  such  prisoner  may 
be  discharged  in  any  of  the  following  oases,  subject  to  the 
restrictions  of  the  last  section— 

1.  When  the  jurisdiction  of  such  court  or  officer  has 
been  exceeded. 

2.  When  the  imprisonment  was  at  fixst  lawful,  yet  by 
some  act,  omission,  or  event  which  has  taken  place 
afterwards,  the  party  has  become  entitled  to  a  discbarge. 

3.  When  the  process  is  defective  in  some  matter  of 
substance  required  by  law,  rendering  such  process  void. 

4.  When  the  process,  though  proper  in  form,  has  been 
issued  in  a  case  not  allowed  by  law. 

5.  When  the. person  having  the  custody  of  the  prisoner 
is  not  the  person  allowed  by  law  to  detain  him. 

C.  Where  the  process  is  not  authorized  by  any  order, 
judgment,  or  decree  of  any  court,  nor  by  any  provision  : 
law. 

7.  Where  a  party  has  been  committed  on  a  criminal 
cliarge  without  reascmable  or  probable  cause. 

1488.  If  any  person  is  committed  to  prison^  or  is  in 
custody  of  any  officer  on  any  criminal  charge,  by  virtue  of 
any  warrant  of  commitment  of  a  justice  of  the  peace, 
such  person  must  not  be  discharged  on  tho  ground  of  any 
mere  defect  of  form  in  the  warrant  of  commitment. 

Vot  diaohaf  ged  for  formal  defects.~Where  a  party  is  held  in  cus- 
tody mider  an  order  regular  on  its  face,  be  cannot  be  discharged  co 


g  1489  wxtrr  ov  aA6KAS  corptts.  5^ 

tui])eas  corpus  becaase  of  error;  the  remedy  is  by  appeal-^4  Cal.  3$;  35 
id.  100;  44  id.  679;  61  Id.  376.  Format  defects  in  process  coouot  lio  cor- 
rected by  liabcas  corpus.  The  remedy  is  by  motion  to  set  it  aside*  or 
by  ccitiorari^S  Barb.  S7.  A  prisoner  committed  on  final  process  will 
not  bo  ULicliarged  by  reason  of  defeats  in  the  judgment,  unless  it  Is  ab^ 
BOlotcly  void— 1  Cal.  9. 

Thoconrt  wUlnotdiioliarge  the  prisoner  for  merely  formal  defects, 
or  varianci3.  or  misstatements  of  the  offense— 2d  Cal.  247;  4  GranchO. 
O.  75;  2  id. 012;  4  Dall.  413;  1  Hill,  154;  4  Har.  (Del.)  575:  Id  Johns.  S0»; 
6  Coweu ,  12 ;  11  Nev.  287.  The  omission  of  the  namo  of  tho  party  in  » 
commitment  to  appear  before  the  grand  jury  is  not  such  a  defect  M 
will  entitle  the  party  to  discharge  on  habeas  corpus— 42  CaL  199. 

Tho  action  of  the  coart  on  a  writ  of  habeas  corpus  Is  not  reviewalilt 
on  crror~2  Cal.  424;  10  Gray. 240;  tf  Johns.  429;  4 Pen.  &  W.  82;  29 Pa. 
8t.  120;  4  Gill.  304;  84  lowa,  184;  5  Ala.  18;  9  Miss.  680;  1  La.  An.  413; 
44  Tex,  467;  10 Cent.  L.  J.5;  conlro, 0  Johns.  337;  tmlcss  Irremedlsbld 
injury  may  bo  done— 14  Peters,  540;  18  How.  307;  6  McLean,  SHOi  and 
see  33  Conn.  821;  31  Md.  329:  36  Ala.  306;  2 Tex.  Ct.  App.  566;  SSHL 
410. 

The  decision  of  an  officer  havinff  power  to  issue  and  decide  upon  • 
writ  of  liabeas  corpus  upon  any  subsequent  application  is  conclusive 
between  the  same  parties  when  the  subject-matter  Is  tho  same,  and 
there  are  no  new  facts— 1  Parlcer  Cr.  R.  129;  6  id.  113:  but  a  prior  d^ 
eision  under  a  previous  writ  is  not  conclusive  where  the  first  declsioit 
cannot  be  reviewed  by  the  writ  of  error-6  id.  276. 

1489.  If  it  appears  to  the  court  or  judge,  by  affidavit 
or  otherwise,  or  upon  the  inspection  of  the  process  or 
warrant  of  commitment,  and  such  other  papers  in  the 
proceedings  as  may  be  shown  to  the  court  or  judge,  that 
the  party  is  guilty  of  a  criminal  offense,  or  ought  not  to 
be  discharged,  such  court  or  judge,  although  the  charge  is 
defective  or  unsubstantially  set  forth  in  such  process  or 
warrant  of  commitment,  must  cause  the  complainant  or 
other  necessary  witnesses  to  be  subpoenaed  to  attend  at 
such  time  as  ordered,  to  testify  before  the  court  or  judge; 
and  upon  the  examination  he  may  discharge  such  prisoner, 
let  him  to  bail,  if  the  offense  bo  bailable,  or  recommit  him 
to  custody,  as  may  be  just  and  legal. 

Examination  of  case.— When  the  case  does  not  rest  on  the  return, 
tho  court  may  go  into  the  merits— 1  Parker  Cr.  B.  187;  id.  224:  see  m 
N.  J.  L.  274.  Hie  justico  who  issued  the  warrant,  and  the  clerk  of 
his  court,  may  be  witnesses  to  prove  on  what  papers  the  warrant  Is- 
sued—3  Zab.  311.  In  a  proceeding  by  habeas  corpus.  In  the  United 
States  District  Court,  the  petitioner  is  a  competent  witness  as  to  a 
question  of  fact— 6  Parker  Cr.  B.  276.  On  a  traverse  to  a  return,  the 

Srocess  by  which  the  prisoner  is  held  behig  regular  on  its  face,  tlie 
urden  of  proof  Is  on  the  prisoner— 1  Sand.  701. 

The  prisoner  may  show  the  grounds  of  his  arrest  and  detentton, 
by  tho  best  testimony  at  hand,  or  which  ho  can  procure  with  reason- 
able dil^ence— 1  Sand.  701;  3  Zab.  311;  and  evidence  o/iim.d«  Is  uOmt^ 
•ible— ftParker  Cr.  B.  62.   Where  a  person  Is  committed  by  the  bu|1^ 
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txote^acMltloiiai  evi()ence  fiaarbe  submitteil  to  sbow  that  the  prlsoiMr 
Is  leg^Oly  dotaiucd— 4  Parker  Cr.  B.  i>56. 

It  is  not  competent  to  retry  issues  6f  fact,  -or  to  review  the  proceecC- 
lugs  of  the  trtal^lo  Cak  139.  If  bail  lias  beea  taken,  and  is  deemed  suf- 
ficient secwity  for  his  aopearance,  the  coturt  may  permit  it  to  staud:;. 
Ifnot,  the  court  may  order  him  into  custody,  either  for  the  purpose 
of  procuring  additional  iNdl  or  for  histleteatlon  until  trial— 35  Cal.  ]i08» 
Where  it  does  not  appear  to  tho  court  that  the  prisoner  is  in  fact 

^1117  of  any  criminal  offense,  he  must  he  iUscharged— 49  Cal.  4^7 1  see 
Id.  lt».  ' 

1490.  When  a  person  is  Imprisoned  or  detained  in 
custody  on  any  criminal  charge,  for  want  of  bail,  sucli 
person  is  entitled  to  a  writ  of  habeas  corpus  for  the  par- 
pose  of  giving  bail,  upon  averring  that  fact  in  his  petition, 
without  alleging  that  he  is  illegally  confined. 

Writ  for  pnrpoBa  of  bail.—Whore  application  is  made  to  he  admit- 
ted to  bail  beforo  indictmen^lnquiry  as  to  guilt  or  innocence-must  be 
confined  to  the  proof  on  which  Che  commitment  was  ordered— IHilL 
3;  7 :  5  Parker  Cr.  B.  77.  The  Indictment  is  conclusive  as  to  thewnouni 
of  baU-19 Cal.  639;  1  Burr.  Tri.  310{  3  Wash.  C.  C.  224;  4 Parker  €r.  K. 
651;  but  see  34  Ala.  270;  33  111.  4»7:  20  N.  U.  160;  2  Parker  €r.  B.  570; 
43  Mlsrt.  1 ;  25  Tex.  45.  No  appeal  lies  from  an  ordor  admitting  a  party 
to'  bail  on  habeas  corpus— 40  Ual.  627;  see  54  id.  103. 

1491.  Any  judge  before  whom  a  person  who- has  been 
committed  on  a  criminal  charge  may  be  broaght  en. a  writ 
of  habeas  corpus,  if  the  same  is  bailable,  may  take  an  nn- 
dertaking  of  bail  from  such  person  as  in  other  eases*  and 
file  tho  same  in  the  proper  court. 

Seo  54  Cal.  103. 

1492.  If  a  party  brought  before  the  court  er  judge  on 
tbe  return  of  the  writ  is  not  entitled  to  his  discharge,  and 
is  not  bailed,  where  such  bail  is  allowable,  the  court  or 
judge  must  remand  him  to  custody  or  place  him  under 
tbe  restraint  from  which  he  was  taken,  if  the  person  under 
whose  custody  or  restraint  he  was  is  legally  entitled 
thereto. 

See  54  Cal.  103. 

•1493.  In  cases  where  any  party  is  held  under  illegal 
r^traint  or  custody,  or  any  other  person  is  entitled  to  the 
restraint  or  custody  of  such  party,  tlie  judge  or  court  may 
oMer  such  party  to  be  committed  to  the  restraint  or  cus- 
tody of  such  person  as  is  by  law  entitled  thereto: 
Pmr.  CoDB.— fiO. 
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1494.  Until  judgment  is  given  on  the  retarS}  the 
court  or  judge  before  whom  any  party  may  be  brought  on 
such  writ  may  commit  him  to  the  custody  of  the  sheri^t. 
of  the  county,  or  place  him  in  such  care  or  under  aacli. 
custody  as  his  age  or  circumstances  may  require. 

1495.  No  writ  of  habeas  corpus  can  be  disobeyed  for. 
•defect  of  form,  if  it  sufficiently  appear  therefrom  in  whose 
•custody  or  under  whose  restraint  the  party  imprisoned' or 
restrained  is,  the  officer  or  person  detaining  him,  and  the 
•court  or  judge  before  whom  he  is  to  be  brought. 

1496.  Ko  person  who  has  been  discharged  by  tlie  order 
of  the  court  or  judge  upon  habeas  corpus  can  be  again 
imprisoned,  restrained,  or  kept  in  custody  for  the  some 
•cause,  except  in  the  following  cases: 

1.  If  he  has  been  discharged  from  custody  on  a  criminal 
charge,  and  is  afterwards  committed  for  the  same  offense, 
by  legal  order  or  process. 

■2.  If,  after  a  discharge  for  defect  of  proof,  or  for  any 
■defect  of  the  process,  warrant,  or  commitment  in  a  crim* 
inal  case,  the  prisoner  is  again  arrested  on  sufficient 
proof  and  committed  by  legal  process  for  the  same  of* 
fense. 

1497.  When  it  appears  to  any  court  or  judge,  author- 
ized by  law  to  issue  the  writ  of  habeas  corpus,  that  any 
one  is  illegally  held  In  custody,  confinement,  or  restraint, 
and  that  there  is  reason  to  believe  that  such  person  will 
be  carried  out  of  the  jurisdiction  of  the  court  or  jndge 
before  whom  the  application  is  made,  or  will  suffer  some 
irreparable  injury  before  compliance  with  the  writ  <^ 
habeas  corpus  can  be  enforced,  such  court  or  judge  may 
cause  a  warrant  to  be  issued,  reciting  the  facts,  and  di- 
rected to  the  sheriff,  coroner,  or  constable  of  the  county, 
commanding  such  officer  to  take  such  person  thus  It^d  in 
custody,  confinement,  or  restraint,  and  forthwith  briii^ 
him  before  such  court  or  judge,  to  be  dealt  with  accord* 
ing  to  law. 
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1496.  The  court  or  judge  may  also  insert  in  such 
warrant  a  command  for  the  apprehension  of  the  person 
charged  with  such  illegal  detention  and  restraint. 

1499.  The  officerto  whom  such  warrant  is  delivered 
must  execute  it  by  bringing  the  person  therein  named 
before  the  court  or  judge  who  directed  the  issuing  of  i^uch 
wAoapt, 

1500.  The  person  alleged  to  hare  such  party  under 
illegal  confinement  or  restraint  may  make  return  to  such 
warrant,  as  in  case  of  «  writ  of  habeas  corpus,  and  the 
same  may  be  denied,  and  like  allegations,  proofs,  and 
trial  may  thereupon  be  had  as  upon  a  return  to  a  writ  of 
habeas  corpus. 

1501.  If  such  party  is  held  under  illegal  restraint  or 
custody,  he  must  be  discharged;  and  if  not,  he  must  be 
Tiestored  to  the  care  or  custody  of  the  person  entitled 
tihereto. 

1502.  Any  writ  or  process  authorized  by  this  chapter 
may  be  issued  and  served  on  any  day  or  at  any  time. 

1503.  All  writs,  warrants,  process,  and  subpoanas  au- 
4Loria6d  by  the  provisions  of  this  chapter  must  be  issued 
by  the  clerk  of  the  court,  and»  except  subpoouas,  must 
be  sealed  with  the  seal  of  such  court,  and  served  nnd  re- 
turned forthwith,  unless  the  court  or  jadge  shall  specify 
a  particular  time  for  any  such  return. 

1504.  All  'such  writs  and  process,  when  made  return- 
able before  a  judge,  must  be  returned  before  him  at  the 
■county  seat,  and  there  heard  and  determined.  [In  efSefljt 
February  18th,  1880.] 

1505.  If  any  judge,  after  a  proper  application  is  made, 
refuses  to  grant  an  order  for  a  writ  of  habeas  corpus,  or 
if  the  officer  or  person  to  whom  such  writ  may  be  directed 
refuses  obedience  to  the  command  thereof,  he  shall  for- 
feit and  pay  to  the  person  aggrieved  a  sum  not  exceeding 
five  thousand  dollars,  to  be  recovered  by  action  in  any 
court  of  competent  jurisdiction. 
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CHAPTER  IL 

or  COBOUBBS'  INQUESTS   ASJ>  XHTEIBS  OF  COBONSBa* 

S  ISlOi   Coroner  to  summon  )nry  to  Inquire  Into  CMue  of  destli. 

S  1511.  Jurors  to  be  &wom. 

S  1512.   Witnesses  to  bo  summoned. 

S  1513.  Witnesses  eompelled  to  attend. 

S  1514.  Verdict  of  Jury  hi  writing.   WUst  to  contain. 

S  15l5w   Testimony  lu  writings  and  where  filed. 

1 1516.  Exception. 

S  1517.   Coroner  to  issue  wairant,  when. 

S  1518.  'Form  of  warrant. 

11519.   Howserred. 

• 
15X0.    When  a  coroner  is  iuforitted  that  a  i)6i3on  luui 

been  killed,  or  bas  committed  suicide,  or  has  saddenl7 

died  under  sacb  circumstances  as  to  afford  a  reasonable 

ground  to  suspect  that  his  death  bas  been  occasioned  hj 

the  aet  of  another  by  criminal  means,  he  must  go  to  tbd 

place  where  the  body  is,  cause  it  to  be  exhumed  if  it  lias 

been  interred,  and  summon  not  less  than  nine  nor  more 

than  fifteen  persons,  qualified  by  law  to  serve  as  jurc»s, 

to  appear  before  him  forthwith,  at  the  place  where  tbe 

body  of  deceased  is,  to  inquire  into  tbe  cause  of  tlie 

death. 

Inquest.— A  coroner  holding  an  Inquests  is  In  the  performaneo  d 
functions  judicial  In  their  character— 44  CaL  458.  After  Inquisitioii 
lound»  a  second  inquest  cannot  bo  held  until  the  first  has  been  Taca* 
ted,  and  a  new  inquiry  ordered  by  the  court— 4  Parker  Cr.  B.  S19.  Sea 
PoLCode»SS4285,4m 

1511.  When  six  or  more  of  the  jurors  attend,  they 
must  be  sworn  by  the  coroner  to  inquire  who  tlie  person 
was,  and  when,  where,  and  by  what  means,  he  came  to 
his  death,  and  into  tbe  circumstances  attending  his  death; 
and  to  render  a  true  verdict  thereon,  according  to  the 
evidence  offered  them,  or  arising  from  the  inspection  of 
the  body. 
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1512.  Coroners  may  Issue  sabpcenas  for  witnesses, 
returnable  forthwith,  or  at  such  titne  and  place  as  they 
may  appoint,  which  may  be  served  by  any  competent 
X>erson.  They  must  summon  and  examine  as  witnesses 
e^ery  person  who,  in  their  opinion,  or  that  of  any  of  the 
jury,  has  any  knowledge  of  the  facts,  and  may  summon  a 
surgeon  or  physician  to  inspect  the  body,  and  give  a  pro- 
fessional opinion  as  to  the  cause  of  the  death. 

1513.  A  witness  served  with  a  subpoena  may  be  com- 
pielled  to  attend  and  testify,  or  punished  by  the  coroner 
for  disobedience,  in  like  manner  as  upon  a  sabpcena  issued 
by  a  justice  of  the  peace. 

1514.  After  inspecting  the  body  and  hearing  the  testi- 
mony, the  jury  must  render  their  verdict,  and  certify  the 
same  by  an  inquisition  in  writing,  signed  by  them,  and 
setting  forth  who  the  person  killed  is,  and  when,  where, 
fttad  by  what  means,  he  came  to  his  death;  and  if  he  was 
killed,  or  his  death  occasioned  by  the  act  of  another,  by 
criminal  means,  who  is  guilty  thereof. 

1515.  The  testimony  of  the  witnesses  examined  be- 
fore the  coroner's  jury  must  be  reduced  to  writing  by  the 
coroner,  or  under  his  direction,  and  forthwith  filed  by 
Min,  with  the  inquisition,  in  the  office  of  the  clerk  of  the 
Superior  Court  of  the  county.    [In  effect  April  12th,  1880.]' 

1516.  If,  however,  the  person  charged  with  the  com- 
mission of  the  offense  is  arrested  before  the  inquisition 
can  be  filed,  the  coroner  must  deliver  the  same,  with  the 
testimony  taken,  to  the  magistrate  before  whom  such 
person  may  be  brought,  who  must  return  the  same,  with 
the  depositions  and  statement  taken  before  him,  to  the 
office  of  the  clerk  of  the  Superior  Court  of  the  county. 
[In  effect  April  12th,  1880.] 

X517.  If  the  jury  find  that  the  person  was  killed  by 
another,  under  circumstances  not  excusable  or  justifiable 
by  law,  or  that  his  death  was  occasioned  by  the  act  of 
another  by  criminal  means,  and  the  party  committing 
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the  act  is  ascertained  by  the  inquisition,  and  is  not  in 
'  custody,  the  coroner  must  issue  a  warrant,  signed  by  hixai* 
with  his  name  of  office,  into  one  or  more  counties,  as  ma^ 
be  necessary  for  the  arrest  of  the  person  charged. 

1918.    The  coronec^s  wairraAt  must  be  in  subftftaotially' 
tt^  following  form: 

"  County  ov^ . 

"The  People  of  th^  Sm^cf  (M^rnia  ia  any  shen^^  cm»» 
9tdble,  marskai,  or  policeman  in  this.  State: 

'*  An  inquisition  having  been  this  day  found  by  a  oor- 
o9er's  jury  before  me,  stating  that  A.  B.  has  come  to  his. 
death  by  the  act  of  G.  D.,  by  criminal  means,  (or  as  th* 
case  may  be,  as  found  by  the  inquisition)  you  are  there- 
foce  commanded  forthwith  to  arrest  the  above  named  C. 
t>.  and  take  him  before  the  nearest  or  most  accessible 
magistrate  in  this  county. 

**  Given  under  my  hand  this day  of  ,  a,  dw 

eighteen .    B.  F.,  Coroner  of  the  county  of /' 

1519.  The  coroner's  warrant  may  be  served  in  aaj 
county,  and  the  officer  serving  it  must  proceed  thereon, 
in  all  respects,  as  upon  a  warrant  of  arrest  on  an  informa- 
tion before  a  magistrate,  except  that  when  served  in  an* 
other  county  it  need  not  be  indorsed  by  a  num^trate  of 
that  county. 
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CHAPTER  m. 

or  BEAJtCB-'WABBAirFfl. 

ilQ38.  Searcb'wamiitdeflaed. 

S  1524.  Upoa  what  ground  it  may  issue. 

T  BSf.  It  cannot  be  issued  but  upon  probable  cause,  etc. 

9:  natk  liEtgistnites  most  examine,  on  oath,  complainant,  ete. 

lrU87.  Hepoflttiflas^wbattoeontain. 

.SU2a.  When  to  issue  warrank 

S'  1529.  Form  of  warrant. 

S'Wf^.  By  whom  served. 

f ,  1531.  Officer  may  break  open  door,  etc.,  to  execiit»  warrant. 

I'  1532.  Hay  break  open  door,  etc.,  to  liberate  person  acting  in  bis  aid* 

S 1S83.  When  warrant  may  be  served  in  the  night. 

S'QUi  Wfthlttwhat  time  warrant  must  be  executed. 

$  153S.  Officer  to  give  receipt  for  property  taten. 

S  1538.  Property,  how  disposed  of . 

%'  Ht7.  Betum  of  warrant  and  inventory  of  property  taken. 

$  ysm,  Cnpy  of  inventory,  to  whom  ddlvered. 

S  isaot.  Proceedings,if  grounds  of  warrant  avacentxwerted. 

S .  ISM.  Property^  when  to  be  restored. 

S  I54L  Depositions,  warrants,  etc.,  to  be  returned  by  magistrate  to 

County  Court. 

S  iMS:  Snsch  of  defendant  in  presence  of  magistnUe. 

'  ldSI3»  A  Bearcfarwanant  is  on  onier  ia  writing,  in  the 
namft-of  the  people,  signed  by  a  magiftrate,  directed  to  a 
peace  oi&cer,  commanding  him  to  seaxoh  for  personal 
property,  and  bring  it  before  the  magistrate. 

2524v    It  may  be  issoed  upon  either  of  the  following 
gfooDdii: 

.1.  When  the  property  was  stolen  or  embezzled;  in 
which  case  it  may  be  taken  on  the  warrant,  from  any 
plfuse  in  which  it  is  concealed,  or  from  the  possession  of 
the  person  by  whom  it  was  stolen  or  embeszled,  or  from 
apy  person  in  whose  possession  it  msQr  be. 

2.  When  it  was  used  as  the  means  of  comaiistting  a 
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Breaking  and  entering.— The  bouse  may  be  broken  ojren  to  exeente 
the  warrnut,  i!i  case  of  svfeluny,  but  aUmlttance  must  first  be  asked 
Bud  refused— 120  Miiss.  ibO.  The  ke^-s  ought  tu  be  first  demaudMl — Al 
Me.  234. 

1532.  He  may  break  open  any  outer  or  inner  door  or 
wiudow  of  a  house,  for  tlie  purpose  of  liberating  a  pexsoa 
who,  having  entered  to  aid  him  in  the  execution  of  the 
warrant,  is  detained  therein,  or  when  necessary  for  his 
own  liberation. 

1533.  The  magistrate  must  insert  a  djpectionin  the 
warrant  that  it  be  served  in  the  day*>time,  unless  the  affi- 
davits are  positive  that  the  property  is  on  the  person  or 
in  the  place  to  be  searched,  in  which  case  he  may  insert  a 
direction  that  it  be  served  at  any  time  of  the  day  or  ni^^ht. 

1534.  A  search-warrant  must  be  execnted  and  re- 
turned to  the  magistrate  who  issued  it  within  ten  days 
after  its  date ;  after  the  expiration  of  this  time  the  wb3> 
rant,  unless  executed,  is  void. 

1535.  When  the  officer  takes  property  under  the  war- 
rant, he  luust  give  a  receipt  for  the  property  taken  (speci- 
fying it  in  detail)  to  the  person  from  whom  it  was  taken 
by  him,  or  in  whose  possession  it  was  found;  or  in  the  al^ 
sence  of  any  person,  he  must  leave  it  in  4ihe  place  whexe 
he  found  the  property. 

1536.  When  the  property  is  delivered  to  the  magis- 
trate, he  must,  if  it  was  stolen  or  embezzled,  dispose  of  it 
as  provided  in  sections  one  thousand  four  hundred  and 
eight  to  one  thousand  four  hundred  and  thirteen,  inclusive. 
If  it  was  taken  on  a  warrant  issued,  on  the  grounds  stated 
in  the  second  and  third  subdivisions  of  section  one  thon- 
eand  five  hundred  and  twenty-four,  he  must  retain  it  in 
his  possession,  subject  to  the  order  of  the  court  to  wbic^ 
he  is  required  to  return  the  proceedings  before  him,  ore 
any  other  court  in  which  the  offense  in  respect  to  wluc 
the  property  taken  is  triable. 

1537.  The  officer  must  forthwith  return  the  wanam 
to  the  magistrate,  and  deliver  to  him  a  written  invi  ctoi^ 
of  the  property  taken,  made  publicly  or  in  tbo  presence 
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of  the  person  from  whose  possession  it  was  taken,  and  of- 
tbe  applicant  for  the  warrant,  if  they  are  present,  verified 
by  the  aCidavit  of  the  officer  at  the  foot  of  the  inventory, 
and  taken  before  the  masiistrate  at  the  time,  to  the  follow- 
ing effect:  "I,  B.  S.,  the  officer  by  whom  this  waiTant 
was  executedf  do  swear  that  the  above  inventory  con- 
tains a  true  and  detailed  account  of  all  the  property  taken 
by  me  on  the  warrant." 

1533.  The  magistrate  must  thereupon,  if  required,  de- 
liver a  copy  of  the  inventory  to  the  person  from  whose 
possession  the  property  was  taken,  and  to  the  applicant 
for  the  warrant.  • 

1539.  If  the  grounds  on  whieh  the  warrant  was  issued 
be  controverted,  he  must  proceed  to  take  testimony  in  re- 
lation thereto,  and  the  testimony  of  each  witness  must  bo 
reduced  to  writing  and  authenticated  in  the  manner  pre- 
scribed in  section  eight  hundred  and  sixty-nine. 

1540.  If  it  appears  that  the  property  taken  is  not  the 
same  as  that  described  in  the  warrant,  or  that  there  is  no 
probable  cause  for  believing  the  existence  of  the  grounds 
on  which  the  warrant  was  issued,  the  magistrate  must 
cause  it  to  be  restored  to  the  person  from  whom  it  was 
taken. 

1541.  The  magistrate  must  annex  together  the  dejp- 
osltions,  the  search-warrant  and  return,  and  the  inven- 
tory, and  return  them  to  the  next  term  of  the  county  court 
having  power  to  inquire  into  the  offenses  in  respect  to 
which  tlie  search-warront  was  issued,  at  or  before  its 
opening  on  the  first  day. 

1542.  When  a  person  charged  with  a  felony  is  sup- 
Xjused  by  the  magistrate  before  whom  he  h  brought  to 
hcive'on  his  x)crson  a  dangerous  weapon,  or  anything 
which  mny  be  used  as  evidence  of  the  commission 
of  the  offense,  the  magistrate  may  direct  him  to  be 
Bearched  in  his  presence,  and  the  weapon  or  other  thing 
to  be  retained,  subject  to  his  order,  or  to  the  order  of  the 
ooort  in  which  the  defendant  may  be  tzi«d» 
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CHAPTER  rv 

PBOCBEDINGS  AGAINST  FUGITIYBS  FBOM  JITSTICB. 

S  1M7.  Bcwards  for  the  apprehension  of  fogitiycs  from  justice. 

S  1548.  Fugitives  from  another  State,  when  to  be  deliyered  np. 

S  1549.  Magistrate  to  issue  warrant. 

S  1550.  Proceedings  for  the  arrest  and  commitment  of  the  perscm 

charged. 

S  1551.  When  and  for  what  time  to  he  committed. 

S  1352.  His  admission  to  liail. 

%  1553.  Magistrate  must  notify  district  attorney  of  the  arrest. 

S  1534.  Duty  of  the  district  attorney. 

S  1&S3.  Person  arrested,  when  to  be  discharged. 

S  1556.  Magistrate  to  return  his  proceedings  to  Superior  Court. 

S  1557.  Fugitives  from  this  State— accounts. 

S  1558.  No  fee  to  be  paid  to  public  offtcer  procuring  surrender. 

1 547.  The  governor  may  offer  a  reward,  not  exceeding 
one  thousand  dollars,  payable  out  of  the  general  fund,  for 
the  apprehension— 

X.  Of  any  convict  who  has  escaped^  from  the  State 
prison;  or, 

2.  Of  any  person  who  has  committed,  or  is  charged  with 
the  commission  of,  an  offense  punishable  with  death. 

1548.  A  person  charged  in  any  State  of  the  United 
States  with  treason,  felony,  or  other  crime,  who  flees  £rom 
justice  and  is  found  in  this  State,  must,  on  demand  of  the 
executive  authority  of  the  State,  from  which  he  fled,  be 
delivered  up  by  the  governor  of  this  State,  to  be  removed 
to  the  State  having  jurisdiction  of  the  crime. 

Demand  for  surrender.— To  Justify  the  arreait  and  delivery  of  tlio 
f  iisitl  ve,  it  is  necessary  that  the  charge  of  criminality  shall  have  been 
made  in  the  State  demanding  blm,  in  form  of  an  indictment,  infonn*- 
tioii,  affidavit,  or  other  accusation  known  to  the  laws  of  the  State— SS 
Iowa,  Z\)l ;  56  N.  T.  182;  9  Wend.  219;  3  Mcl*ean,  121 ;  1  Sand.  701. 

The  process  of  extradition  Is  only  authorised  upon  demand  of  the 
executive  of  such  other  State,  and  where  a  criminal  charge  is  actually 

{lending  agiiAst  an  alleged  fugitive  in  the  State  making  the  demand^ 
i>  Gal.  434;  10  Serg.  A  ft.  125;  56  N.  T.  182.   It  Is  not  ^ece88ary  that  m 
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.  The  011I7  amhoritTM  to  the  extradition  ot  ertminalB,  Is  derived 
from  tbo  national  Constitution,  and  if  the  prooeedinir  be  not  In  con- 
formity thereto,  extradition  cannot  be  enforced— 49  Gu.  435: 3  McLean, 
121;  28lowa,39I:  9  Wend.  212:  1  Sand.  701:  6  Wis.  4S;  M  K.  T.  182;  9 
Tex.  639;  see  6  Peters,  761 ;  4  Wash.  C.  0. 371. 

A  person  cannot  be  arrested,  unless  a  nroseentton  has  been  com- 

Senced  and  is  pending  against  him  In  the  State  having  jurisdiction  of 
le  offense— 49  Cal.  437. 

A  State  law  for  the  surrender  of  fbglttTes  firom  lustioOr  Is  not  nn- 
consatutiOual-49  CaL  434;  id.  436. 

1550.  The  proceedings  for  the  arrest  and  commitment 
of  a  person  charged  are,  in  all  respects,  similar  to  those 
provided  in  this  Code  for  the  arrest  and  commitment  of 
a  person  charged  with  a  pnblio  offense  committed  in  this 
State,  except  that  an  exemplified  copy  of  an  indictment 
found,  or  other  judicial  proceedings  had  against  him,  in 
the  State  in  which  he  is  charged  to  have  committed  tho  of- 
fense, may  be  received  as  evidence  before  the  magistrate. 

Proceeding  for  arrest— A  State  may  provldti  for  the  arrest  and 
detention  of  fugitives  from  justice  before  the  requisition  has  arrived* 

Sd  may  accompany  the  act  for  the  arrest  by  as  many  conditions  as  to 
e  mode  of  arrest  and  examination  as  it  sees  lit,  and  such  arc  must 
be  strictly  complied  with— 51  Cal.  287.   An  ofllcer  arme<l  tvith  civil 

6 recess  cannot  take  a  person  from  the  hands  of  another  offit.'er  xrbo 
olds  him  on  a  warrant  issued  on  a  criminal  charge— 61  CaL  288. 

The  oonrts  possess  no  power  to  control  the  executive  discretion 
in  surrendering  fogitives  from  justice,  yet,  having  acted,  thatdincre- 
tlon  may  be  examined  into  in  every  case  where  the  liberty  of  the 
subject  IS  involved— 5  CaL  237.  The  sufficiency  of  the  charges  and 
regularitir  of  the  proceedings  may  be  examined  into  on  hnljeas  I'orpos 
-ffCaL^7;  66  N.  Y.  182;  STTexTtSS;  14  Abb.  Pr.  N.  8.  333;  10  Wmid. 

£uta 

QOT>. 
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1551.  If,  from  the  examination,  it  appear  that  the 
accused  has  committed  the  crime  alleged,  the  magistrate, 
by  warrant  reciting  the  accusation,  must  commit  him  to 
the  proper  custody  in  his  county,  for  such  time,  to  be 
specified  in  the  warrant,  as  the  magistrate  may  deem 
rj^asonable,  to  enable  the  arrest  of  the  fugitive  under  the 
warrant  of  the  executive  of  this  State,  on  the  requisition 
of  the  executive  authority  of  the  State  in  which  ha  com- 
mitted the  offense,  unless  he  gives  bail  as  provided  In  the 
next  section,  or  until  he  is  legally  discharged. 

Oommitment— The  law  authorizing  the  arrest  of  a  fugitive  befbte 


a  demand  for  his  surrender,  and  his  cietention  for  a  reasonable  tine 
to  afford  an  opportunity  for  executive  demand,  is  not  in  conllic 
art.  4,  S  2,  of  the  Constitution  of  the  United  8tates-49  Cat.  4r. 
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TbA  State  on  tAiich  the  demand  is  made  is  not  bonnVl  to  deliver 
np  tbe  offender  until  its  own  laws  are  satisflerl^')!  How.  Tr.  422.  One 
State  cannot  enforce  the  penal  or  criminal  laws  of  another,  or  pimls  Ir 
offenses  against  another  State  or  sovereignty— 10  Wheat.  66;  id.  123 ;  14 
Jbhns.a38;  8Bntch.499;  17  Mass.  619, 548;  Tayl.  (N.  0.)  65;  14  Vt.  357; 
4Hiunph.4dC. 

1552.  Xhe  magistrate  may  admit  the  person  arrested 
to  bail  "by  an  undertaking  with  sufficient  securities,  and 
in  such  sum  as  he  deems  proper,  for  his  appearance  be- 
fore him  at  a  time  specified  in  the  undertaking,  and  for 
bis  Surrender  to  arrest  upon  the  warrant  of  the  goTcmbr 
of  this  State. 

1553.  Immediately  upon  the  arrest  of  the  person 
charged,  the  magistrate  must  give  notice  thereof  to  the 
district  attorney  of  the  county. 

■  " 

1554.  The  district  attorney  must  immediately  there- 
after give  notice  to  the  executiye  authority  of  the  State, 
or  to  the  prosecuting  attorney  or  presiding  judge  of  the 
court  of  the  city  or  county  within  tbe  State  having  juris*' 
diction  of  the  offense,  to  the  end  that  a  demand  may  be 
made  for  the  arrest  and  surrender  of  the  person  charged.  • 

1555.  The  person  arrested  must  be  discharged  from 
custody  or  bail,  unless,  before  the  expiration  of  the  time 
designated  in  the  warrant  or  undertaking,  he  is  arrested 
under  the  warrant  of  the  goremor  of  this  State. 

Person,  when  discharged.— When  a  person  is  arrested  before  a  de- 
mand for  his  surrender  has  been  made,  he  is  entitled  to  his  dis- 
cbarge, if  after  his  exami nation  has  commenced  it  is  postponed 
agaiust  his  consent  for  a  longer  period  than  that  mentioned  in  $661  of 
ma  Code-51  CaL  288. 

1556.  The  magistrate  must  return  his  proceedings  to 
the  Superior  Court  of  the  county,  which  must  thereupon 
inquire  into  the  cause  of  tbe  arrest  and  detention  of  the 
person  charged,  and  if  he  is  in  custody,  or  the  time  of  his 
arrest  has  not  elapsed,  it  may  discharge  him  from  deten- 
tion, or  may  order  his  undertaking  of  bail  to  be  canceled, 
or  may  continue  his  detention  for  a  longer  time,  or  re- 
admit him  to  bail,  to  appear  and  surrender  himself  with- 
in a  time  specified  in  the  undertaking.  [In  effect  April 
12th,  1880.] 


1557.  When  the  goreniorof  this  State,  In  the  ex$veUjo 
ni  tiie  anthcKcity  ooofened  by  aection  two,  axticle  UmSf  q^- 
the  GoxustitutUm  of  the  TJ,Qi^4  ^^i^*  cur  by  t^  lanvaoC 
this  State,  demands  from  the  executive  auUiority  of  any 
State  of  the  Uoited  States,  o^ol  any  toeign  government, 
the  snjxender  to  the  au^oiitieSvOf  this  State  of<  a  fugitive 
from  joBldoe,  who  hae  been,  foiind  and>  arsested  in  aach 
State  Gt  toeign  government,  the  aoQonnte  of  the  peraon 
emplofe^^  by  him  to  bring  bad^  sooh  fngitiTB  mnst  be 
audited  by  the  board  of  examiners,  and  paidoi^oi  the 
Sli^te  treasury. 

The  fact  that  a  fiigltive  froQi,  Justice  h^w  i^t  been  heard  pi 
iizteen  months,  ana  that  he  was  a  passengeir  oii  a  parUcnlar 
bonnd  for  a  specified  port,  and  that  nei^r  tl^eveuel.or  pre 
ey  er  been  heard  from,  is  not  sui&cient  to  raise  a  legal  presnmpt 
lUad^th--8Ca|.6^ 

.  IBSBi  J^  oompenaatioa,  lee»  ox  rewaxd  of^  any  UaA 
oan  be  paid  to.  or  receded  by  a  pnblie  offioec  of  ^hia  StatOy 
or. other  person,  for  a  service  rendered  in  pxoonzing  fjBom 
the  governor  the  demand  mentioned  in  the  last  section, 
or.t]^  surrender  of  the  fugitive,  or.  for  conveying,  hdm  to 
ijhis  State,  or  detaining  Im^  t^tu^M^i  excftpt  %9  P^?^^^ 
for  in  c\nph  s^pn. 


i 
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SUBCSLIiANXOCrS  FfiOVISiaird  BESFXCXZVO  SPBOIAL  rEOOBU>« 

Df  OS  OF  i.  csiimriii  i^lTUlA. 

1 16G2.  Parties  to  special  proceedings)  iHHr'dMlKnaM^ 
$  1563.  Entitling  affidavits. 
I  MM; 


1562.  The  party  prosecuting  a  special  proceeding  of  a 
^iMlikl  MMM^  is  d^i^^ixiB^d  m  th!s  t<m  Bh  me  com- 
^Uiiiaiit,  Aai  the  iadrerse  piktty  as  ilie  defendiihi. 

i56db  The  p^yisions  of  section  one  thoilisand  foiit 
fiimdred  and  oiae,  !h  respect  td  entitling  affidavit,  are 
applicable  to  suc^  prociBedings. 

1564.  The  courts  and  magistrates  before  whom  such 
proceedings  are  prosecuted,  may  issue  subpcsnas  for  wit- 
nesses, and  punish  their  disobedience  in  the  same  manner 
as  in  a  criminal  action* 
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TITLE  7CTTT. 

fooceedings  for  bringiiig  Persons  imprisoned  in 
the  State  Prison,  or  the  Jail  of  another  Connty, 
before  a  Court. 

S 1907.  PenoQS  ImpilBoned  In  another  coontFr  l^ow  brought  before  • 
court. 

1567.  Wben  it  is  necessary  to  have  a  person  impris- 
oned in  the  State  prison  brought  before  any  court,  or  a 
person  imprisoned  in  a  county  jail  brought  before  a  court 
sitting  in  another  county,  an  order  for  that  purpose  may 
be  m&de  by  the  court,  and  executed  by  the  sheriff  of  the 
county  where  it  is  made. 
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TITLE  XIV. 

Disposition  of  Fines  and  Forfeitures. 

1 1070.  Fines  and  f ort eltiirai,  how  disposed  of. 

1570.  All  fines  and  f  orf  eltnres  collected  in  any  court, 
except  Police  Courts,  must  be  applied  to  the  payment  of 
the  costs  of  the  case  in  which  the  fine  is  Imposed  or  the 
forfeiture  incurred;  and  after  such  costs  are  paid,  the 
residue  must  be  paid  to  the  county  treasurer  of  the  county 
in  which  the  court  is  held.  [Approved  March  SOth,  1874; 
in  effect  July  1st,  1874.] 

The  meaning  of  jS  240f  14S7»  and  this  section,  construed  togethert  is 

hat  for  the  crime  of  assault  the  defendant  may  be  fined  not  exceeding 

five  hundred  dollars,  and  in  addition  be  adjudged  to  pay  the  costs  of 


Ave  nunorea  dollars,  and  in  audition  be  adjudged  to  pay  i 
the  proceeding;  and  the  payment  of  the  fine,  but  not  ox  the 
he  enforced  by  impri80imieutHl&  GaL  14& 


PART  III. 


THE  STATE  PBISON  AND  COUNTY  JAILS. 

(HU73-16U.) 
t«N] 


fill  njoM 


TITLE  I 

M. 

Of  the  State  Prison  and  the  Discharge  of  Pris- 
oners therefrom  before  their  T^rm  of  Service 
ezpirenu 

Cbap.  X    07  TBB  Staxb  Prisoh,  §§  1573-87. 

n.     OV  THB  DDOHASGS  OF  PBI80NIEB8  BSFOBB  THK 

SxpiBATioH  or  THxm  Tebm  of  Skbyicb^ 


§§1573-6  wasfk^jHrnssi.  >     m^ 


GHAFTEB  L 

OF  XBB  8TATX  FBISOK. 

S  157S.  Under  the  chaige  and  control  of  a  board  of  dlreeton. 

S  1574.  President  pr^  tern  of  Senate*  when  to  act  as  director. 

S  157ft.  Compensation  of  directors. 

S  1576.  Board  most  adopt  mles  and  regnlatloos. 

S  1577.  Board  may  appoint  warden  and  other  oflloen. 

S  1578.  Duties  of  cierk  and  other  ol&oers. 

S  1579.  Monthly  reports  of  officers. 

S  1580.  Board  must  kee^acGdii&tyibilt  report  to  the  goremor. 

S  1581.  Fer8onsconvict»<l  of  okisi^Besaisainst  the  United  Statea. 

S  |58e.  Disposition  pf  insane  prisoners.  .       ^ 

S  1581  l^tate  prison  fimd. 

'S  ^  sbttei^rtkinfilihtl/^bWtiistiied. 

S  1585.  Board  cannot  contract  debts. 

S  1586.  Compensation  for  transportation  of  conTleti. 

S  1587.  Conti^t  tib1^slT«il'^9i]feff<f1iii^i&4^ 

1573.  The  State  prison  is  under  tlie  i^hlcurge,'  control, 
and  superintendence  of  a  boaitl  of  diriaOtbTS,  consisting 
of  a  governor,  lieutenant  governor,  anA  secretary  of 
state. 

1574.  In  case  of  a  vacancy  in  the  office  of  lieutenant 
governor,  the  president  pro  tem,^  of  the  Senate  may  per- 
form the  duties  and  receive  the  compensation  provided 
for  the  lieutenant  governor. 

1575.  The  board  of  directors  are  to  receive  the  sum.  of 
seventy-five  dollars  per  month  each,  for  oxpenset  in* 
cuned  by  them;  in  addition  to  which  the  lieutenant  gov^ 
emor  is  paid  the  sum  of  ten  dollars  per  day  for  Cach  day's 
services  rendered  in  the  performance  of  any  duty  at  the 
prison. 

1576.  The  board  must  adopt  rules  and  regulations  for 
the  discipline  of  prisoners  and  the  government  of  Um 
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prison,  which  rales  must  be  printed,  and  copies  thereof 
lumished  to  every  officer  appointed  by  the  board. 

1577.  The  board  may  appoint  a  warden,  elerk^  and\ 
■obh  other  officers  as  may  be  necessary  for  the  maaa^^ 
sent  and  safe-keeping  of  the  prisoners. 

X578L  The  derk  most  keep  a  record  of  the  transao*' 
tions  of  the  board,  and  he  and  the  warden  and  ether 
officers  appointed  mast  perform  sacfa  other  duties  a»  ar» 
xeqoired  by  the  board,  or  the  roles  and  regalations 
adopted  thereby. 

1579.  The  warden  and  other  officers  appointed  moslr 
make  a  monthly  report  to  the  board,  which  must  contain^ 
a  statement  of  basiness  done  and  transactions  had  b» 
their  several  departments. 

1580.  The  board  most  keep  correct  aoooonts  ef  aSE 
fands  received  from  proceeds  of  convict  labor,  and  afpnK 
priate  such  funds  to  the  maintenance  of  the  con  victa  andl 
to  the  payment  of  prison  expenses,  and  must  make  a  ilolll 
report  to  the  governor  on  the  first  Monday  of  each  Aw^ 
gust  next  before  the  assembling  of  the  Legislature,  whtob 
report  must  contain  a  complete  statement  of  the  naanber 
and  condition  of  the  prisoners  at  the  prison;  the  moBet^ 
ber  and  charaetor  of  officers  they  have  appointed,  and 
|he  monthly  pay  received  by  each;  the  amount  of  eoBr 
penses  incurred,  and  for  what;  the  amount  and  condttkHs 
of  personal  property,  belonging  to  the  State,  oomMeted 
with  the  State  prison;  and  the  actual  condition  of  tha 
bnildings  and  property. 

.  1581.  The  authorities  of  the  State  prison  must  ree^ve 
into  the  prison  any  peiscm  oonvioted  of  an  offense  against 
the  United  States,  and  keep  such  person  in  solitary  eon- 
ftaement  or  at  hard  labor,  or  in  confinement  with  or  with« 
out  hard  labor,  ae  provided  in  the  order  of  the  court 
pnmouncingBentenoe>  until  legally  discharged,  the  United 
States  supporting  such  convict,  and  paying  the  expenses 
^  the  execution  of  his  sentence. 
Fiv.  Gods.— gt« 
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1582.  When  tHe  physician,  warden,  and  captain  of 
'fhe  yard  of  the  State  prison,  after  an  examination,  are  of 
.  opinioii  that  any  prisoner  is  insane,  they  must  certify  tfae 

faot  under  oath  to  the  governor,  who  may,  in  his  disev^* 
•tion,  order  the  removal  ol  snch  prisoner  to  the  ini 
.  asylam.    Ab  soon  as  the  authorities  of  the  a»ylum 
•  tain  that  such  person  is  not  insane,  they  must  immedi- 
ately notify  the  warden  of  that  f aet,  and  therenpoa  the 
THirden  must  cause  such  prisoner  to  be  at  once  retumed 
to  the  pdson,  if  his  term  of  imprisonment  has  no4  ok- 
pired. 

1583.  The  moneys  appropriated  by  the  Logislatiive 
and  the  proceeds  of  the  labor  of  prisoners  constitate  the 
State  prison  fund. 

1584.  The  moneys  in  the  State  prison  fund  are  ap^ 
cable  to  the  payment  of  the  expenses  of  the  priaon*  and 
Hke  salaries  of  the  direct(»s  and  officers  thereof.  The  ex- 
peases  and  salaries  must  be  audited  and  allowed  by  a 
board  of  examiners  of  State  prison  accounts)  consisting  of 
the  attomey-gensralt  treasozer,  and  controller;  after 
whiidi,  opon  the  order  of  the  board  of  directors,  the  con- 
troller most  draw  his  warrant  on  the  tiieasarer  therefor, 
and  the  trsasarer  must  pay  the  same  oat  of  such  fund. 

1585.  The  board  of  direetom  oaanot  contract  any  dsM 
er  inonr  any  liability  binding  upon  the  State. 

1586.  Sherilfo  delivering  prisoners  at  the  State  prisoo 
must  receive  all  expenses  necessarily  incurred  in  their 
transportation,  and  also  a  just  and  reasonable  compensa- 
tion for  their  own  se^vioeBi  the  amonnt  of  the  expenses 
and  oompensatioa  in  each  case  to  be  andHed  and  allowed 
by  the  board  of  examinMS  and  paid  out  of  aay  noteifB 
in  the  State  treasury  appropitated  for  that  purpoM^  aai 
no  further  oompensatlott  shaU  be  reoeived  by  sherlib  for 
such  transportation  or  services.  [In  effect  April  Ol^,  IMIt] 

1587.  The  board  of  directors  are  hereby  authorised 
and  required  to  contract  for  provisions,  clothing^  msdl* 


(Op  89PAXB  PBI80K.  |  1587 

cm6s»  forage,  fuel,  and  other  sapplies  for  the  prison,  for 
any  period  of  time  not  exceeding  one  year;  and  such  con- 
tract shall  be  given  to  the  lowest  bidder,  at  a  public  let- 
ting thereof,  if  the  price  bid  is  a  fair  and  reasonable  one, 
and  not  greater  than  the  usual  madrket  value  and  price. 
Bach  bid  shall  be  accompanied  by  a  bond,  in  such  penal 
sum  as  said  board  shall  determine,  with  good  and  suffi« 
cient  sureties,  conditioned  for  the  faithful  performance  of 
the  tftnna  of  aaoh  contnct.  Notice  of  the  time,  place,  and 
conditions  of  letting  of  each  contract  shall  be  given,  for 
at  least  four  consecutive  weeks,  in  two  daily  newspapers 
in  the  cities  of  San  Francisco  and  Sacramento;  and  also 
four  insertionf  in  a  weekly  paper  published  in  the  county 
in  which  the  prison  is  situated.  If  all  the  bids  made  at 
such  letting  are  deemed  unreasonably  high,  the  board 
may,  in  their  discretion,  decline  to  contract,  and  may 
again  advertise  for  proposals,  and  may  so  continue  to  re- 
new the  advertisement  until  satisfactory  contracts  may 
be  had;  and  in  the  meantime  the  board  may  contract 
with  any  one  whose  offer  may  be  regarded  just  and 
proper;  but  no  contract  thus  made  shall  be  let  to  run 
more  than  sixty  days,  or  shall  in  any  case  extend  beyond 
the  public  letting.  Ko  bids  shall  be  accepted  and  a  con- 
tract entered  into  in  pursuance  thereof,  when  such  bid  is 
higher  than  any  other  bid  made  at  the  same  letting  for 
the  same  article,  and  where  a  contract  can  be  had  at  such 
lower  bid.  When  two  or  more  bids  for  the  same  article 
are  equal  in  amount,  the  board  may  select  the  one  which, 
all  things  considered,  may  by  them  be  thought  best  for 
the  interest  of  the  State,  or  may  divide  the  contract  be- 
tween the  bidders,  as  in  their  discretion  may  seem  proper 
and  right;  provided,  no  contract  shall  be  given,  or  pur- 
chase made,  where  either  of  the  board,  or  any  of  the  offi- 
cers of  the  prison,  is  interested.  All  contracts  or  pur- 
chases made  in  violation  of  this  section  shall  be  void. 
[Approved  Feb.  2ith,  1871.] 
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CHAPTKBH. 

OV  TBB  DlSOKABOB  OF  FIUSONSBS  BXFOBB  TBB  BXTIBATIXUI 
OF  THBIB  TEBK  OF  SEKVICX. 

S  U0O.  Credits  for  good  beliaTlor,]ioiraDdwlifliialloiire^ 

S1591.  GreditByWben  forfeited. 

S  1502.  Board  to  make  rales  and  regidatioiis. 

S  1598.  Board,  when  to  report  credits  to  governor. 

S  1594.  Fartber  powers  of  the  hoard. 

S  159&.  BecommendatiOQs  for  pardon  reported  to  LeglslBtom. 

1590.    Tho  board  of  State  prison  directors  of  this  State 
shall  require  of  every  able-bodied  convict  confined  in  said 
prison  as  many  hours  of  faithful  labor,  in  each  and  every 
day  during  his  term  of  imprisonment,  as  shall  be  pre> 
scribed  by  the  rules  and  regulations  of  the  prison,  and 
every  convict  faithfully  performing  such  labor,  and  being 
in  all  respects  obedient  to  the  rules  and  regulations  of  tbe 
prison,  or  if  unable  to  work,  yet  faithful  and  obedient, 
shall  be  allowed  from  his  term,  instead  and  in  lieu  of  the 
commutation  heretofore  allowed  by  law,  a  deduction  of 
two  months  in  each  of  the  first  two  years,  four  months  in 
each  of  the  next  two  years,  and  five  months  in  each  of 
the  remaining  years  of  said  term;  provided,  that  any  sach 
convict  who  shall  commit  an  assault  upon  his  keeper,  or 
any  foreman,  officer,  or  convict,  or  otherwise  endanger 
life,  or  by  any  flagrant  disregard  of  the  rules  of  tba 
prison,  or  any  misdemeanor  whatever,  shall  forfeit  all  de- 
ductions of  time  earned  by  him  for  good  conduct  before 
the  commission  of  such  offense;  such  forfeiture,  however, 
shall  only  be  made  by  the  board  of  directors,  after  doe 
proof  of  the  offense,  and  notice  to  the  offender;  nor  shall 
isuch  forfeiture  be  imposed  when  a  party  has  violated  any 
rule  or  rules  without  violence  or  evil  intent,  of  which  the 
directors  shall  be  the  sole  judges.    The  name  of  no  con- 
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Yict  who  attempts  to  escape,  after  the  passa^ge  of  this  act, 
sball  be  sent  by  the  State  prison  officials  to  the  govemor  for ' 
the  commatation  herein  provided;  provided  further^  that 
of  those  prisoners  entitled  to  their  dischiUrge  at  the  date 
of  the  passage  of  this  act,  by  virtue  of  the  provisions 
hereof,  not  more  than  one  shall  be  discharged  on  any  one 
day,  and  the  discharges  shall  be  made  in  the  order  in 
which  they  would  have  occurred  if  this  act  had  been 
I>assed  April,  eighteen  hundred  and  slxty*four.  [Ap- 
proved March  29th,  in  effect  April  15th,  1878.] 

Deduction  from  term  of  senrlce.— When  a  party  is  sentenced  to 
two  terms,  the  credits  most  not  be  deducted  from  the  flrst  term»  but 
from  the  end  of  the  entire  term  included  in  botl^  sentences.  The  en- 
tire period  of  both  is  but  one  term— 49  CaL  465. 

1591.  The  rule  of  conunutation  fixed  in  the  preceding 
section  is  to  be  so  applied  as  that  any  reftisal  to  labor, 
a  breach  of  the  prison  rules,  or  other  misconduct,  works 
a  forfeiture  of  the  credits  of  time  thus  earned,  or  such 
part  of  it  as  the  warden  or  resident  director  may  deter* 
mine,  subject  to  confirmation  or  rejection  by  the  board  of 
directors,  on  appeal  by  the  prisoner.  Unless  the  board, 
on  appeal,  at  its  first  session  thereafter,  rejects  the  for- 
feiture, it  is  confirmed.  Credits  once  forfeited  cannot  be 
restored  except  by  the  board,  and  then  only  when  oir- 
cnmstances  render  such  restoration  urgently  necessary. 
The  above  provisions  apply  to  all  persons  now  impris- 
oned in  the  State  prison,  and  the  commutation  must  be 
computed  from  April  fourth,  ▲•  d.  eighteen  hundred  and 
sixty-four. 

1592.  The  board  may  make  such  rules  and  regulations 
as  may  be  necessary  to  carry  into  effect  the  provisions  of 
this  chapter,  and  may  declare  and  establish  a  proper  scale 
or  rate  of  debits  and  credits  for  good  conduct  or  miscon- 
duct, which  shall  accompany  the  rules  of  discipline  of  the 
prison,  and,  in  a  book  to  be  kept  for  that  purpose,  must 
cause  to  be  entered  up,  at  the  end  of  each  month,  the 
result  of  credits  to  whidi  each  prisoner  may  be  entitled, 

and  on  the  fiirst  day  of  each  month  announce  such  result  i 
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to  the  prlaonerB.  Every  contractor  employtng  conTlet 
labor  nmBt  keep  a  simUar  record  of  the  condiict  of  all  piia- 
onen  employed  l>y  him,  and  submit  the  same  for  ioapeo* 
tkm  to  the  board  at  ike  end  of  each  month,  who  mtiet  tak# 
the  same  into  consideratton  in  making  np  their  deci8k>&. 

1593.  At  the  end  of  every  month  the  board  nmst 
report  to  the  governor  of  this  State  the  names  of  all  pris- 
oners whose  terms  of  imprisonment  are  about  to  expire 
by  reason  of  the  benefits  of  this  chapter,  giving  in  such 
rei>ort  the  terms  of  their  sentences,  the  date  of  imprison- 
ment, the  amount  of  total  credits  to  the  date  of  such 
report,  and  the  date  when  their  service  would  expire  by 
limitation  of  sentence.  The  governor,  at  the  expiration 
of  the  term  for  which  any  prisoner  has  been  sentenced* 
toss  the  number  of  days  allowed  and  credited  to  him, 
must  order  the  release  of  such  prisoner,  by  an  order  under 
his  hand  addressed  to  the  warden  of  the  prison,  in  such 
mode  and  form  as  he  may  deem  proper,  and  with  or  with- 
out restoration  to  citizenship,  according  in  his  discretion. 

X594.  ibe  board  must  grant  and  enter  up  in  favor  el 
soch  prisoners  whom  they  may  deem  worthy,  by  reason 
of  good  conduct  and  industry,  during  the  twelve  months 
pdor  to  the  fourth  day  of  April,  ▲.  n.  eighteen  hundred 
«Bd  sixty-four,  the  credits  authoriasedby  section  onothou* 
sand  five  hundred  and  ninety,  not  exceeding  thirty  days, 
the  same  to  be  dednoted  from  the  term  of  tbaii  impsiua- 
ment. 

1595,  The  board  most  report  to  the  Legislature,  at 
each  regular  sessicm,  the  names  of  any  persons  oonfined 
in  the  State  prison,  who,  in  their  judgment,  ought  to  be 
paidoned  and  set  at  liberty  on  account  of  good  conduct 
or  unusual  terms  of  sentence,  or  any  other  eause  which, 
in  their  opinion,  should  entitle  such  prisoners  to  a  pardon. 
Whenever  the  Legislature,  by  a  majority  of  both  housefly 
recommend  to  the  governor  that  any  or  all  of  the  personi 
reported  be  pardoned  by  him,  he  may  thereupon  pardflo 
such  prisoners. 
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TITLE  IL 

Off  Coutsr  X«fls« 

1M7.  Ooan^  Jails,  bfwhoo  kept  and  fonrbat  used. 

USB.  Booms  requlrea  in  coonty  Jails. 

um.  PilKmentobedassffted. 

IfOOt  PzisonersooamittedmiistbeaotiiaUyooDfliied. 

IflOl.   fiherlff  to  receive  prisoners  committed  1>3r  courts. 

Ie02.  Sheriff  anstterattle  for  saf e-k^eplug  of  soch  prlsonsrs. 

VKL  WAen  Jail  of  a  eonttgaooseoimty  may  boiaed^ 

ML  X0ep«roitjaa  1ft  eontisiioasooim^  to  letolTe  prisoners, 

lfO&  Vlieii  Jail  in  oonfclgaeiiscoanty' to  cease  to  1)0  used. 

1608.  Prisoners  to  be  retomed  to  proper  county. 

1807.  Prisoners  may  be  removed  in  case  of  fire. 

1608.  Prisoners  may  bosemovedin  caseofpestltoneo. 

1809.  Papers  served  on  Jailer  for  prisoner. 

1818.  Onardforjiail. 

18U.  0Irtrlfftoreo8ivoaapenioBlfdtdy«NliUitt8d. 

1813^  Pflimiwonelvli  process,  wlwanet  tolwrasoived. 

1811.  Prisoners  may  be  required  ta  labor. 

1814.  Bales  and  tegnlatlons  for  tlie  peif ormanoe  of  labor. 

1597.  Tha  oommoii  jails  In  fb&  lereral  eonntififl  of 
tbis  State  are  kept  by  the  sheriffs  of  the  oonnties  in  which 
ibey  are  respectiyely  sitoated,  and  are  nsed  as  follows: 

jU  For  the  detention  of  persona  committed  in  order  to 
Mcnze  their  attendance  as  witnesses  in  criminal  cases. 

%  For  the  detention  of  persons  chaiged  with  crime  and 
committed  for  trial. 

8.  For  the  confinement  of  persons  committed  for  con- 
tempt, or  Qpon  civil  process,  or  by  other  anthority  of  law. 

4.  For  the  confinement  of  persons  sentenced  to  im- 
prisonment therein  upon  a  conyiotlon  for  crime. 

1598.  Each  county  jail  most  contain  a  sufficient  num- 
ber of  rooms  to  allow  all  persons  belonging  to  either  one 
of  the  following  classes  to  be  confined  Separately  and^ 
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distinctly  from  persons  belonging  to  either  of  the  other 
classes: 

1.  Persons  committed  on  criminalprocess  and  detained 
for  trial. 

2.  Persons  already  convicted  of  crime  and  held  under 
sentence. 

3.  Persons  detalp^  as  witnesses  or  held  nnder  dTil 
process,  or  under  an  order  imposing  punishment  for  a 
contempt. 

4.  Males  sei>arately  from  females. 

1599.  Persons  committed  on  criminal  process  and  de* 
tained  for  trial,  persons  convicted  and  under  sentence, 
and  persons  committed  upon  civil  process,  most  not  be 
kept  or  put  in  the  same  room,  nor  shall  miJe  and  female 
prisoners  (except  husband  and  wife)  be  kept  or  put  in  the 
same  room. 

1600.  A  prisoner  committed  to  the  county  jail  for  trial 
or  for  examination,  or  upon  conviction  for  a  public  offense, 
must  be  actually  confined  in  the  jail  until  he  is  legally 
discharged,  and  if  he  is  permitted  to  go  at  large  out  of  the 
jail,  except  by  virtue  of  a  legal  order  or  process,  it  is  aa 
escape. 

1601.  The  sheriff  must  receive,  and  keep  in  the 
county  jail,  any  prisoner  committed  thereto  by  process  or 
order  issued  under  the  authority  of  the  United  States, 
until  he  is  discharged  according  to  law,  as  if  he  had  been 
committed  under  process  issued  under  the  authority  of 
this  State;  provision  being  made  by  the  United  States  for 
the  support  of  such  prisoner. 

1602.  A  sheriff,  to  whose  custody  a  prisoner  Is  com- 
mitted, as  provided  in  the  last  section,  is  answerable  for 
his  safe-keeping  in  the  courts  of  the  United  States,  ao- 
cording  to  the  laws  thereof. 

1603.  When  there  is  no  jail  in  the  county,  or  when  the 
jail  becomes  unfit  or  unsafe  for  the  confinement  of  pris- 
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^  onien,  the  county  jadge  may,  by  a  written  appointment 
filed  with  the  county  clerk,  designate  the  jail  of  a  oontig- 

»  nous  county  for  the  confinement  of  the  prisoners  of  his 
county,  or  of  any  of  them,  and  may  at  any  time  modify 

ir       ,  or  annul  the  appointment 

1604.  A  copy  of  the  appointment,  certified  by  the 
county  derk,  must  be  served  on  the  sheriff  or  keeper  of 
the  Jail  designated,  who  must  receive  into  his  jail  all  pris- 
oners authorized  to  be  confined  therein,  pursuant  to  the 
last  section,  and  who  is  responsible  for  the  safe-keeping 
of  the  persons  so  conmiitted,  in  the  same  manner  and  to 
jthe  same  extent  as  if  he  was  sheriff  of  the  county  f o^ 
whose  use  his  jail  is  designated,  and  with  respect  to  the 
persons  so  committed  he  is  deemed  the  sheriff  of  the 
county  ftom  which  they  were  remoyed. 

1605.  When  a  jail  is  erected  in  the  county  for  the  use 
of  which  the  designation  was  made,  or  its  jail  is  rendered 
fit  and  safe  for  the  confinement  of  prisoners,  the  county 
Judge  of  that  county  must,  by  a  written  revocation,  filed 
with  the  county  clerk  thereof,  declare  that  the  necessity 
for  the  designation  has  ceased,  and  that  it  is  revoked. 

1606.  The  county  clerk  must  immediately  serve  a 
copy  of  the  revocation  upon  the  sheriff  of  the  county,  who 
must  thereupon  remove  the  prisoners  to  the  jail  of  the 
coimty  from  which  the  removal  was  had. 

1607.  "When  a  county  jail  or  a  building  contiguous  to 
it  is  on  fire,  and  there  is  reason  to  apprehend  that  the 
prisoners  may  be  injured  or  endangered,  the  sheriff  or 
jailer  must  remove  them  to  a  safe  and  convenient  place, 
and  there  confine  them  as  long  as  it  may  be  necessary  tp 
avoid  the  danger. 

1608.  When  a  pestilence  or  contagious  disease  breaks 
out  in  or  near  a  jail,  and  the  physician  thereof  certifies 
that  it  is  liable  to  endanger  the  health  of  the  prisoners, 
the  county  judge  may,  by  a  written  appointment,  desig- 
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Data  a  wi^eax^coiweniexit  place  in  fhe  county,  or  the 
jail  in  a  cpntigapTUi  coaxxty,  as  the  place  of  their  confino* 
meat.  The  appointmant  must  be  filed  in  the  oi&ce  of  the 
county  clerk,  %nd  authorize  the  sheriff  to  remove  the 
prisoners  to  tiie  place  or  jail  designated,  imd  there  cone 
fine  them  \mtil  they  can  be  safely  returned  to  the  jail 
from  which  they  were  taken. 

1609.  A  sheriff  or  jailer  upon  whom  a  paper  in  a  Judi- 
cial proceeding,  directed  to  a  prisoner  in  his  custody,  is 
served,  must  forthwith  deliver  it  to  the  prisoner,  with  a 
note  thereon  of  the  time  of  its  service.  For  a  neglect  to 
do  80  he  is  liable  to  the  prisoner  for  all  damages  oocac 
sioned  thereby. 

1610.  The  sheriff,  when  necessary,  may,  with  tiip 
assent  in  writing  of  the  county  judge,  or  in  a  city,  of  the 
mayor  thereof,  employ  a  temporary  guard  for  the  pro- 
tection of  the  county  jail,  or  for  the  safe  keeping  of  pris- 
oners, the  expenses  of  which  are  a  county  charge. 

1611.  The  sheriff  must  receive  all  persons  committed 
to  jail  by  competent  authority,  and  provide  them  with 
necessary  food,  clothing,  and  bedding,  for  which  he  shall 
be  allowed  a  reasonable  compensation,  to  be  determined 
by  the  board  of  supervisors,  and,  except  as  provided 
in  the  next  section,  to  be  paid  out  of  the  county  treas- 
ury. 

.  1612.  Whenever  a  person  is  committed  upon  process 
in  a  civil  action  or  proceeding,  except  when  the  people  of 
this  State  are  a  party  thereto,  the  sheriff  is  not  bound  to 
receive  such  person,  unless  security  is  givoi  on  the  part 
of  the  party  at  whose  instance  the  process  is  issued,  by  a 
deposit  of  money  to  meet  the  expenses  for  him  of  neces- 
sary food,  clothing  and  bedding,  or  to  detain  such  penoa 
any  longer  than  these  expenses  are  provided  for.  TlUs 
section  does  not  apply  to  cases  where  a  party  is  commit- 
ted as  a  punishment  for  disobedience  to  the  mandate^ 
process,  writ«,  or  orden  of  court. 


I  G23                                        COUNTY  JAILS.                     §§  1613-14 

g:  1613w    Persons  confined  in  the  county  jail  nnder  a 

^  judgment  of  imprisonment  rendered  in  a  criminal  action 

jnfj  or  proceeding,  may  be  required  by  an  order  of  the  board 

Jf^i  of  supervisors  to  perform  labor  on  the  public  works  or 

g  0  ways  in  the  county. 

^>  1614.   The  board  of  supervisors  making  such  order 
■lay  prescribe  and  enforce  the  rules  and  regulations 

i^  imder  which  such  labor  is  to  be  performed. 

'^'  Approved  February  14t1i,  1872. 

''"  NEWTOK  BOOTH, 

^  Governor* 
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CHAPTER  I. 
JURORS. 

ARTICLE   I.    JtTAGItB  IN  OEITSRAL.  ._ 

n.   Qualifications  and  ExsMFTTOirs  ov  JxrsOKCl. 
lu.   Of    Selecting   and    Bbtubning   jurors    ran 

Courts  of  Record. 
IV.   Of  Drawing  jurors  for  Courts  of  Record. 

V.   Of  summoning  Jurors  for  Courts  of  Record. 
YI.   Of  Summoning  Jurors  for  Courts  not  of  Rbc- 

ORD. 

VII.  OF  Summoning  jurors  of  inquest. 

VIII.  Obedience  to  Summons,  how  Sxvorced. 

IX.  Of  impannbling  Grand  juries. 

X.  Of  Impanneling  Trial  Juries  in  Courts  o» 

Record. 

XI.  Of  Impanneling  Trial  Juries  in  Courts  not  of 

,         Record. 

Xlt.  Of  Impanneling  juries  of  Inquest. 

ARTICLE  I. 

Jurors  in  general. 

190.  Ju^  defined. 

191.  Different  kinds  of  lories. 

192.  Grand  Jury  defined. 

193.  Trial  Jury  defined. 

194.  Number  of  a  trial  Jury. 

195.  Jury  of  inquest  defined. 

§  190.  A  jury  is  a  body  of  men  temporarily  selected 
from  the  citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jarors-Hiualifications  and  exemptions,  sees.  196>202;  seiectlng  aod 
summoning,  sees.  204-238;  impanneling,  sees.  241*^354. 

§•191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest. 

g  192.  A  grand  jury  is  a  bodv  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
of  a  county,  or  city  and  county,  before  a  court  of  compe- 
tent jurisdiction,  and  sworn  to  inquire  of  public  offense 
committed  or  triable  within  the  county,  or  city  and  coimty . 

G^rand  jury,  impanneling —sees.  241-^242.  Sow  often  drawn— 
Const.  Cal.  art.  1,  sec.  8. 
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§  193.  A  trial  jury  is  a  body  o£  men  returned  from  the 
citizens  of  a  particular  district  before  a  court  or  officer  of 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

TMal  by  jurjr— sees.  e00-€19. 

Verdict—when  need^iot  be  unanbnoiis,  Cioiut.  Cal.  art.  1»  sec.  7.   See 
also,  sec.  618. 

§  194.  A  trial  jury  shall  consist  of  twelve  men;  pro^ 
viaedf  that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  which  the  parties  may  agree  in  open  court. 

IsOMB  than  twel;ee~<k>]ist.  GaL  art.  1,  sec  7 ;  and  see  18  CaL  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  particular  district  before  the  Sheriff, 
Coroner,  or  oUier  ministerial  officer,  to  inquire  of  partic- 
ular facts. 

ABTICLE  n. 

QVASIFIOATIOirS  AITD  EZXKPTIOSS  OV  JtTBOBS. 

il98.  Who  competent  to  act  as  Juror. 
199.  Who  not  comDeteDt  to  act  as  luxor. 
200.  Who  exempt  irom  jury  duty. 
S  201.  Who  may  be  excused. 
I  202.  Affidavit  of  claim  to  exemption. 

§  198.  A  person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  resident  of  the  State  one 
year,  and  of  the  county,  or  city  and  county,  ninety  days 
Dcfore  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city  and  county,  on  property  belonging  to  him. 

StTBDivisiON  1.   Aliens— not  competent,  17  Cal.  322;  51  Cal.  699. 

Besidence,  generally— see  Const.  Cal.  art.  2,  sec.  4,  art.  20,  sec  12; 
Political  Code,  sec.  £2;  4  CaL  175;  6  GaL  410;  7  CaL  91 ;  15  GaL  48;  2G  CaL 
182;  31  CaL  261,650. 

Elector— juror  formerly  had  to  be--3  CaL  108. 
BUBDIVISIOS  3.    32  Cal.  40. 
SUBDIVISION  4.    34  CaL  672. 

?i  199.  A  person  is  not  competent  to  act  as  a  juror; 
.  Who  does  not  possess  the  qualifications  prescribed 
Vy  the  preceding  8ecl»on;  or, 

Code  Civ.  f&oc.— 8. 


^i§  20O-1  JUBOBS. 

'    2.  Who  has  been  convicted  of  malfeasance  in  office,  or 
any  felony  or  other  high  crime. 

200.  A  person  is  exempt  from  liability  to  act  as  a  juror 
if  he  be: 

.    1.  A  judicial,  civil,  or  military  officer  of  the  United. 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  town- 
ship omce; 

3.  An  attorney-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  -  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicines: 

7.  An  officer,  keeper,  or  attendant  of  an  akns-hoose, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  Jrrison,  or  of  a  county  jail; 

9.  Employed  on  board  of  a  vessel  navigatmg  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent-,  em- 
ploy(^,  or  operator  of  a  telegraph  line  doing  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  active  member  of  the  National  Guard  of  Cali- 
f omia,  or  an  active  member  of  a  fire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  dul^  organized  fire  company  who 
had  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

13.  A  person  drawn  as  a  juror  in  any  court  of  record  iu 
this  State,  upon  a  regular  panel,  who  has  served  as  soch 
within  a  year;  but  this  exemption  shall  not  extend  to  : 
p^erson  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case. 

Exemption— how  claimed,  sec.  20S. 

Subdivision  11— Exempt  fireman— Political  Ckkle,  sees.  3339, 3340. 

§  201.  A  ^uror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  propertv  intrusted  to  him, 
is  threatened,  or.  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  Yob 
absence. 


L 


680  JUBOBS. 

§  202.  If  a  person,  exempt  from  liability  to  act  as  a 
juror,  as  provided  in  section  two  hundred,  be  summoned 
as  a  juror,  he  may  make  and  transmit  his  affidavit  to  the 
clerk  of  the  court  for  which  he  is  summoned,  stating  his 
office,  occupation,  or  employment;  and  such  affidavit  shall 
be  delivered  by  the  Clerk  to  the  Judge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub« 
stance,  shall  be  received  as  an  excuse  for  non-attendance 
in  person.    The  affidavit  shall  then  be  filed  by  the  Clerk. 

ARTICLE  UI. 

Of  SKLECTnro  and  Bbtuknino  JvBons  vok  CkitniTS  or 

Bbcord. 

S  204.  Jury  lists,  by  whom  and  when  to  be  made. 
I  205.  How  selection  shall  be  made. 

206.  Lists  to  contain  how  many  names. 

208.  Lists  to  be  placed  with  Clerk. 

2(K).  Duty  of  Clerk;  Jury  boxes. 

210.  Regular  jurors  to  serve  one  year. 

211.  Jurors  to  l>e  drawn  from  boxes. 

§  204.  Within  thirty  days  after  the  passage  of  this  act 
the  Superior  Court  in  each  of  the  counties  of  this  State 
shall  make  an  order  designating  the  number  of  grand 
jurors,  and  also  the  number  of  trial  jurors  that,  in  the 
opinion  of  said  court,  will  be  required  for  the  transaction 
oi  the  business  of  said  court  during  the  year  ending  on 
the  first  day  of  January,  eighteen  hundred  and  eignty- 
one ;  and  thereafter,  in  the  month  of  January  in  each  year, 
it  shall  be  the  duty  of  said  court  to  make  an  order  design 
nating  the  estimated  number  of  grand  jurors,  and  also  the 
number  of  trial  jurors,  that  will,  in  the  opinion  of  said 
court,  be  required  for  the  transaction  of  the  business  of 
the  court,  and  the  court  and  the  trial  of  causes  therein, 
during  the  ensuing  year.  And  immediately  after  said 
order  shall  be  made,  the  Board  of  Supervisors  shall  select, 
as  provided  in  the  next  section,  a  list  of  persons  to  serve 
as  grand  jurors  and  trial  jurors  in  the  Superior  Court  of 
said  county  during  the  ensuing  year,  or  until  a  new  list 
of  jurors  shall  be  provided.  In  cities  and  counties  hav^ 
ing  over  one  huniued  thousand  inhabitants  such  seleo> 
tion  shall  be  made  by  the  Judges  of  the  Superior  Court. 

§  205.  Thev  shall  proceed  to  select  and  list  from  those 
assessed  on  the  last  preceding  assessment  roll  of  such 
county,  or  city  and  county,  suitable  persons  competent  to 
serve  as  jurors;  and  in  making  such  selection  they  shall 
take  the  names  of  such  only  as  are  not  exempt  from' 
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•erdng,  who  «re  in  pofisessiom  of  their  natural  f acultimi 
and  not  infirm  or  decre{>it,  of  fair  character,  of  approved 
integrity,  and  of  sound  judgment 
Bee«eo.  10ft-WL 

9  206.  The  list  to  be  made  shall  contain  the  number  of 

Persons  which  shall  have  been  designated  by  the  court. 
he  names  for  such  list  shall  be  selected  from  the  differ- 
ent wards  or  townships  of  the  respective  counties  in  pro- 
portion to  the  number  of  inhabitants  therein,  as  nearly  as 
the  same  can  be  estimated  by  the  persons  making  such 
list, 

§^  200L  Certified  lists  of  the  persons  selected  to  serve 
as  jurors  shall  at  once  be  placed  in  the  possession  of  the 
County  Clesk 

§  209.  On  receiving  such  lists,  the  County  Clerk  sball 
file  the  same  in  his  ofiice  and  write  down  the  names  con- 
tained thereon  on  separate  pieces  of  paper  of  the  same 
size  and  appearance,  and  fold  each  piece  so  as  to  conceal 
the  name  thereon.  He  shall  deposit  the  pieces  of  paper 
haring  on  them  the  names  of  tne  persons  selected  in  a 
box,  to  be  called  the  '*  jury  box." 

§  210.  The  persons  whose  names  are  so  returned  shall 
be  known  as  regular  jurors,  and  shall  serve  for  one  year 
and  until  other  persons  are  selected  and  returned. 

%  211.  The  names  of  persons,  whether  for  grand  or 
trial  jurors,  shall  be  drawn  from  the  '*  jury  boxp  and  if, 
at  the  end  of  the  year,  there  shall  be  the  names  of  peiv 
sons  in  the ''jury  box  who  may  not  hare  been  drawn 
during  the  year  to  serve  as  jurors,  the  names  of  such  per- 
sons may  be  placed  upon  the  list  of  jurors  drawn  for  the 
succeeding  year. 

AjeciCLB  TV. 
Of  Drawxhq  JUBoas  voa  Coitbts  or  becobd. 

214.  Order  of  Jadflre  or  judges  for  drawlngof  jarj, 

216.  SherJiE  to  be  notified. 
218.  Sheriff  and  Judge  to  witness  drftwtng. 

217.  Drawing,  when  to  be  adjourned. 

218.  Adjourned  drawing  to  proceed,  when. 

219.  Drawing,  bow  conducted. 
.  220.  Preservation  of  l>a11ot8  drawn. 
S  231.  Copy  of  list  to  be  f  urui:Jie<l  by  Clerk,  whan. 

§  214.  Whenever  the  business  of  the  Suj>erior  Court 
shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 
criminal  cases,  or  where  a  trial  jury  shall  have  been  de* 
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iBondedln  Kves  ctrase  or  causes  at  issue  in  said  conrt,  and 
no  liury  is  in  attendance,  the  court  may  make  an  order  di* 
recting  a  trial  jury  to  be  drawn,  and  sammoned  to  attend 
before  said  court.  Such  order  snail  specify  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  which  a  jury  may  have  been  demanded, 
be  continued  and  Hxed  ror  trial  when  a  jury  shall  be  in 


fhxperlor  Omurts^-secs.  66-79. 

jg  215.  Inunediately  upon  the  order  mentioned  in  the 
preceding  section  being  made,  the  Clerk  shall,  in  the  pres- 
ence of  toe  court,  proceed  to  draw  the  jurors  from  the 
**jury  box." 

fMMnce  of  the  court^PeopIe  v.  Gallagher,  Hay  14tli,  1880. 

'%  219.  The  Clerk  must  conduct  said  drawing  as  follows: 

1.  He  must  shake  the  box  containing  the  names  of  ju~ 
T<ffs  so  as  to  mix  the  slips  of  paper  upon  which  such 
names  are  written  as  well  as  possible;  he  must  then  draw 
from  the  bcKcas  many  slips  otpaper  as  are  ordered  by  the 
QOnrt. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the  min-: 
utes  of  the  court,  which  must  show  the  name  contained 
on  every  slip  of  jMtper  so  drawn  from  the  "jury  box." 

.  3.  If  the  name  of  any  person  is  drawn  from  the  box  who 
IS  deceased  or  insane,  or  who  may  have  permanently  re- 
moved from  the  county,  or  who  is  exempt  from  jury  serv-. 
ioe,  and  the  fact  shall  be  made  to  appear  to  the  satisfac- 
tion of  the  court,  the  name  of  such  person  shall  be  omit-. 
ted  from  the  list,  and  the  slip  of  paper  containing  such 
name  be  destroyed  and  another  juror  drawn  in  his  place, 
and  the  fact  shall  be  entered  upon  the  minutes  of  the  court. 
The  same  proceeding  shall  be  had  as  often  as  may  be  nec- 
essary until  the  whole  number  of  jurors  required  are. 
dcawu. 

After  the  drawing  shall  be  completed,  the  Clerk  shall 
laake  a  oopy  of  the  list  of  names  of  the  persons  so  drawn, 
and  certify  the  same.  In  his  certificate  he  shall  state  the 
date  of  the  order  and  of  the  drawing,  and  the  nimiber  of 
jnrors  drawn,  and  the  time  when  and  the  place  whwe 
such  jurors  are  required  to  appear.  Soeh  oertlQcate  and 
list  shall  be  delivered  to  the  Bheriff  for  service. 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  Clerk  shall  preserve  the  ballots  drawn,  and  at  the 
close  of  the  session  or  sessions  for  which  t<he  drawing  was 
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had,  he  shall  replace  ill  the  proper  box  from  which  they 
were  taken  all  oallots  which  have  on  them  the  names  of 
persons  who  did  not  serve  as  jurors  for  the  session  or  ses- 
sions aforesaid,  and  who  are  not  exempt  or  incompetent. 

ARTICLE  T. 

Of  Suhmonino  Jubobs  fob  Coitbts  of  Reoobd. 

225.  Sheilff  to  summon  Jurors,  bow. 

228.  Of  drawing  and  summoning  jurors  to  attend  forthwttli. 

227.  Of  summoning  Jurors  to  complete  a  panel. 

228.  Compensation  of  elisor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or- 
lists  of  jurors  drawn,  sliall  summon  the  persons  nam^ 
therein  to  attend  the  court  at  the  opening  of  the  reicular 
session  thereof,  or  at  such  session  or  time  as  the  court  may- 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
them,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  iierson  of  proper  age,  and 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  ju- 
rors may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Objection  to  jnror— name  not  on  Tenire,  9  CaL  517. 

Betnm— time  for,  is  directory  merely,  4  Cal.  275. 

§  226.  Whenever  jurors  aro  not  drawn  or  sammoiied 
to  attend  any  court  of  record  or  session  thereof,  or  a  soi^ 
ficient  number  of  jurors  fail  to  appear,  such  court  may 
order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  tbe  court,  or  it  may,  by  an  order  entered 
in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by- 
the  court,  fortnwith  to  summon  so  many  good  and  lawf u 
men  of  the  county,  or  cit^  and  county,  to  serve  as  juron, 
as  may  be  required,  and  m  either  case  such  jurors  must 
bo  summoned  in  the  manner  provided  in  the  preceding 
section. 

Special  jm7-4  Cal.  218;  43  CaL  344;  46  CaL  47;  17  OaL  »,  134;  Peo|M« 
r.  Ab  Cbung,  May  22nd,  1880. 
Sli8or-14  CaL  123. 

§  227.  When  thero  are  not  competent  jurors  enou|^ 
present  to  form  a  panel  the  court  may  direct  the  SheruF, 
or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 
number  of  persons  having  the  qualifications  of  jurors  to 
complete  the  panel,  from  the  body  of  the  connty,  or  city 
and  county,  and  not  from  the  bystanders;  and  the  Sheriff 
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or  elisor  shall  snmmon  the  nnmber  so  ordered  accordiiiijfly 
and  retnm  the  names  to  the  court. 

§  228.  An  elisor  who  shall,  hy  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ABTICLE  YI. 
or  SmacoNiNO  Jubors  for  Coubts  not  or  Beoobd. 

i  230.  Jurors  for  Justices'  or  Police  Courts. 
S  231.  How  to  be  summoued. 
I  232.  Officer's  return. 

§  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
upon  the  order  of  the  Justice,  or  any  one  of  the  justices 
"miere  there  is  more  than  one,  or  of  the  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police- 
man of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per- 
sons competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court 
has  jurisdiction,  by  notifying  them  orally  that  they  are 
summoned,  and  of  the  time  and  place  at  which  their  at- 
tendance is  required. 

§  232.  The  officer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  it  to 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thereon. 

ABTICLE  VII. 

Ov  SuxKONino  Juries  of  Iztquest. 

S  23S.  How  to  be  summoned. 

Ji  235.  Juries  of  inquest  shall  be  summoned  by  the 
cer  before  whom  the  proceedings  in  which  they  are  to 
6it  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  jurors,  resi- 
dent of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
place  at  which  their  attendance  is  required. 


ABTICLE  Vm. 

OBXDmrcB  TO  SinncoKs,  how  Sitfoboxd. 
S  238.  AttBchment  a&d  fine. 

§  238.  Anv  juror  emmmoned,  who  willfullv  and  with- 
out reasonable  excuse  fails  to  attend,  may  be  attached 
and  compelled  to  attend;  and  the  court  ma^  also  impose 
a  fine  not  exceeding  fifty  dollars,  upon  which  execution 
may  issue.  If  the  juror  was  not  personally  served,  the 
fine  must  not  be  imposed  until  tipou  an  order  to  show 
cause  an  opportunity  has  been  offered  the  juror  to  be 
heard. 

▲RTIOLE  DL 
Of  Ikpahkelino  G&Aim  JxraXBL 


I 


241.  Qr&nd  Jtn7,  when  to  be  impMmeiled. 
3(2.  How  oonstitutecl. 
I  243.  Mumer  of  impsimeliiig  prescribed  In  Penal  Code. 


§  241.  Everv  Superior  Court,  whenever,  in  the  opinion 
of  the  court,  the  public  interests  may  require  it,  must 
make  and  file  witn  the  County  Clerk  of  their  respective 
counties  an  order  directing  a  jury  to  be  drawn,  ana  desig- 
nating the  number,  which,  in  case  of  a  grand  jury,  sdiall 
not  be  less  than  twenty-five,  nor  more  than  thirty.  In  all 
counties  having  less  than  three  Superior  Judeea,  there 
shall  be  one  grand  jury  drawn  and  impanneled  in  each 

J  ear,  and  in  all  counties  having  three  or  more  Superior 
udges,  there  shall  be  two  grand  juries  drawn  and  impan- 
neled in  each  year.  Such  order  must  designate  l^e  time 
at  which  the  drawing  will  take  place.  The  names  of  snoh 
jurors  shall  be  drawn,  the  list  oi  names  certified  and  sum- 
moned as  provided  for  drawing  and  summoning  trial 
jurors,  and  the  names  of  any  persons  drawn,  who  may 
not  be  impanneled  upon  the  grand  jury,  may  be  again 
placed  in  the  "jury  box." 
Const.  Cal.  art.  1,  sec.  8. 

§  242.  When,  of  the  persons  summoned  as  grand  jurors 
and  not  excused,  nineteen  are  present,  they  shall  consti- 
tute the  grand  jury.  If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
arate ballots,  which  he  must  fold  so  that  the  names  can- 
not be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
so  drawn  shall-  constitute  the  grand  jury.    If  less  than 


ft 
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nineteen  of  snch  persons  are  present,  the  panel  may  be 
filled  as  provided  m  section  two  hundred  and  twenty-six 
of  this  Code.  And  whenever,  of  the  persons  summoned 
to  complete  a  grand  jury,  more  shall  attend  than. are  re* 
quired!,  the  requisite  number  shall  be  obtained  by  writing 
the  names  ol  those  aununoned  and  notexcused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  |)grovided. 
Special  grand  jmy— 47  CaL  ISH. 

§  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
panneling  tbd  grand  jury  as  are  prescribed  in  part  two  of 
the  Penal  Code. 

See  Penal  Code,  sees.  8M-901. 

OV  iHPAnVXLINa  TBIAI.  JUBIBS  IK  COUBTS  OV  UBCOBD, 

I  240.  Clerk  to  call  list  of  jorors  snmmoned. 

t  247.  Manner  of  Impanneling  prescribed  in  part  two. 

§  246i  At  the  opening  of  court  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  those  summoned,  and  the  court  may  then  hear 
the  excuses  of  jurors  summoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
so  that  the  names  are  concealed,  and  there,  in  the  pres- 
cnce  of  the  court,  deposit  the  slips  or  ballots  in  a  dox, 
which  must  be  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  is  called  by 
the  court  for  trial,  and  a  jury  is  re(iuired,  such  proceedings 
shall  be  had  in  impanneling  the  trial  jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  the  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

Civil  action— see  sees.  600-€04. 

Oriminal  case— see  Penal  Code,  sees.  1055-1068. 

ARTICLE  XL 

OF  iKPAnrxLnro  Tbial  jubies  iir  Coubts  itot  ov  Bboobd. 


I 


250.  Proceedlxigs  in  forming  Jury. 

251.  Manner oilmpanneling. 


§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  inferior  courts,  the  list  of  jurors 
gammoned  must  be  called,  and  the  names  of  those  atr 
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tending  and  not  excused  must  be  written  npon  8epara.te 
slips  of  paper,  folded  so  as  to  conceal  the  names,  ajid. 
placed  in  a  dox,  from  which  the  trial  jury  must  be  drawii^ 

§  251.  Thereafter,  if  the  action  is  a  criminal  one,  the 
jury  must  be  impanneled  as  provided  in  the  Penal  Code ; 
if  a  ciTU  one,  as  provided  in  part  two  of  this  Code. 

860  80C«  247* 

ARTICLE  Xn. 

Ov  iKPAmrxLnro  Jubixs  or  Htquxst. 
S  254.  Maimer  of  impannellxig. 

§  254.  The  manner  of  impanneling  juries  of  inquest  is 

Erescribed  in  the  provisions  of  the  different  codes  relat- 
ig  to  such  inquests. 


0    g$  600-a  TKUa.  BY  Jtmr.  M« 


CHAITPER  IV. 
TRIAXk  BT  JT7RT. 

II.  Conduct  o9  thb  Tkial* 
2IX.  Thm  VSBl»tCV. 

ABTICL8  I. 
fOSHATIOir  OV  THB  JVBT. 

m,  Challensres.  Each  party  entitled  Mf  •or  pereaptotyekMleaSAs. 
602.  Grounds  fx  ctaallenRe. 
ens.  Ghatleiiges>  bow  tried. 
604.  Jury  tooeewom. 

-  §  600.  When  the  action  is  called  foi^  trial  by  jury,  the 
clerk  must  dravr  from  the  trial  jury  box  of  the  court  the 
ballots  containing  the  names  of  the  jurors,  until  the  jury 
is  completed  or  the  ballots  are  exhausted. 

JoTf— generally,  sec.  190»«ad  Botet  trial  Jary,  sees.  IM>  IM. 

Trial  by  jury-Hionduet  Mt,  sec  007  et  Mf.f  waiTer  of>  sec  C91«  ve»» 
diet  after,  sec  62iee<egr, 

Trial  jury  l)Oz-*sec  34&. 

Jury  eompleted-4S  CaL  S2S. 

§  601.  Either  party  may  challenge  the  lorors;  but  where 
there  are  several  parties  on  either  side,  they  must  join  in 
a  challenge  before  it  can  be  made.  The  challenees  are  to 
individual  jurorsp  and  are  either  peremptory  or  for  cause. 
Each  party  is  entitled  to  four  peremptory  cnal lenses.  If 
no  peremptory  challenges  «re  taken  until  the  panel  is  lull, 
they  must  be  taken  by  the  parties  alternately,  commeno* 
ing  with  the  plaintiff.    (In  effect  July  Ist,  1974.] 

Challenge  for  cause— sec.  202,  and  note 

Ferenptory  challenge,  when  laken'-eee  BXAXiirATioir  ov  Jih 
HOBS,  extent  of:  criminal  cases,  37  Cai.  676. 

Exaoinatien  «f  jiiroi«-H»bject  of.  23  €al.  876{  extent  of  ,49  CaL  823^ 

Formaxioa  of  jitfy>-^iitegalaiity  in,  must ^  sutatantial*  6CaL  405{  t 
Cat.  029;  02  CaL  10. 

§  602.  Challenges  for  cause  may  be  taken  on  one  or 
more  ol  the  following  grounds : 

1.   A  want  of  any  of  the  qualifieations  presorlbed  bjr 
this  Code  to  render  a  person  competent  as  a  juror; 
PBITAZi  Appxmdb— ASa 
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2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent,  to  either  party,  or  being  a  member  of  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action; 

5.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  eic- 
cept  his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

().  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
teftial  facts,  or  of  some  of  them; 

7.  The  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  [In 
effect  July  1st,  1874.] 

Challenge  for  cause,  suffioiencf  ci—Speeffyino  grounds,  13  Cal.  4S9: 
criminal  cases,  37  CaL  277;  41  CaL  37.  (Xuection,  when  to  be  made,  1  Cal. 
38;  18  Cal.  109. 

GROUNDS  OF  OKALLBNaE  FOR  CAUSE. 

SUBDrvisiON  1.  Xhcompetencjr— sees.  196, 199,  and  notes;  also,  see 
note  to  subd.  4,  \nfra,  and  47  Cal.  383. 

SiTBDrvisioN  2.  Conaangninit/  or  affinitf-^eoeraUy,  see  note  ta 
sec.  170,  subd.  2. 

SuBOivisioir  3.  Close  relations  to  either  party— see  notes  to  sabOs. 
2and5. 

Subdivision  4.  nrevions  trial,  senring  or  testifying  at— 14  CaL 
168,  and  see  18  Cal.  109. 

SUBDIVISION  S.  Interest  of  juror— as  to  Interest  generally,  see  97 
Cal.  190. 

Subdivision  6.  Unqnalifled  opinion^  possession  of— excusln^f  or.  - 
discretionary,  18  Cat  109,  and  ■<  ee  47  Cal.  888:  formation  or  expression 
of,  former  requirement,  11  Cal.  G^:  degree  of  conviction  neoesaarr. 
(Implied  bias  m  cnmfual  cases)  1«  Cal.  129;  17  Cal.  142:  22  Cal.  819;  27 
Cal.  007;  40  Cal.  268;  45  Cal.  137;  46  Cal.  78;  48  Cal.  2ft3;  49  Cal.  174. 

SUBDIVISION  7.  Bias— review  of  decision  as  to,  49  Cat  860;  80  Cal. 
222:  existence  of,  5  Cal.  847;  88  Cai.  51. 

§  603.  Cballengrs  for  cause  must  be  tried  by  the  court. 
Tlie  juror  challenged  and  any  other  person  may  be  exam* 
ined  as  a  witness  on  the  trial  of  the  challenge. 

Jurors,  examination  of— see  sec.  GOln. 

Discretion  of  court— decision  not  prejudicial,  41  Cal.  429:  jranerally. 
47  Gael.  868;  49  Cal.  679;  60  Cal.  223;  and  see  notes  to  sec.  M  sobdaTv 
and  7. 


^8  604-7  •TBIAI.  BY  jttbtI  "®36  c 

§  604.  As  soon  as  tlie  jury  is  completed,  an  oath  must 
be  administered  to  the  jurors,  in  substance,  that  they 
and  each  of  them  will  well  and  truly  try  the  matter  in 

issue  between ,  the  plaintiff,  and ,  defendant,  and 

a  true  verdict  render,  according  to  the  evidence. 

Oath,  adxoinistntion  o^-see  sees.  209S-2097. 

ARTICLE  II. 

CONDUCT   OF  THB  TSIAL. 

• 

ft  607.  Order  of  proceedings  on  triaU 

S  608.  Cbaige  to  tiie  Jury.   Court  must  furnish,  in  writing,  upon  re- 
quest, the  points  of  law  contained  therein. 
609.  Special  mstructions. 


610.  View  by  Jury  of  the  premises. 

611.  Admonition  when  jury  permittea  to  sepai 

612.  Jury  may  take  with  them  certain  papers. 


613.  Deliberation  of  Jury,  how  conducted. 

614.  May  come  into  court  for  further  instructions. 

615.  Proceedings  in  case  a  Juror  becomes  sick. 

616.  When  prevented  from  giving  verdict,  the  canse  may  be  again 
tried. 

S  617.  While  Jury  are  absent,  court  may  adjourn  from  time  to  time. 

Sealed  verdict.   Final  adjournment  discharges  the  Jury. 
I  618.  Verdict,  how  declared.   Form  of.   Polling  the  Jury. 
i  619.  Proceedings  when  verdict  is  inf  ormaL 

■  §  607.  "When  the  jury  has  been  sworn,  the  trial  must 
proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons,  otherwise  directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
fiis  evidence  in  supi)ort  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case; 

4.  When  the  evidence  is  concluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  a^ 
pear  by  different  counsel,  the  court  must  determine  their 
relative  order  in  the  evidence  and*  ar^ment ; 

6.  The  court  may  then  charge,  the  jury. 

•  Order  of  proof,  discretion  of  court,. aa.  tor-generaUy,  sec.  2042;  37 
Cal.  438;  61  Cal.468:  party, control  of.  over«8  ^al.  AO;  15  Cal.  334;  44  Cal. 
200;  relevancy  of  evlaence,  sees.  1868-1870.^ 

Subdivision  I,  Plaintiff's  evidence^prbof  required,  see  sees. 
1867?  1869.  ' 

*  SUBDivisioir  2.  Defendant's  evidence -see  note  to  subd;  1. 


616 '4  KBIAX.  BV  JVBX, 

SuBDiYisiOK  8.  BetettiDS  eridenQB—Bufdeui^  pivx/,  generally; 
sec.  1869R :  as  test  of  right  to  rebut,  bob  15  Cal.  199;  48  Cal.  614.  Crrdi^ 
Witv,  as  to,  see.  2U5S :  4»  Cal.678.  Liserelion  <^  court*  as  to  recalllnqr  '«^t- 
ness,  sec.  2b50;  13  CaL  298.    Re-opening  case-— Wliere  ameuiUnenk 


BUBDiYisiON  4.  Argnxnents-^plaintlff  openinflr  and  dosfng ,  2  GbL 
388:  reading  law,  44  CaL  65. 
SUBDivisioir  6.  Several  defendants-eeparate  trials,  40  Cal.  299. 
Subdivision  6.  Qbargingibe  jwrr— sees.  698^609. 

CONDUCT  OF  TRIAL. 

Actions— consolidating,  sec.  1648:  register  of,  see.  1652.    Amend* 
ments— sec.  473  and  notes.    Appeals— sec.  636  tt  uq,  Argumeots-* 
sec.  607,  subd.  4.   Oasei  calling  up— sec.  594.   Chambers^powers  a^ 
sees.  165, 166,  and  notes.   Charge  to  ^ory— sees.  663,  609,  and  notes; 
Compromise— offer  of,  sec.  997;  contempts,  sees.  1209-1222.    Contixm- 
ance— sec.  595ii,  6w5.   Costs— sec.  1021  tt  teq.   Conrt— trial  by,  secfi.  631«> 
696.   Damages— sec.  657,  subd.  6»;  deliberation  of  jury»secs.  fii3»614. 
Dismissal— sec.  686 ;  and  see  Want  of  TKOSEOUTioir.  Divorce--ffe« 
sec.  76.  subd.  4  note,  sec.  125.   Errors— of  law,  sec.  657,  subd.  7,  not o :  dis- 
regarded, sec.  475.   Evidence— sees.  1823,  2104.   Bzceptiona— sees.  616- 
653  and  notes.  Extensions  of  time— sec.  1054.  Factt^  iory  detn^ 
mines— sec.  603  and  note,  sec.  210L  Findings— eec.  633  ana  note.  Ib- 
stmctions  to  jnry— generally,  sec.  Win :  special,  sec.  609n.   Judges 
—dlsqaalifioatious  of,  sees,  170-172:  see.  397,  subd.  4.  ladgment— gcner* 
ally,  577-582, 664n :  giving  and  entering,  sees.  664-675 ;  kinds  of.  sec.  STTn : 
on  pleadings,  sec.  K5n.  Jnry  trial— sees*  600-628.  Justices' court— triaii 
In,  sees.  871-887.  Language  of  proceeding»-eeo.  185.   Law,  judgs 
detennines— sees.  606,  2102.   Motions— sec.  1003  et  *eq.   Now  trials- 
sees.  656-663:  nonsuit,  sec.  581.  Notices— sec.  1016  e<  ««<7.   Foiling Jfoy 
—sec.  618.   Qrder  of  proof-607n,  tupra.   Orders— 1003-1009.   Fapois- 
lost  or  defectively  entitled,  sees.  1045, 1046:  filing  and  service  of,seca 
1016-1017.  Place  of  trial-eeeVBiruE.  Pleadings— generally,  sees.  <26^ 
47^:  rules  as  to,  sees.  452-465:  imder  Code,  sec.  421«:  judgment  on,  see. 
865n.    Postponements— see  Continuancb.    Private  ferial— sec  1& 
Reference— sees.  638-645.  Relief— sec.  680  and  notes.   Separatioa— of 
Jury,  admonition  on,  sec.  611.   Special  proceedings-sees.  106S-18& 
Siunmary  proceedings— sees.  U32>1179.  Stipolations-sec.  283,  sobd. 
1».   Testimony,  taking  down— clerk,  sec.  1051 :  short-band  reporten. 
sees.  268-274.  Tnree-foartfas— of  jury,  agreement  off  sec.  6ias.  T^tlal 
—generally,  sees.  688-663.  Variance— sees.  469-471.  Venue— sees.  S^ 
400:  change  of.  sec.  807  et  ten.  Verdict— sees.  624-628.  View— byjivy, 
sec.  610.  waiver— of  jury  trial,  sec.  631.  Wimesses— see  Ryipxvcs. 
Writings— see  Bvidbnce:  Inspection  of,  sec  1000.  Want  of  prMeoia* 
tion— dismissal  for,  sec.  594fi. 

§  606.  In  charginff  the  jury,  the  conrt  may  ttate  to 
tliom  all  matters  of  law  Trhich  it  thinks  necessary  for 
their  information  in  givin£[  their  Terdict;  and  if  it  state 
the  testimony  of  the  case,  it  must  inform  the  jnrv  that 
they  ore  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  furnish  to  either  party,  at  tho  time,  upon 


request,  a  statement,  in  writiiis^,  of  tBe  poliits  of  Vavr  con- 
tained in  the  cMrge,  or  aiga  at  the  time  a  statement  of 
strch  points  pi^epared  and  submittod  by  the  counsel  of 
either  party. 

Ifiatters  of  law--«<nirt  statiiiflr  In  charge,  Const.  Cal*  art.  6,  see.  19; 
sec.  2102,  also  sec.  2061,  and  see  under  OUABas-To  Jjtby,  infra. 

Stating^  testimony— 20  Oal«482;  48  Cal.  8ar:  ecostttntiODal  provision, 

see  last  uotc. 

Questions  of  &ct— Jury  ezclnslTe  judges  of,  CJonst.  Gal.  art.  6.  sec. 
19;  SCO.  2101,  also  sec.  2061;  17  CaL  166,  and  see  under  Cbabgb  a<o 
Jury,  infra.   Law  also,  for  Jury,  In  libel,  see  Const.  Cal.  art.  1,  sec.  9. 

Charge  to  jury— ^c«!pe  cf,  see  Instmcti<ma,  generally,  tVra,  and 
Special  instructions,  sec.  G09n.  Construction  of,  1  Cal.  476;  22  Cal.  43; 
^  Cal;  85 ;'  4!>  Cal.  560.  Law  mdttiers,  on,  see  note,  supra,  and  7  Cal.  4f  4 ; 
41  Cal.  123;  40  Gal.  58;  62  Gal.  315.  Fact,  on  Questions  of,  see  note,  supra* 
»ia2'i  Cal.  492;  23  Cal.  193;  24  Cal.  SOJ:  51  Cal.  603;  People  v.  Wong  Ah 
:^ow,  Feb.  lOth,'  1880,  4  Pac.  C.  L.  J.  552;  McFadden  v.  Hltcbell,  AprU 
;snd,  1880. 5  Pac.  C..L.  J.  334:  pdlnt  treated  as  proven,  13  Cal.  427;  18 
Cal.  376;  20Cal.56r33  Cal.  290;  34  Cal.  663;  41  Cal.  123;  51  Cal.  603;  52 
Cal.  815;  53  CaL  625,  and  see  Assutfnro  Pact,  under  Ihstractions 
^nerally,  infra, 

nrsiranoTioNs  asNUBALLT: 

AaUng— see  special  instmettons,  sec.  609»i.  Asmming  facft— 23  Cal. 
103;  24  Cal.  502;  25  Cal.  197:  30  Cal.  539;  33  CdL  299;  50  Gal.  236;  58  CaL 
&2,  720.  Oharge  in— see  CHABas  to  Juby,  note  supra,  Oonflict- 
ing— see  Contbadiotoby.  Contradictary— or  Inconsistent,  30  CaL 
312;  39  Cal:  573;  43  CaL  532;  44  CaL  65,  246;  53  Cal.  465;  53  Gal.  56, 708. 
Oorrect— see  PBOPEB.  Equity— special  Issues,  7  Cal.  424.  Brrone- 
oas— 1  Cal.S53;  6  CaL  433;  8  Cal.  341:  9  CaL 565:  19  Cal.  1434  24  Cal.  839; 
^  CaL  25,  123;  52  Cal.  246,  315;  53  CaL  354,  360»  604.  612,  720;  Black  v. 
H)ragne,  March  6th,  1880,  5  Pac.  C.  L.J.  92;  McFadden  v.  Mitchell, 
April  22nd,  1880,  5  Pac.  G.  L.  J.  334;  Sargent  v.  Idnden  O.  M.  Co.  May 
2Hh,  1880, 5  Pac.  G.  L.  J.  404;  People  «.  MUes,  May  26th,  1880, 5  Pac.  C. 
tt.  J.  4:20;  and  see  Bbquisites  of;  also  Special  Instbuctions,: 
REPirsAL  OF,  sec.  609n.  Effect  of,  see  EbbobsT  of  Law,  sqc.  657: 
L-ubd.  7  and  notes.  Extent  of— 23  CaL  331 ;  38  Cal.  36B.  Fact,  on  qnes^' 
tiOBS  of— see  note,  fusra:  fraud,  6  CaL  119;  8  CaL  87,207:  19  Cal.  148; 
McFadden  v.  MitchelL  April  22n4 1880, 5  Pac.  G.  L.  J.  334 ;  Parks  v.  Bar- 
ney, June  11th,  1880,  5  Pac.  C.  L.  J.  499.  General,  too— 1  CaL  866. 
Oranting-Hsee  under  Special  Instbuotions,  sec.  609tt.  Inconais- 
tent-««ee  CONTBASfOTOBY.  Inreooncilattlo— see  Contbadiotobt. 
Law,  on  matters  of— see  note,  supra.  Libel— Const.  Gal.  art.  1,  sec.  9; 
•:3  Cal.  124.  Malicious  prosecution— 29  Cal.  644 ;  52  Cal.  246 ;  53  Gal.  189. 
QbjectiomF  to— see  Ezoeptiovs,  under  Special  InBtnielions,  see. 
iSOn,  Oral— 53  CaL  674.  Passing  dn-«se0  under  Special  liinrDetioas',^ 
nee.  609».  Fertineacy  of  evidence— submitting,  49  CaL  56.  Fokit— 
treated  as  proven  in,  see  Asbumino  Fact,  and  Ghabob,  note,  supra. 
Presumed— correct,  63  CaL  420:  proper.  17  CaL  123:  20  CaL  56;  31  CaL 
ltd;  38  Gal.  882;  49  CaL 560;  53  CaL  491 :  Williams  v.  Hartford  F.  fiis.  Co. 
3Iarch  29th,  1880, 5  Pac.  C.  L.  J.  227.  Befbsal  of— see  under  Speciai.: 
I:fSTBUCTioirs,  sec.  609n.  Relevant— 2  CaL  39, 217:  9  Gal.  353^  24  Cal. 
17;  28  Gal.  380;  86  CaL  404;  89  CaL  123, 691;  45  Gad.  496;  47  Cal.  93;  50  Gal. 
<  jj.  Bcqnisites  of— see  Assumiko  Fact,  GoKTBAnicTOBY,  Gen- 
-  'lAL,  Beletant,  Yaous.  Special— sec.  609n.  Supplemontary— 43 
. .;).  274.   Testimony  on— where  imcontradicted,  45  CaL  544:  stating; 
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93&f  T93AI*  BT  JUBT.-  §§ 

066  note,  tuprtu  Uieton'  63  CaL  4M.  XJsoal-HBee.  2061 ;  Bee  also, 
2102.  Vagne— 39  CaL  600;  and  see  Too  Gsof  bkal. 

§  €09.  Where  either  party  asks  special  i]i3tractioiis  to 
be  ((Iven  to  the  jury,  the  court  must  either  give  such' 
instruction^  as  requested,  or  refuse  to  do  so,  or  give  tlie 
instruction  with  a  modiiication,  in  such  manner  that  it 
may  distinctly  appear  wliat  instructions  were  given  in 
whole  or  in  part.        • 

Instrnclions,  disposition  of— asking,  grantlnpf.  refnsing,  modifying, 
manner  of  passing  on,  see  tbose  beads  under  Special  InstmotioikSy 
infra. 

SPEOZAL  nrsTRuoTioirs, 

Adding  to-47  Cal.  93.  Asking-6  CaL  197 ;  16  CaL  78;  48  CaL  237, 277  ; 
S3  Cal.  613:  Wllllama  v.  Hartford  Fire  Ins.  Co.  March  29tb,  1880, 5  Pac. 
C.  L.  J.  227.  Disregarding— 6  CaL  197.  Esceptions  to— sec.  646  and 
notes.  Granting— 8  Cal.  3S0;  13  Cal.  172;  17  CaL  143;  41  Cal.  66.  Bfod- 
ifjring— see  Adding  to,  GiiAirTii?o,  Passing  on.  Offehino:  seo 
Asking.  Passing  on— manner  of ,  2  CaL  173;  6  Cal.  490;  19  CU.  478» 
683;  25  CaL  460;  82  CaL  280:  34  CaL  101:  87  CaL  154;  40  CaLft43;  48  CaL 
I6(j;  see  also  Adding  to.  Granting,  modifying,  REvtrsAL.  P)rs* ' 
senting— see  Asking.  Proposed— 6  Cal.  197;  29  Oal.  -656.  Reading— 
tImeof,2'J  CaL  556.  Refusal  of— prqperj  5  CaL  478;  6  CaL  197;  9  CaL 
275,  ;ii>0;  9  CaL  853;  13  CaL  599;  29  Cal.  556;  32  Cal.  231;  86  Cal.  404;  ii 
Cal.  406;  47CaLfi3;  49  Cal.  166;  53  Cal.  354,  630;  People  v.  SmaUmans. 
Hay  15tb,  1880:  improper,  2  CaL  385;  52  CaL  61 1 :  reasons  for,  8  Cal.  390: 
curing,  8  Cal.  87;  30  CaL  631;  50  CaL  469;  People  v.  All  Chung.  Marcli 
22nd,  1880, 5  Pac.  C.  L.  J.  218;  Slemers  v.  Elsen,  MarcU  24th,  iSO,  5  Pac. 
0.  L.  J.  248.   Tlmei  presenting  in— wbere  many,  6  Cal.  197. 

§  610.  When,  in  the  opinion  of  the  court)  it  is  proper 
for  the  jury  to  liave  a  view  of  the  property  which  is  the* 
subject  of  litigation,  or  of  the  place  in  wliich  any  material 
fact  occurred,  it  may  order  tuem  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  which 
shall  be  shown  to  tliem  by  some  person  appointed  by  tho 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  appointed,  shall  speak 
to  tnem  on  any  subject  connected  with  the  trial. 

View  of  preniises-19  CaL  427;  49  CaL  607;  50  CaL  566;  58  CaL  €0. 

§  611.  If  the  jury  are  permitted  to  separate,  either 
during  the  trial  or  after  tlie  case  is  submitted  to  them, 
they  snail  be  admonished  bv  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  themselves  to  be  addressed 
by  any  other  person  on  any  subject  of  tho  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
until  the  case  is  finally  submitted  to  them. 

Temporary  recess~<inest ion  as  to  application,  23  Cal.  631. 

§  612.  Upon  retiring  for  deliberation,  the  jury  z^ay  ta]co ' 
with  them  all  papers  which  have  been  received  as  evi-. 
Codb  Civ.  PROC.— in.  ' 


dence  in  the  eause,  except  depositions  or  copies  of  such, 
papers  as  oaght  not,  in  the  opinion  of  the  court,  to  be. 
taken  from  the  person  having  them  in  possession;  and 
they  may  also  take  with  them  notes  of  the  testimony,  or, 
other  nroceedings  on  the  trial,  taken  by  themselves,  or 
any  ot  them,  but  none  taken  by  any  other  person. 

Inspection  of  docnments— by,  36  Cal.  168. 

§  613.  When  the  case  is  finally  submitted  to  the  jury, 
they  may  decide  in  court  or  retire  for  deliberation;  if  they 
retire,  they  must  be  kept  together,  in  some  convenient' 
place,  under  charge  of  an  officer,  until  at  least  three* 
fourths  of  them  agree  upon  a  verdict  or  are  discharged 
by  the  court.  Unless  by  order  of  the  court,  the  officer 
having  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  liimself ,  ex-^ 
cept  to  ask  them  if  they  or  three-fourths  of  tUem  are 
agreed  upon  a  verdict;  and  he  must  not,  before  their  ver- 
dict is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations,  or  tlie  verdict  agreed  upon.  [In  effect 
March  lOtb,  1880.1 

Betiring  for  deliberation— rcmjToran/  separation,  5  Cal.  275;  19  Cal.' 
427 ;  20  Cal.  433 ;  21  Cal.  337 ;  22  Cal.  348.   Influence  of  judge,  29  Cal.  258. 

Three-foTirth»-agreement  of,  amdt.  1880;  see  Const.  Cal.  art.  l,sec.  7* 

§  614.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any 
point  of  law  arising  in  the  cause,  they  may  require  the 
officer  to  conduct  them  into  court.  Upon  their  being' 
brought  into  court,  the  information  required  must  be 
given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
counsel. 

Information  given—extent  of,^  Cal^  338:  on  non-}Q(Uclal  days,  sec,. 
134,  subd.  1. 

Absence  of  jrttomeys-rcrimlnal  oases,^  Cal.  148;  37  Cal.  274. 

§  615.  If,  after  the  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged.- 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  another  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jar^  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  discharged,  or 
prevented  from  giving  a  verdict,  by  reason  of  accident  or 
other  cause,  during  the  progress  of  the  trial,  or  after  the 
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cause  is  snbmitted  to  tbem,  the  action  may  be  ligain  tried 
immediately,  or  at  a  f  ntnre  time,  as  the  court  may  direct. 
Jury  di8ehafg9dr-foniiftUtle8,'48  OaL  831:  on  non-Jodielal  da^,  49' 

§  617.  While  the  jury  are  absent  the  conrt  may  adjovm 
from  time  to  time,  in  respect  to  other  business ;  but  it  is 
nevertheless  open  for  every  purpose  connectea  with  the 
cause  submitted  to  the  Jury  until  a  verdict  is  rendefed  or 
the  jury  discharged.  The  court  may  direct  the  jury  to 
bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 
case  of  an  agreemeB^  during  a  recess  or  adjournment  for 
the  day.    [In  effect  March  10th,  1880.] 

Sealed  venlict— bringing  in,  12  Gal.  48S. 

Adjonnunent  for  term— effect  of,  before  amdt.  lflBO»  48  Gat:  9Ui  M 
Gal.  648 :  abolition  of  terms,  by  Gonst.  1879,  see  sec.  73». 

.  §  618.  When  the  jury,  or  three-fourths  of  them,  have 
ttcr  >ed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  niust  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  by  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their  verdict. 
Either  party  may  require  the  iury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  juror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  more  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such  disagpreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.    [In  effect  March  10th,  1880.] 

Three-fouriha— agreement  of,  see  sec.  6Uii. 

y  erdiot  received— on  non-Jiidioial  day,  sec  194. 

Foiling  Jnry— 20  Gal.  69. 

Disaenttnf  more  than  one-fonrUi*  amdt.  1880;  groonda  for,48  Cid. 

668. 

§  619.  When  the  verdict  is  announced,  if  it  is  informal 
<^r  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  may  be  again  sent  out. 

Oorreoted  by  jnry— 2  GaL  189, 260. 

Court,  power  df-2  GaL  189{  8  GaL  197;  94  GaL  881. 

Wairer-I  OaL  288, 


ARTICLE  in. 
THE  VBBDIOT. 

!624.  General  and  special  verdicts  defln'ed. 
625.  When  a  general  or  special  verdict  may  be  raidered. 
626.  Verdict  in  actions  lor  recovery  of  moaey  or  on  establishing 
counter-claim. 
S  627.  Verdict  in  actions  for  the  recovery  of  i^cific  personal  prop- 
erty. 
S  628.  Entry  of  verdict. 

§  624.  The  verdict  of  a  jury  is  either  general  or  special. 
A  general  verdict  is  that  by  which  they  pronounce  gener- 
ally upon  all  or  any  of  the  issues,  either  in  favor  of  the 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
court.  The  special  verdict  must  present  the  conclusions 
of  fact  as  established  by  the  evidence,  and  not  the  evi- 
dence to  prove  them:  and  those  conclusions  of  fact  must 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
J>ut  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of— confined  by  pleadings  and  issues,  2  Cal.  183, 251 ;  6 
Cal.  433;  33  Cal.  507;  41  Cal.  123:  sufficient  form,  25  Call  479;  40  Cal.  657: 
and  as  to  amending,  see  sec.  473;  3  Cal.  137 :  ejectment  in,  sees,  740, 741 : 
intendments  as  to,  see  generally,  Intendments,  sec.  53a:  new  tiials 
for  misconduct  aifecting,  sec.  657,  subd.  2  and  note:  joint  defendants^ 
a^ahist,  6  Cai.  IffJ;  15  CsU.  27;  25  Cal.  123:  waiver  of  Informality  in,  38 
Cal.  507;  40  Cal.  408. 

General  verdict— 14  Cal.  168;  15  Gal.  162;  25  Cal.  479;  and  see  Scopb 
OF  VEiiDiCT,  supra. 

Special  verdict— sec.  625»» 

§  625.  In  an  action  for  the  recovery  of  money  only,  or 
specific  real  property,  the  jury,  in  their  discretion,  may 
render  a  general  or  special  verdict.  In  all  other  cases 
the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they  render  a  general  ver- 
dict, to  find  upon  particular  questions  of  fact,  to  be  stated 
in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  must  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding 
of  facts  is  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly. 

Greneral  verdict— sec.  624n. 

Special  verdict— CAarac/er  o/,  16  Cal.  113;  17  Cal.  299,510;  19  Cal.  101 ; 
tl  Cal.  98.  Directed  by  court,  3  Cal.  396.  Special  issues,  4  Cal.  6;  8  Cal. 
fOl ;  23  Cal.  483:  27  Cal.  360.  Change  of  verdict,  from  special  to  general, 
t3  cal.  539;  48  Cal.  588.  Special  finding ,  effect  on  general  verdict,20 Cal. 
389;  23  Cal.  489:  31  Cal.  115:  and  as  to  eqiUty,  see  49  Cal.  126;  52  Cal.  430: 
insufficient,  when,  CO  Cai.  61. 
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§  626.  When  a  verdict  is  found  for  tlie  plaintiff,  in  an 

action  for  the  recoveiy  of  money,  or  for  tbe  defendant 

when  a  counter-claim  for  the  recovery  of  money  is  estab* 

lished,  exceeding  the  amount  of  the  plaintiff's  claim  as 

•cstablishedi  the  jury  must  also  find  the  amount  of  the 

recovery. 

Axnotint  of  recorenr— Watson  r.  Damon,  March  5th,  1880, 6  Pac  C. 
L.  J.  £7. 

§  627.  In  an  action  for  the  recovery  of  specific  per- 
sonal property,  if  tbe  property  has  not  been  delivered  to 
the  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  re- 
turn thereof,  the  Jury,  if  their  verdict  be  in  favor  of  the 
plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also 
lind  that  he  is  entitled  to  a  return  thereof,  must  And  tbe 
value  of  the  property,  and,  if  so  iustructed,  the  value  of 
specific  portions  thereof,  and  may,  at  the  same  time,  assess 
tfie  damages,  if  any  are  claimed  in  the  complaint  or  an- 
swer, which  the  prevailiug  i)arty  has  sustained  by  reason 
of  the  taking  or  detention  of  such  property.  [In  effect 
July  1st,  1874.] 

Verdict  in  replevin-7  Cal.  568;  8  Cal.  446;  21  CaL  274;  24  CaL  147. 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made 
by  the  clerk  in  the  minutes  of  the  court,  specifying  the 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
the  case  be  reserved  for  argument  or  farther  considera- 
tion, the  order  thus  reserving  it 
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INSOLVENCY^ 

ABTICIiE  IX. 

PBNAL  GLAUSES; 

S  56.  From  and  after  the  taking  effect  of  this  act,  11 
any  debtor  or  insolvent  shall,  after  the  commencement  ot 
proceedings  In  insolvency/ secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed,' 
destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
document,  or  writing  relating  thereto,  or  remove,  or  cause. 
to  be  removed,  the  samo  or  any  part  thereof,  with  intent. 
to  prevent  it  from  coming  into  ^e  possession  of  the  as- 
signee in  insolvency,  or  to  hinder,  impede,  or  delay  his - 
assignee  in  recovering  or  receiving  tho  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent,' 
or  shall  spdnd  any  part  tnereof  in  gaming;  or  shall,  with; 
intent  to  defraud,  willfully  and  fraudulently  conceal  from 
his  assignee,  or  fraudulently  or  designedly  omit  from  his 
schedule  any  property  or  effects  whatsoever;  or  if  in  case. 
of  any  person  having  to  his  knowledge  or  belief  proved  a , 
false  or  fictitious  debt  against  his  estate,  he  shall  fail  to . 
disclose  the  same  to  his  assignee  within  one  month  aft'  * 
coming  to  the  knowledge  or  belief  thereof;  or  shall  at- 
tempt to  account  for  any  of  his  property  by  fictitious  loss- 
es or  expenses;  or  shall,  within  throe  months  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinsffy  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  intent  to  defraud ;  or  shall, 
with  intent  to  defraud  his  creditors,  within  three  months 
next  before  the  commencement  of  proceedings  in  insolv- 
ency, pawn,  pledge,  or  dispose  of  otherwise  than  by  h<yna 
Me  transactions  in  the  ordinary  way  of  his  trade,  any  of 
his  goods  or  chattels  which  have  been  obtained  on  credit 
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and  remain  unpaid  for,  he  shall  be  deemed  guilty  of  mia- 
demeauor,  ana,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  for  not  less  than 
three  months  nor  more  than  two  years. 
Concealing  property,  etc.-Hsee  Penal  Code,  sec  154. 

Fxaudalent  dealing  ^ith  books  or  wxiting-^eee  Penal  Code,  see. 

132. 

Fraud— sec.  49A;  19  Cal.  143. 

Pkauduleat  preferentes  luid  tfamaftim  aixa  Mk 

MISCBXiLAllSOUar 

g  57.  If  any  debtor  shall  die  after  the  order  of  abjudi- 
cation, tbe  proceedings  shall  be  continued  and  concluded 
in  lilse  nvanner  and  with  like  validity  and  effect  as  if  be 
bad  liped. 

Contintianee  of  prooeedlnsa— aftw  death  of  party*  couqMure  Code 
CIT.  Proo.  sec  389. 

§  58.  Pending  proceedings  by  or  against  any  petson. 
copartnership,  or  corporation,  no  Statute  of  limitations  of 
this  State  shall  run  against  a  claim  which  in  its  nstuxe  is 
X^rovable  against  the  estate  of  the  debtor. 

Iiixnitations  generally-^ee  Code  Civ.  Proe.  see.  3iaa. 

5  5d.  Any  creditor,  at  any  stage  in  the  proceedings, 
may  be  represented  by  his  attorney  or  duly  autbocised 
agent. 

ILttomey^-see  Code  Cir.  Proc.  see.  275  ef  Mf; 

§  60.  It  shall  be  the  duty  of  the  eouzt  bavlii|t  juiiBdic- 
tion  of  the  proceedings,  to  exempt  and  set  apariTOrthe  tiae 
and  benefit  of  said  insolvent  such  real  and  personal  prop* 
crty  as  is  by  law  exempt  from  execution;  and  also  a  home- 
stezid  in  the  manner  as  provided  in  section  ono  thousand 
four  hundred  and  sixty-five  of  the  Code  of  Civil  Pio* 
cedure. 

Fropcfttf  exempt  from  ezecmtioa-Bee  Code  Civ.  Proe.  ma  «•  tad 

notes. 

§  61.  The  filing  of  the  petition  by  or  against  a  debtxyr 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
menoement  of  proceedings  in  insolvency  under  this  act 

§  62.  Words  used  in  this  act  in  the  singular  include 
the  nlural,  and  in  tlio  plural,  the  singular,  and  the  woid 
"debtor"  includes  partnerships  and  corporations^ 

Meaning^  xirords^-comparc  Codo  Civ.  Proc.  soc,  17. 
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PART  IV. 

OF  EVZDENCS. 


General  Definitions.    §§  1823-1839. 
■*rrLE  I.    Op  General  Principles.    §§  1844-1870. 

II.    Kinds  and  Degrees  op  Evidence.  §§  1875-1978. 

III.  Production  of  Evidence.    §§  1981-2054. 

IV.  Effect  of  Evidence.    §  2061. 

V.    Bights  and  Duties  DP  Witnesses.  §§2064-2070. 
VI.    Evidbnce  in  Particular  CaseS)  and  General 
Provisions.    §§  2074-2103. 
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OF  EVIDENCE!. 

GENBEAL  DEFINITIONS  AND  DIYlSIONa 

1833.  DeOnition  of  evkleiice. 

1824.  Definition  of  proof. 

1829.  Dsflnltlon  of  law  of  evidence. 

1826.  Tbe  deqfree  of  certainty  required  to  establish  facts. 

1827.  Four  Icinds  of  evidence  specified. 

1828.  Several  degrees  of  evidence  specified. 

1829.  Original  evidence  defined. 

1830.  Secondanr  evidence  defined. 

1831.  Direct  evidence  defined. 

1832.  Indirect  evidence  defined. 

1833.  Primary  evidence  defined. 

1834.  Partial  evidence  defined. 

1835.  Satisfactory  evidence  defined,     f 
S  1836.  Indispensable  evidence  defined. 

I  1837.  Conclusive  evidence  defined. 
S  1838.  Cumulative  evidence  defined. 
S  183X  Corroborative  evidence  defined. 

§  1823.  Judicial  evidence  is  the  means,  sanctioned  hj 
law,  of  ascertaining  in  a  judicial  proceeding  the  trutii 
respecting  a  question  of  fact. 

Evidence—law  of,  sec.  1823:  kinds  of,  sec.  1827:  degrees  of,  sec.  ]9S3et 
teq.:  relevancy  of, sees.  1868.1870:  production  of ,  see  sec.  1825,  subd.  3, 
note :  value  and  effect  of,  see  sec.  Id25,  sulxl.  5,  note. 

§  1824.  Proof  is  the  effect  of  evidence,  the  establish- 
ment of  a  fact  by  evidence. 
Definition  of  term— 31  Cal.  201. 

Proof— degree  required,  sec.  1836:  order  of.  sees.  GOT.  2042:  extent  of, 
sees.  1867.  1»(>j:  limits  of.  sees.  18o8, 1870:  burden  of,  sees.  1860n,  1331: 
metbod  of  making,  31  Cal.  201. 

§  1825.  The  law  of  evidence,  which  is  the  subject  of 
this  part  of  the  Code,  is  a  collection  of  general  rules 
established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without 
proof; 

2.  For  declaring  the  presumptions  of  law,  both  thosu 
which  arc  disputable  ana  those  which  are  conclusive;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

5.  For  determining  in  certain  cases,  the  v^ue  and  effect 
of  evidence. 

Sunnr^xsiON  1.  l^oof  unnccossary— when,  see  sec.  1827,  subd.  1. 
note. 
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Subdivision  2.  Fresamptions— sees.  1999, 1961-1963  and  notes. 

Subdivision  3.   Production  of  evidence— sees.  1961-20M. 

Subdivision  4.   Exclusion  of  evidence— sees.  1867, 1868. 

Subdivision  5.  Value  and  effect  of  evidence— sec.  2061;  also  see 
sec.  lB2d  et  seq, 

§  1826.  The  law  docs  not  require  demonstration ;  that 
is,  each  a  defcree  of  proof  as,  excluding  possibili^  <^ 
error,  produces  absolute  certainty,  because  such  proof  is 
rarely  x>03sible.  Moral  certainty  only  is  required,  or  that 
decree  of  proof  which  produces  conviction  in  an  unprej- 
udiced mind. 

Troot—sec.  1824  tmd  note. 

§  1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  The  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material*  objects  presented  to  the  senses. 
Subdivision  1.   Knowlod2;c  of  tho  court— sec.  1S75  onduotek. 
Subdivision  2.   Witnesses— sees.  1878-1884. 
Subdivision  3.  Writings— sees.  1887-ldSl. 
Subdivision  4.   Other  material  objects— sec.  19S4. 

§  1328.  There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and 
conclusive.    [In  effect  July  1st,  1874.] 

§  1829.  Primary  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  iu  question.  Thus,  a  wnit- 
ten  instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  Ist,  1874.  J 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument,  or  oral  evidence 
of  its  contents,  is  secondary  evidence  of  the  instrumeut 
and  contents.    [In  effect  July  1st,  1874.] 

Secondary  evidence— that  con>eyance  authorized  by  corporation. 
52  Cal.  1S2. 

Oontcnts  of  a  writing— evidence  of,  see.  1855. 

§  1831.  Direct  evidence  is  that  which  proves  the  fact 
iu  dispute  direcily,  without  an  inference  or  presumption, 
r.nd  which  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agreu- 
inent,  the  evidence  of  a  witness  who  was  present  unj 
witnessed  the  making  of  it,  is  direct. 
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§  1832.  Indirect  evidence  is  that  which  tends  to  estaly* 
lish  the  fact  in  dispute  by  provinff  another,  and  which, 
though  true,  does  not  of  itself  conclusively  establish  that 
fact,  but  which  affords  an  inference  or  presumption  of  its 
existence.  For  example:  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.  This  proves  a  fact, 
from  which  the  fact  in  dispute  is  inferred. 
Indirect  evidence— sees.  1957-1963. 

§  1833.  Prima  facie  evidence  is  that  which  suffices  for 
the  proof  of  a  particular  fact,  until  contradicted  and  over- 
come by  other  evidence.  For  example :  the  certificate  of 
a  recording  officer  is  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
such  record.    [In  effect  July  Ist,  1874.] 

Frima  facie  evidence— seal  of  corporation  as,  62  CaL  192. 
^  Disputable  presomption— sec.  1963. 

fi  1834.  Partial  evidence  is  that  which  goes  to  establish 
etached  fact,  in  a  series  tending  to  the  fact  in  dispute. 
It  may  be  received,  subject  to  be  rejected  as  incompetent, 
unless  connected  with  the  fact  in  dispute  by  proof  of 
other  facts.  For  example:  on  an  issue  of  title  to  real 
property,  evidence  of  the  continued  possession  of  a  re- 
mote occupant  is  partial,  for  it  is  ot  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
OonAected  with  the  fact  in  dispute— sec.  1866. 

tl835.  That  evidence  is  deemed  satisfactory  which 
inarily  produces  moral  certainty  or  conviction  in  an 
unprejudiced  mind.    Such  evidence  alone  will  justify  a 
verdict.    Evidence  less  than  this  is  denominated  alight 
evidence. 
Satiafoctory  evidenoe^to  Justify  verdict,  sec.  2061,  subd.  6. 

§  1836.  Indispensable  evidence  is  that  without  which 
a.particular  fact  cannot  be  proved. 
Indispensable  evidence— sees..  1967-1974. 

§  1837.  Conclusive  or  unanswerable  evidence  la  that 
which  the  law  does  not  permit  to  be  contradicted.  For 
example:  the  record  of  a  court  of  competent  jurisdictloh 
cannot  be  contradicted  by  the  parties  to  it. 

Oonolnslve  evidence— sees.  1908, 1962, 1978. 

g  1838.  Cumulative  evidence  is  additional  evidence  of 
the  same  character  to  the  same  point. 

§  1839.  Corroborative  evidence  is  additional  evidence 
6f  a  different  character,  to  the  sameitoint.  . . 
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presence  sad  aub ject  to  the  examination  oi  all  tfie  parties', 
if  they  choose  to  attend  and  examine. 

Witsess— defined,  sec.  1878. 

Witneases— competency  of,  sec.  1879  ^  »eq. 

<teth  or  n^Brxnatiozi— administration  of,  sees.  2098-2097. 

Bxamioatioa  of  witnesses— sees.  2042-2054. 

§  X847.  A  witness  is  presumed  to  speak  the  trutli. 
This  presumption,  Iiowcver,  mav  bo  repelled  by  the  man- 
ner in  which  he  testilies,  by  the  character  of  his  testi- 
mony, or  by  evidence  affecting  his  character  for  truth, 
honesty,  or  integrity,  or  his  motives,  or  by  contradictory  . 
evidence;  and  tho  jury  are  the  exclusive  judges  of  his 
credibility. 
Witne8S--sec.  1878  et  teq. 

Fresmncd  to  speak  the  troth-see.  1963,  snbd.  U  evidence  of  goo<l 
cbaracter,  soc.  2053. 

R-canmption  repelled— manner  of  testifying,  sec.  2001,  subd.  2 :  char-  . 
acter  of  testimony, sec.  2061.  subd.3:  Impeaching  credit, sees.  2049,2051, 
2052:  motives,  hostility,  52  CaL  380:  contradictory  eTidence,  sec.  204^, 

2051. 

Jory  ezclnsive  judges  of  credibility— sec.  2061. 

§  1848.  The  rights  of  a  party  cannot  be  prejudiced  by 
the  declaration^  act,  or  omission  of  another,  except  by 
virtue  of  a  particular  relation  between  them;  therefore, 
proceedings  against  one  cannot  affect  another.  [In  effect 
July  1st,  1874.] 

Panicnlar  relation— requisite,  2  Gal.  145:  wife,  where  marriage  in 
issue,  9  Oal.5.'»;(:  husband,  crime  of,  not  imputed  to  wife,  49  Oal.  637: 
partner,  agent,  etc.  sec.  1870,  subd.  6 :  parties  to  fraud,  20  Cfd.  606:  offi- 
cers and  master  of  vessel,  S3  Cal.  01 :  attorney,  47  Cal.  249. 

Declaration,  etc.,  of  another— when  admissible,  sees.  184&-1858. 

§  1849.  Where,- however,  one  derives  title  to  real  prop- 
erty from  another,  tho  declaration,  act,  or  omission  ot  tho 
latter,  while  holding  the  title,  in  relation  to  the  property, 
is  evidence  against  the  formei:. 

Oonstmction  of  section— 50  Cal.  478. 

Declarations  of  predecessor— admissible,  12  Cal.  168;  30  Cal.  430;  83 
Cal.  466 ;  38  Cal.  51;  42  Cal.  293 :  relating  to  the  real  property,  60  Cab  478 : 
while  holding  the  title, 2  Cal.  148:  12  CaJ. 496:  25  CaC202;  38  CaL  278: 
azaUist  the  former,  23  Cal.  347 ;  49  Cal.  294;  52  Cal.  348:  estoppel  by,  5 
Cal.  84:  analogous  doctrine  as  to  personalty,  40  CaL  474;  and  see 
"  fraud,"  under  Bes  Qb&'^m,  sec.  1850f». 

§  1850.  Where,  also,  the  declaration,  act,  or  omission 
forms  part  of  a  transaction,  which  is  itself  tfho  fact  in  dis- 
IMite,  or  evidence  of  that  fact,  such  declaration,  act,  or  - 
omission  is  evidence,  as  part  of  tho  transaction. 
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1.  Where  the  original  has  been  lost  or  destroyed;  in 
which  case  proof  oi  the  loss  or  destruction  must  iirst  bo 
made; 

2.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  pror 
duce  it  after  reasonable  notice; 

3.  When  the  original  is  a  record  or  other  document  in 
the  custody  of  a  public  officer; 

4.  When  the  original  has  been  recorded,  and  a  certilled 
copy  of  the  record  is  made  evidence  by  this  Code  or  other 
statute; 

5.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court 
without  great  loss  of  time,  and  tlie  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  original  or  of  the  record  must  be  produced: 
in  those  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  tlie  contents.  [In  effect  July  1st, 
1874.] 

Katare  of  provision— 9  Cal.  430;  10  Cal.  126. 

Contents  of  writing— showing  pcnuissible,  sees.  IC37,  1969;  5  Gal. 
467 ;  9  Cal.  593 ;  13  Cal.  84 ;  43  Cal.  102 ;  43  Cal.  264 ;  50  Cal.  303. 

Subdivision  1.  Original  lost  or  destroyed— proof  requisite,  5  Cal. 
389;  9  Cal.  430;  15  Cal.  183;  I'>  Cai.  040:  ilUip;ciit  search  unsuccessful.  5 
Cal.  502, 517;  6  Cal.  4aJ;  IJ  Cal.  104;  15Ca!.  03,372;  18 Cal.  165;  i:)C.ll.630: 
22Cal.05f)i  2!) Cal. 665;  30  Cal.  3U0;  33  Cal.  32^:  4^  Cal.  bb'^,  671;  bcyontl 
control,  8  Cal.  49;  13  Cal.  638;  19  Cal.  f;4;  27  Cal.  54:  secondary  cvhlenco 
admitted.  8  Cal.  40;  12  Cal.  1 1 ;  17  Cal.  5()D;  22  Cal.  50;  2(>  Cal.  270;  51  Cal. 
196:  recorder's  book  as  evidence,  17  Cal.  43. 

SUBDivisioir  2.  Original  in  possession  of  opponent— notice  to 
produce,  sees.  1938, 1939:  12  Cal.  4(13:  15  Cal.  63:  secondary  evidence  ad- 
mitted, 9  Cal.  593;  12  Cal.  403;  38  Cal.  584:  denial  of  existence  need  not 
be  proved,  sec.  1869. 

Subdivision  3.  Public  records— 7  Cal.  110,  288;  12  Cal.  20;  18  Cal. 
479:  public  writings  generally,  sees.  1893-1926. 

Subdivision  4.  Original  on  record— certified  copy  admissible 
when,3CaL427;  6 Cal. 488,  579;  12  Cal.  306;  13  Cal.  638;  25  Cal.  122;  27 
Cal.  50, 238;  38  Cal.  216, 442. 

fl856.  When  the  terms  of  an  agreement  have  been 
need  to  writing  by  the  parties,  it  is  to  be  considered  as 
containing  all  those  terms,  and  therefore  there  can  be  be* 
tween  the  parties  and  their  representatives,  or  successors 
in  interest,  no  evidence  of  thO'  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  except  in  the  fol- 
lowing cases: 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dia* 
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tnat  is  to  t>o  taken  which  is  most  f  aTorable.'to  the  paMy  in 
whose  favor  the  provision  was  mado. 
Oompare— CivU  €ode»  sees.  1649, 1654. 

§  1865.  A  written  notice,  as  well  as*  every  other  writ- 
ings is  to  be  construed  according  to  the  ordinary  accepta- 
tion of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it 
has  been  protested  for  want  of  acceptance  or  payment, 
must  be  held  to  import  that  the  same  has  been  duly  pre- 
sented, for  acceptance  or  payment,  and  tho  samo  refused, 
and  that  the  holder  looks  for  payment  to  tho  x>erson  to 
whom  the  notice  is  given* 

Ordinary  acceptatipn-^ee  sec  1861:  compare  Civil  Code»  sec.  1614: 
notice  of  <lLshonor,  Civil  Code* sec.  3143;  4  Cal.213:  8  CaI.626Ll4.Cal. 
160;  24CaL379. 

§  1866.  When  a  statute  or  instrument  is  equally  sus- 
ceptible of  two  interpretations,  one  in  favor  of  natural 
right  and  the  other  agaiiist  it,  the  former  is  to  be  adopted. 

§  1867,  None  but  a  material  allegation  need:  be  proved. 

Material  allegation -> defined,  sec.  463:  in  compiatnt,.  seo  Coda, 
Floading,  sec.  426n;  48  Cal.  439 ;  not  controverted,  sec  4f)2.. 

§  18^.  Evidence  must  correspond  with  the  substance 
of  tho  material  allegations,  and  be  relevant  totho  question 
in  dispute.  Collateral  questions  must  therefore  bo  avoid- 
ed. It  is,  however,  within  the  discretion  of  tlie  court  to 
permit  inquiry  into  a  collateral  fact,  whexhsuch  fact  i3  di- 
rectly connected  with  the  question  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

Oorvespondanco  between  evidence  and  allegations— -28  Cal.  67 : 
variance,  sees.  469-471 :  tender  cannot  be  proven,  unless  pleaded,  6% 
Cal.597. 

^Bolevant  evidence— required,  4  Cal.  229:  21  Cai.  23:  27  Cal.  423;  90^ 
Gal.  253;  48  Cal.  434, 545;  Smith  v.  East  Branch  M.  Co.,  Feb.  li^tli.  li>jO,  4 
Pac.  C.  Xi.  J.  Su2 :  admissible  evidence  under  requirement,  sec  1870  and 
notes:  :obJection  or  exception  to  evidence,  sec.  646n. 

Collateral  fact— connecting,  sec.  1870  and  notes;  51  C^d.  75;  Bancroft 
v.  Herin^i,  Feb.  4tb,  1880,4  Pac  C.  L.  J.  536:  entirely  irrelevant.  4> 
Cal.  374:^  Cal.  225, 605;  53  CaL735:  Credibility  of  Witness,  sees.  1347 
and  1870,  subd.  16. 

§  1869.  Each  party  must  prove  his  own  affirmative  al- 
l^ations.  Evidence  need  not  be  given  in  support  of  a  neg- 
ative allegation,  except  when  such  negative  allegation  is 
an  essential  part  of  tho  statement  of  the  right  or  title  on, 
which  the  cause  of  action  or  defense  is  founded,  nor  even 
in  such  case  when  the  allegation  is  a  denial  of  the  existence ' 
Fbhal  AP?virDtx.- 
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,  scope  of  the  partnership  or  agency,  and  dnring  its  exist- 
ence.   The  same  rule  applies  to  tne  act  or  declaration  of 
a  joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
,  ested  with  the  party ; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 

-  a  conspirator  against  his  coconspirator,  and  relating  to 

,  the  conspiracy ; 

'  7.  The  act,  aeclaratioif,  or  omission  forming  part  of  a 

transaction,  as  explained  in  section  eighteen  hundred  and 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the 
inrisdiction,  or  unable  to  testify,  given  in  a  former  action 
Detween  the  same  parties,  relating  to  the  same  matter; 
'  9.  The  opinion  of  a  witness  respecting  the  identity  or 
handwriting  of  a  person,  when  he  has  knowledge  of  the 
person  or  handwriting;  his  opinion  on  a  question  of  sci- 
ence, art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing, 
the  validity  of  which  is  in  dispute,  respecting  the  mental 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ao- 
qoaintance  respecting  the  mental  sanity  of  a  person,  the 
reason  for  the  opinion  being  given; 

11.  Common  reputation  existing  previous  to  the  contro- 
versy, respecting  facts  of  a  public  or  general  interest  more 
than  thkty  years  old,  and  in  cases  or  pedigree  and  bound- 
ary; 

12.  Usage,  to  explidn  the  trae  character  of  an  act,  con- 
tract, or  mstmment,  where  such  true  character  is  not 
otherwise  plain;  but  usage  is  never  admissible,  except  as 
an  instrument  of  interpretation; 

13.  Monuments  and  mscriptions  In  public  jtlaces,  as  evi- 
dence of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts ;  engravings  on  rings, 
family  portraits,  and  the  like,  as  evidence  of  pedigree; 

I'L  The  contents  of  a  writing,  when  oral  evidence  there- 
of is  admissible; 

15.  Any  other  facts  from  which  the  f act»  in  issue  are 
pteviamea  or  are  logically  inferable; 

IS.  Snch  facts  as  servo  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
seven. 

Jt9l«yttsi  0Tid0ttce  reqnired-Hsec  1868  and  notes. 

BELEVANT  HVIDENOE.' 

.  Siibft  1,  P)r«olie«foot— In  dl^potti,  kinds  or  evldehee.  see.  1837  and 
notes.  Subd.  2,  Admissions— account  bj,  13  €aL  427;  18  €aL  <>34:  U 
€SL  180:  A)  CaL  488^  «equieacea.c0,  by,  see  note  to  snbd.  3,  t'n/ira;  IS'CU. 
.427;  220aL232;  WCal.4ii8:  aeknowjedgment,  by,  22CaI.  565:  assessment, 
by,  35  GaU  684;  coQifvomise,  not  by  mex  to,  sec  2078:.  coonsel,  by«  5 
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Of  the  Blinds  and  Degrees  of  Xhrldenee. 

Chap.    X.  Knowledge  of  the  coatt,  §  1875. 

n.  Witnesses,  §§  1878-1884. 

m.  Writings,  §1 1887-1951. 

lY.  Material  objects  presented  to  tlie  senses,  other 
than  writings,  §  1954. 

V.  Indirect  evidence,  §§  1957-1963. 

VI.  Indispensable  evidence,  §§  1967-1974. 

Vn.  Conclusive  and  unanswerable  evidence.  §  1978. 
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dHAFTEB  I.' 
KNOWLBDG-B  OT  TStB  COURT. 

S  1S75.  Certain  facts  of  general  notoriety  aasnmed  to  be  tme.   Spe^k 
fication  of  sach  facts. 

§  1875.  Courts  take  jadicial  notice  of  the  following 
facts: 

1.  The  true  signification  of  all  English  words  and 
phrases,  and  of  all  legal  expressions; 

2.  Whatever  is  established  by  law; 

3.  Public  and  privato  official  acts  of  the  legislative,  ex- 
ecutive, and  judicial  departments  of  this  State  and  ot  the 
United  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the 
United  States; 

5.  The  accession  to  office  and  the  official  signatures  and 
seals  of  office  of  the  jprincipal  officers  of  governmeut  in 
the  legislative,  executive,  and  judicial  departments  of  this 
State  and  of  the  United  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every 
State  or  sovereign  recognized  by  the  executive  power  of 
the  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  juris- 
diction, and  of  notaries  public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo- 
graphical divisions  and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  ap- 
propriate books  or  documents  of  reference. 

JUDIOIAL  NOTIOS. 

Babd.  1,  Meaning  of  English  words  and  phrases,  etc.— 41  CaL  477; 
49  CaL  596;  61  Cal.  429.  Sabd.  2,  Established  by  law— whatever  is. 
Statutes,  80  CaL  253:  District  Conrts,  before  amdts.  1880, 17  Cal.  371;  37 
Cal.241;  42  Cal.400;  48  CaL  178.  Subd.  d»  Official  acts  of  goyenunental 
departments— Congressional,  27  CaL  167:  of  State  Legislature,  43  Cal. 
500;  02  Cal.  171:  tadiclai  department,  before  Code,  31  CaL  229:  pri- 
vate acts,  before  Code,  32  Cai.  447 :  remoral  of  county  seat,  47  CaL  488. 
Subd.  4,  Seala— patent,  14  CaL  4ffl,  Subd.  9,  Ohiof  goTenuooiental  offi- 
cers—Incumbency,  signatures,  seals :  before  Code,  15  Gal.  53;  32  CaL  106. 
Subd.  8,  Iiawa  of  nature*  etc.— «epgraphical  divisions,  1  CaL  9;  5  CaL 
140:  39  Cal.  40:  streets  of  city,  Whiting  v.  Quackenbush,  March  13th, 
'"\6  Fae.  C.  li.  J,  163*  Books  and  dooament»-as  aid  see  seo^  1036. 
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S 1878.  Witnesoef  defined. 

S  1879.  Ail  persons  capable  of  perceptions  and  conunnnicatton  may  to 

witnesses 
$  1880.  Persons  who  cannot  testify. 
S  1881.  Fersons  in  certain  relations  to  parties  probiUted. 
li  1882.  Wlien  privileged  persons  must  testify. 
S  1888.  Judge  or  a  Juror  may  be  witness. 
^  1884.  "Wlien  an  interpreter  to  be  sworn. 

§  1878.  A  witness  is  a  person  whose  declaration  under 
oath  is  received  as  evidence  for  any  purpose,  whether  such 
declaration  be  madq  on  oral  examination  or  by  deposition 
or  affidavit. 

Pon^>ara— sec.  2002. 

Oral  examination— sec.  1846:  general  mlds  of,  sec.  2042  ei  teg. 

Deposition— sees.  2019-2088. 

Affidavit— sees.  2000-2015. 

§  1879.  All  persons,  without  exception,  otherwise  tlian 
is  speciHed  in  the  next  two  sections,  who,  having  organs 
of.  sense,  can  perceive,  and,  perceiving,  can  make  known 
their  perceptions  to  others,  may  be  witnesses.  Tlieref  ore, 
neither  parties  nor  other  persons  who  have  an  interest  in 
the  event  of  an  action  or  jsrocecding  are  excluded;  nor 
those  who  have  been  convicted  of  crime;  nor  persons  on 
account  of  their  opinions  on  matters  of  religious  belief; 
although,  in  every  case,  the  credibility  of  the  witness 
may  be  drawn  in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven. 

Competency  of  witnesses— no  exclusion  for  religions  belief,  17  GaL 
C12 :  nor  for  nationality  or  color,  45  GaL  57 :  attorney  as  witness,  49  CaL 

382. 

Persons  incompetent— to  be  ^fitnesses,  sec.  1880. 

§  1880.  The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  respectmg 
which  they  are  examined,  or  of  relating  them  truly; 

3.  Parties  or  assijpors  of  parties  to  an  action  <*t  pro- 
ceeding, or  persons  in  whose  oehalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  administrator. 
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upon  a  claim  or  demand  against  the  estate  of  a  deceased 

Serson,  as  to  any  matter  of  fact  occurring  before  tli"^ 
eatli  of  such  deceased  person.  [In  effect  April  16tli; 
18S0.] 

Subdivision  2.   Ohildren— 10  Cal.  W. 

Subdivision  3.  Parties  to  action  against  ezecntory  oto.--cIaim» 
for  family  allowance,  inapplicable  to.  52  Col.  S68:  applies  to  nominal 
parties,  SO  Cal.  4J0:  party  may  testify  in  behalf  of  estate,  91  Cal.  618;  Si 
Cal.  33b :  depositions,  when  not  admissible,  61  Cal.  101 :  assignors  of  par» 
tics,  included  by  amdt.  1880;  as  to  any  matter,  etc,,  before  death,  otc, 
added  by  amdt.  1860. 

§  1881.  There  are  particular  relations  in  which  it  is  tlio 
policy  of  the  law  to  encourage  conlidence  and  to  preserve 
It  inviolate;  therefore,  a  person  cannot  be  examined  as  a 
witness  in  the  following  eases: 

1.  A  husband  cannot  be  examined  for  or  against  his 
wife,  without  her  consent;  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either,  during  the 
marriage  or  afterward,  be,  without  the  consent  of  the 
other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage;  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  proceeding  for  a 
crime  committed  by  one  against  the  other. ,, 

2.  An  attorney  cannot,  without  the  consent  of  his  client, 
be  examined  as  to  any  communication  made  by  the  clicut 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 
fessional employment. 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of 
the  person  making  the  confession,  bo  examined  as  to  any 
confession  made  to  him  in  his  professional  character  iu 
the  course  of  discipline  enjoined  by  the  church  to  which 
lie  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to 
any  information  acquired  in  attending  the  patient  which 
was  necessary  to  enable  him  to  prescribe  or  act  for  the 
patient. 

5.  A  public  officer  cannot  be  examined  as  to  communi- 
cations made  to  him  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclosure. 

Subdivision  1.  Husband— when  may  be  witness  against  wife,  93 
Cal.  425. 

SUBDIVISION  2.  Attorney— prlvil^ed  communications,  S  Cal.  4fi0; 
49  Cal.  284 :  not  privileged,  23  Cal.  331 ;  29  Cal.  48;  36  Cal.  489 :  strict  con- 
struction. 36  CaL  488. 

SUBDIVISION  3.  Oonfesaion  to  priest— privileged  provision  inap- . 
plicabie,  Estate  of  Toomes,  April  7tli,  1880, 5  Fac,  C.  L.  J,  286. 
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§  1882  of  the  Code  of  Civil  Proceduro  of  tlio  State  of 
CaUfomia  is  hereby  repealed.  I  In  effect  February  28tli, 
1876.] 

§  1883.  The  judge  himself  or  any  juror  ma^  be  called 
as  a  witness  by  either  party;  but  in  such  case  it  is  in  the 
discretion  of  the  court  or  judge  to  order  the  trial  to  be 
postponed  or  suspended,  and  to  take  place  before  another 
judge  or  jury. 

Jnstloe— 2  Cal.  MO. 

Juror— 48  CaL  90. 

§  1884.  When  a  witness  does  not  understand  and  speak 
the  English  language,  an  interpreter  must  be  sworn  to  in- 
terpret for  him.  Any  person,  a  resident  of  t)ie  proper 
county,  may  be  summoned  by  any  court  or  judge  to  ap- 
pear before  such  coart  or  judge  to  act  as  interpreter  in 
any  action  or  proceeding.  The  summons  must  be  senred 
and  returned  in  like  manner  as  a  subpoena.  Any  person 
so  summoned,  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

Interpreter-flbort-hand  notes  of  testimony,  taken  tlirou^h,  Pooptor 
Lee  Fat,  April  8tb,  1880, 5  Pac.  C,  L.  J.  282. 
Snl^oma— see.  USfi  et  teq. 
Ooatompt-Hiecs,  1209, 1219^ 
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statates  arc  j>ablio,  in  whicU  are  inclndecl  statutes  creat- 
ing or  affecting  corporations. 

§  1899.  Unwritten  law  is  tlie  law  not  promulgated  and 
recorded,  as  mentioned  in  section  eighteen  hundred,  and 
ninety-six,  but  which  is,  nevertheless,  observed  and  ad- 
ministered in  the  courts  of  the  country. .  It  has  no  cer- 
tain repository,  but  is  collected  from  the  reports  of  the 
decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  published  under  the  au- 
thority of  a  sister  State  or  foreign  country,  and  purport- 
ing to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad-- 
mitted  in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  such  law. 

Books— historical,  etc.,  sec.  1936:  resort  to,  sec.  187A:  authority  of  > 
sec.  1963,  subd.  35,  sa. 

Sister  State— scope  of  expression,  sec.  1924. 

^  1901.  A  copy  of  the  written  law  or  other  public 
writing  of  any  State  or  country,  attested  by  the  certificate 
of  the  officer  having  charge  of  the  original,  under  the 

Sublic  seal  of  the  State  or  country,  is  admissible  as  evi- . 
ence  of  such  law  or  writing.    [In  effect  July  1st,  1874.] 
Oertiflcate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  tp  be  commonly  ad- 
mitted in  such  courts. 

See— sec.  1900». 

§  1903.  The  recitals  in  a  public  statute  are  conclusive 
evidence  of  the  facts  recited,  for  the  purpose  of  carrying 
it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  conclusive  evidence  betv^een  parties  who 
claim  under  its  provisions,  but  no  further. 

Reditalis— in  written  instrument,  sec.  1962,  suM.  2. 

§  1904.  A  judicial  record  is  the  record  or  official  entry 

of  the  proceedings  in  a  court  of  justice,  or  of  the  official 

act  of  a  judicial  officer,  in  an  action  or  special  proceeding. 

Jndicial  records— judgment  roll,  sec.  670:  papers  In  Insolvency,  18 
CaL  41 1' execution  book  as  evidcnc6,  sfec.  683:  swamp  land  papers,  cer- 
tified copies  admissible,  52  CaL  171. 

PlVAL  AFP]BirDIX.-^e. 
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§  1905.  A  judicial  record  of  this  State,  or  of  the 
United  States,  may  be  proved  by  the  production  of  the 
original,  or  by  a  copy  thereof  certified  by  the  clerk  or 
other  person  having  the  legal  custody  thereof.  That  of  a 
sister  State  may  be  proved  by  the  attestation  of  the 
clerk,  and  the  seal  of  the  court  annexed,  If  there  be  a 
clerk  and  seal,  together  with  a  certificate  of  the  chief 
judge  or  presiding  magistrate,  that  the  attestatio*^  is  in 
due  form. 

Jadicial  record  of  this  State,  etc.— need  of  seal,  sec.  153,  soM.  S: 
appointment  of  execator,  etc.,  sec.  1429:  Jadgment  roll,  wheu  needs 
no  cxemplication,  47  Cal.  21. 

Jadicial  record  of  a  sister  State— U.  S.  Const,  art.  4,  sec.  1;  1  CaL 
428;  7  Gal.  247 :  12  Cal.  181 :  of  United  States  as  to  lands,  IB  CaL  416. 

Oertiflcate— sec.  1923. 

§  1906.  A  judicial  record  of  a  foreign  country  niay  be 
proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 
court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 
keeper  of  the  record,  with  the  seal  of  his  office  annexed. 
if  there  be  a  seal,  together  with  a  certificate  of  the  chiet 
judge,  or  presiding  magistrate,  that  the  ])erson  making  the 
attestation  is  the  clerk  of  the  court,  or  the  leg^l  keeper  of 
tbe  record,  and,  in  either  case,  tbat  the  signature  oi  such 
person  is  genuine,  and  that  tbe  attestation  is  in  duo  form. 
The  signature  of  the  chief  judge  or  presiding  magistrate 
must  be  authenticated  by  the  certificate  of  the  minister  or 
embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 
the  United  States  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

Poreign  Judgment— 39  Cal.  648. 

Oertificate— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
country  is  also  admissible  in  evidence,  upon  proof — 

1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness with  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  legal  keeper  of  tbe  same;  and, 

3.  That  tbe  copy  is  duly  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  saeh. 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

§  1908.  Tlie  effect  of  a  judgment  or  final  order  in  an 
action  or  special  proceeding  before  a  court  or  judge  of  this 
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§  1913.  The  effect  of  a  judicial  record  <> 

Is  the  same  in  this  State  as  in  the  State  whe^ 
except  that  it  can  only  be  enforced  here  by  h. 
special  proceeding,  and  except,  also,  that  the  auv 
a  guardian  or  committee,  or  of  an  executor  or  admi^ 
tor,  does  not  extend  beyond  the  jurisdiction  of  the  ^^ 
emment  under  which  he  was  invested  with  his  authority 

Jadgment  obtained  in  another  State—by  publication  of  summons, 
8  Cal.l49. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
the  record  of  a  court  of  admiralty  of  the  United  States. 

8  1915.  The  effect  of  the  jud^ent  of  any  other  tribu^ 
nal  of  a  foreign  country  havmg  jurisdiction  to  pronounce 
the  judgment,  is  as  follows: 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thix)g; 

2.  In  case  of  a  judgment  against  a  person,  the  judgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  interest^y  a  subsequent  title,  and 
can  only  be  repelled  by  evidence  of  a  want  of  jurisdic* 
tion,  want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by  ev- 
idence of  a  want  of  jurisdiction  in  the  court  or  judicial 
officer,  of  collusion  between  the  parties,  or  of  fraud  in  the 
party  offering  the  record,  in  respect  to  the  proceedings. 

Jadicial  record,  impeaching:— not  for  error,  33  Cal.  ]7G:  by  infant, 
31  Cal.  273:  b/Dbowlng  alteration,  50  Cal.  448:  by  collateral  attack,  40 
Cal.  20S:  for  want  of  Jurisdiction,  see  sec.  1917  and  note;  7  Cal.  M,  443; 
8  CaL  5e2;  27  Cal.  900;  90  CaL  439. 

§  1917.  The  jurisdiction  sufficient  to  sustain  a  record 
is  jurisdiction  over  the  cause,  over  the  parties,  and  over 
the  thing,  when  a  specific  thing  is  the  suDject  of  the  judg- 
ment. 

Jmisdiction--genera]]y,  see  note  to  sec.  33:  also  sec.  1908  and  note; 
of  defendant  sued  by  fictitious  name,  50  Cal.  203:  of  court  not  of 
record,  on  collateral  attack,  52  Cal.  171. 

§  1918.  Other  official  documents  may  be  proved  as  f  ol< 
lows : 

,  1.  Acts  of  the  executive  of  this  State,  by  the  records  of 
the  State  Department  of  tl)e  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States;  certified  by  the  heads  of  those  departments 
respectively.    They  may  also  be  proved  by  public  docu- 
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fsents  |yrinted  hy  the  order  of  the  Legislatnre  or  Con? 
gress,  or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State  or  of 
Congress,  by  the  journals  of  those  bodies  respectively,  or 
either  house  thereof,  or  by  published  statutes  or  resolu- 
tions, or  by  copies  certifiea  by  the  clerk  or  printed  by 
their  order; 

3.  The  acts  of  the- executive,  or  the  proceedings  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  aots  of  the  executive,  or  the  proceedings  of  Che 
legislature  of  a  foreign  country,  by  journals  published 
by  their  authority,  or  commonly  received  in  that  country 
ad  such,  or  by  a  copy  certitied  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recognition  thereof  in  some 
public  act  of  the  executive  of  the  United  States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certitied  by  the 
legal  keeper  thereof,  or  by  a  printed  book  publisheia  by 
the  authority  of  such  corporation ; 

6.  Documents  of  any  otlier  class  in  this  State,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  there* 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supremie,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  that  the  copy  is  duly  certi- 
fied by  the  officer  having  the  legal  custody  of  the  orig« 
inal; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keepei 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  oustodian 
thereof.    [Ineliect  July  1st,  1874.] 

OFFICIAL  DOOUMENTB. 

SUBDmsiOH  5.   Municipal  corporation— 48  CaL  14S. 

fiUBDrviBioir  6.  Omrttfied  copy— of  documents  In  this  State:  ab 
Cftlde  grants,  21  Cal.202:  certtflcate,  see.  1923;  street  assessments,  eo^ 
tificate  to  record.  44  Gai.  213:  swamp  land  papers,  62  CaL  171. 

SiTBDivifiiov  7.  Documents  in  another  State— scope  of  teni 
"sister  State."  sec.  1924:  iu  land  department  of  United  Stages,  14  Oafc 
S44s  18  CaL  416;  19  Cal.  87;  40  Cal.  8W. 


§  1919.  A  pnblio  lecord  of  a  private  trritlng  may  be 

$  roved  by  the  original  record,  or  by  a  copy  thereof,  certi-" 
ed  by  the  le^al  keeper  of  the  record, 

PabUe  record  of  a  private  writing  —  certified  copy  of:  alcalde 
grants,  81  CaLAOO:  deed,  49  Cal.212:  ezpediente  of  Mozican  irrant,5r 
cal.  S9(^  patent,  50  Cal.  346:  power  of  attomey>51  Cal.  198:  railroads, 
Jttticies  of  consoUdatioii,  50  Caa.  840. 

§  1920.  Entries  in  imblfc  or  other  official  books  or 
records,  made  in  the  performance  of  his  duty  by  a  publie 
CKfficer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  daty  specially  enjoined  by  law,  are  prtma  yacie 
evidence  of  the  tacts  stated  therein.  [In  effect  July  1st, 
1»74.] 
'  Ofllcfal  doeiBn'Mts— proof  of,  sec.  1918. 

Entries  in  peifonnance  of  public  datf-4  Cal.  074;  81  Cal.  140, 900; 
39  CaL  521 :  by  officer  or  board  of  officers,  etc.,  sec.  1920. 

§  1921.  A  transcript  from  the  record  or  docket  of  a 
justice  of  the  peace  of  a  sister  State,  of  a  judgment  ren* 
aered  by  him,  of  the  proceedings  in  the  action  beforo  the 
judgment,  of  the  execution  and  return,  if  any,  subscribed 
by  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  fiecti<Hi,  is  admissible  evidence  of  the  facts  stated 
therein. 

J  1 1922.  There  must  be  attached  to  the  transcript  a  cer-* 
cate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and 
klso  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
Seace  in  the  county,  and  that  the  signature  is  genuine, 
uch  judgment,  ])roceedings,  aud  jurisdiction  may  also 
be  provea  by  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
cate must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  clerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
Jnly  lst>  1874. 
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S  1947.  Copies  of  entries  also  allowed. 

I  1948.  Privato  writings  acknowledged  and  certified.  > 

$  1949.  County  clerks  to  keep  private  papers  deposited. 

§  1950.  Public  records  not  to  be  carried  about. 

§  1929.  Private  ^nritings  are  either-r- 

1.  Sealed;  or, 

2.  Unsealed. 

No  distimctlon--between  sealed  and  unsealed  writings*  sec.  1932. 

§  1930.  A  seal  is  a  particular  si^,  made  to  attest  in 
the  most  formal  manner,  the  execution  of  an  instrument.. 
Seal  generall7--sec.  14  and  notes :  requisite,  sec.  1931. 

§  1931.  A  public  seal  in  tbis  State  is  a  stamp  or  im- 
pression made  by  a  public  officer  with  an  instrument  pro- 
vided by  law,  to  attest  the  execution  of  an  official  or  pub- 
lic document,  upon  the  paper,  or  upon  any  substanco  at- 
tached to  the  paper,  which  is  capable  of  receiving  a  visiblo 
impression.  A  private  seal  may  be  made  in  the  samo 
manner  by  any  instrument,  or  it  may  be  mudo  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "seal"  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized^ 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  1st,  1874.] 

Scopo  of  word  '» seal  "—sec.  14. 

Impression  of  seal— Civil  Code,  sec.  i628;  5  CaL  220, 815. 

Seal  of  corporation— 22  Cal.  156;  52  Cal.  192. 

Seals  of  courts--socs.  147-153. 

5  1932.  There  shall  be  no  aifiFerence  hereafter,  in  this* 
State,  between  sealed  and  unsealed  'writings.  A  writing 
under  seal  may  therefore  be  changed,  or  altogether  dis- 
cl^urged,  by  a  writing  not  under  seal.  [In  effect  July  1st, 
1874.] 

Corresponding  provision— see  Civil  Code,  sec.  1629. 

Bcforo  distinction  abolished— 13  Cal.  220,  510;  15  Cal.  363:  16  Cal. 
165:  impeaching  consideration  of  sealed  Instrument,  6  Cal.  134, 6>>4;  10 
cal.  461 ;  12  Cal.  286 ;  13  Cal.  30 ;  U  Cal.  19. 

Agreement  of  composition— requires  no  seal,  sec.  1934. 

Under  Mexican  system— no  distinction,  sec.  14n. 

§  1933.  The  execution  of  an  instrument  is  the  sub- 
gcribing  and  delivering  it,  with  or  without  affixing  a  seal< 

Execution  of  instrument— subscribing,  28  CaL  157;  27  Cal.  332;  49 
Cal.  192;  51  Cal.  404,473:  deltverinsr, 5  Cal.  319;  13  Cal.  502;  51  Cal.  573: 
effect  of  seal,  before  distinction  abolished,  lu  Cal.  5.4. 

§  1934.  An  agreement  in  writing  without  a  seal,  for 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory 
as  If  a  seal  were  afExed. 
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§  1935.  A  subscribing  witness  is  ono  who  sees  a  writing 
executed  or  Iiears  it  acknowledged,  and  at  tlie  request  of 
the  party  thereupon  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  books  oi  science  or  art»  and 
published  maps  or  charts,  when  made  by  persons  indif- 
lerent  between  the  parties,  are  prima  facifi  evidence,  of 
facts  of  general  notoriety  and  interest.  [In  effeot  Jaly 
1st,  1874.J 

Books— as  aid  to  court,  sec.  1875:  as  evidence,  sec.  1900:  presomptioiu 
as  to,  sec.  1U63,  subds.  35, 36. 

§  1937.  The  original  writing  must  be  produced  and 
proved,  except  as  provided  in  sections  eighteen  hundred 
and  fifty-live  and  nineteen  hundred  and  nineteen.  If  it 
has  been  lost,  proof  of  the  loss  must  first  be  made  before 
evidence  can  be  given  of  its  contents.  Upon  such  proof 
being  made,  together  with  proof  of  the  due  execution  of 
the  writiu!^,  its  contents  may  be  proved  by  a  copy,  or  by 
a  recital  of  its  contents  in  some  authentic  document,  or  by 
the  recollection  of  a  witness,  as  provided  in  section 
eighteen  hundred  and  fifty-five. 

Evidence  of  contents  of  instrament— lost  deed,  49  CaL  263:  proof 
before,  3  Cal.  437;  49  Cal.  653. 

§  1938.  If  the  writing  be  in  the  custody  of  the  adverse 
party,  he  must  first  have  reasonable  notice  to  produce  it. 
If  he  then  fail  to  do  so,  the  contents  of  the  writing  may 
be  proved  as  in  case  of  its  loss.  But  the  notice  to  pro- 
duce it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtamed  or  with- 
held by  the  adverse  party. 

Document  in  possession— of  opponent,  sec.  1855,  subd.  2  and  note. 


§  1940.  Any  writing  may  be  i>roved  either: 

1.  By  any  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  genuineness  of  the  handwriting  of 
the  maker;  or, 

3.  By  a  subscribing  witness.    [In  effect  July  let,  1874.} 
Proof  of  execution  of  writing— by  admission,  sec.  1M2. 
Subdivision  2.   Proof  of  handwriting— sees.  1948. 
SuBDivisioir  3.   Subscribing  witness— sec.  1935;  SCal.  427;  12  Cal. 

S93,426;  14  Cal.  18;  26  Cal.  393;  27  Cal.  238:  other  evidence  of  ezecntloo, 
.wben  admissible,  sec.  1941 :  on  contest  of  .wUl»  sec.  1319. 
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§  1941.  If  the  subscribing  witness  denies  or  does  not 
recollect  the  execution  of  tlie  writing,  its  execution  ma^^ 
still  be  proved  by  other  evidence. 

§  1942.  Where,  however,  evidence  is  given  that  the 
party  against  whom  the  writing  is  offered  has  at  any  tiine 
admitted  its  execution,  no  other  evidence  of  the  execution 
need  be  ^iven,  wlien  the  instrument  is  one  mentioned  in 
section  nineteen  hundred  and  forty-five,  or  one  produced 
from  the  custody  of  the  adverse  party,  and  has  been  acted 
upon  by  him  as  genuine. 

§  1943.  The  handwriting  of  a  person  may  be  proved 
by  any  one  who  believes  it  to  be  Iiis,  and  wlio  has  seen 
him  write,  or  has  seen  writings  purporting  to  be  his,  upon 
which  he  has  acted  or  been  charged,  and  who  has  thus 
Squired  a  knowledge  of  his  handwriting. 

Oomparison  of  lxaxidwriting;--47  Cal.  394 :  exf>erts,  50  Cal.  463. 

§  1944.  Evidence  respecting  the  handwriting  may  also 
be  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 
party  against  whom  the  evidence  is  offered,  or  proved  to 
be  genuine  to  the  satisfaction  of  the  judge,  t^n  effect 
July  Ist,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
the  comparisons  may  be  made  with  writings  purporting  to 
be  genuine,  and  generally  respected  ana  acted  upon  as 
sucn,  by  persons  having  an  interest  in  knowing  the  fact. 

Fresomptioxi— that  ancient  writing  is  genuine,  sec.  1968,  siibd.  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  f  ol- 
io W.iitt:  cases: 

1.'  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  effect  July  1st,  1874.] 

Entries  in  books— repeatecl,  sec.  1947 :  as  evidence  in  favor  of  party 
making  them,  2  Gal.  172:  7  Cal.  186;  14  Cal.  573;  17  Cal.  6S,  466:  of  af- 
legeU  partnership,  23  CaL  511:  49  Cal.  105:  where  alteration,  sec.  1982: 
ifCal.  324. 

§  1947.  When  an  entry  is  repeated  in  the  regular 
course  of  business,  one  being  copied  from  another  at  or 
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near  the  time  of  the  transaction,  all  the  entries  are 
equally  regarded  as  originals. 
Entry  copied— from  slate,  14  GaL  573. 

§  1948,  Every  private  writing,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  of  sach 
acknowledgment  or  proof  is  prima  facie  evidence  of  the 
execution  of  tiie  writing  in  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  Ist,  1874.] 

Conveyance  of  real  property— as  evidence,  sec.  1951. 

§  1949  of  said  Code  is  repealed.  [In  effect  July  1st, 
1874.J 

§  1950.  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  a  transcript  of  which  is  admissiole  m 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept,  except  upon  the  order  of  a  court,  in  cases  where  the 
Inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  pending,  or 
where  the  court  is  held  in  the  same  building  with  sach 
office.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  ana  certified,  as  pro- 
vided in  the  Civil  Code,  may,  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence,  in  an 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  may  also  be  read  in 
evidence,  with  the  like  effect  as  the  origmal,  on  proof,  by 
affidavit,  or  otherwise,  that  the  original  Is  not  in  the  pos- 
session or  under  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  1st,  1874.] 

Certified  copies  of  conveyances— when  admissible^  25  GaL  IM;  tt 
CaL  50, 238;  88  Cal.  1216, 449, 
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CHAPTER  IV. 

MATCRTATi  OBJECTS  PRESENTED  TO  THB 
8ENSE3,  OTI^H  THAN  WRITINGS. 

S  1951.  Material  objects. 

§  1954.  Whenever  an  object,  cognizable  by  the  senses; 
hsA  such  a  relation  to  the  fact  in  dlspate  as  to  afford  rea- 
sonable grounds  of  belief  respectinig;  it,  or  to  make  an  item 
in  the  sum  of  the  evidence,  such  object  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
be  proved  by  witnesses.  The  admission  of  such  evidence 
must  be  regulated  by  the  sound  discretion  of  the  court. 

Iffaterial  ol>jecti--^blood-Bpots  provable  by  witnesses,  49  Cal.  485.     > 

CHAPTER  V. 

INDIRSCT    EVIDENCE,   INFERENCES,    AND 

PRESUMPTIONS. 

1957.  Indirect  evidence  classified.  * 

ir>r>3.  Infcrenco  defined. 
1X).7.  Presumption  defined. 
1930.  When  an  inference  arises. 

Iir/iil.  Presumptions  may  bo  coutroTerted,  when. 
1C62.  Specification  of  conclizsivo  presumptions. 
1963.  All  other  presumptions  may  l)e  controverted, 

§  1957.  Indirect  evidence  is  of  two  kinds: 

1.  Inferences;  and, 

2.  Presumptions. 

§  1958b  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex* 
press  direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 

• 

i  1960.  An  inference  must  be  founded-- 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted 
by  a  consideration  of  tbe  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person; 
whose  act  is  in  question,  the  course  of  business,  or  the 
course  of  nature.  .  ...  . .  .» 
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4.  That  a  person  takes  ordinary  care  of  liis  own  con- 
cerns 

6.  That  evidence  -willfully  suppressed  would  be  adverse 
if  produced. 

0.  That  hijjher  evidence  would  be  adverse  from  inferior 
bein;?  produced. 

7.  That  money  paid  by  one  to  another  was  duo  to  the 
latter. 

8.  That  a  thing  delivered  by  one  to  another  belonged  to 
the  latter. 

0.  That  an  obligation  delivered  up  to  the  debtor  has 
been  paid. 

10.  That  former  rent  or  installments  have  been  paid 
when  a  receipt  for  latter  is  produced. 

11.  That  things  which  a  person  possesses  are  owned  by 
bim. 

•  12.  That  a  person  is  the  owner  of  property  from  exer- 
cising acts  of  ownership  over  it,  or  from  common  reputa- 
tion of  .his  ownership. 

13.  That  a  person  m  possession  of  an  order  on  himself 
for  the  payment  of  money,  or  tho  delivery  of  a  thing.  Las 
paid  tho  money  or. delivered  tho  thing  accordingly. 

14.  That  a  person  acting  in  a  x>ublic  ofilce  was  regularly 
appointed  to  it. 

16.  That  official  duty  h^  been  regularly  performe<l. 

IG.  That  a  court  or  judge,  acting  as  such,  whether  in  this 
State  or  any  other  State  or  country,  was  acting  in  the  law- 
ful esercise  of  his  jurisdiction. 

.  17.  That  a  judicial  record,  when  not  conclusive,  does 
Still  correctly  determine  or  set  forth  the  rights  of  the  par- 
ties. 

18.  That  all  matters  within  an  issue  were  laid  before  tbe 
jury  and  passed  upon  by  them;  and  in  like  manner,  that 
all  matters  within  a  submission  to  arbitration  wero  laid 
before  the  arbitrators  and  i)assed  upon  by  them. 

10.  That  private  transactions  have  been  fair  and  regn^ 
lar. 

L'D.  That  the  ordinary  course  of  business  has  been  fol- 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  vna 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promissory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  tho  noto  or  bill. 

23.  That  a  writing  is  truly  dated. 

21.  That  a  letter  duly  directed  and  mailed  was  received 
In  the  regular  course  of  the  mail. 
Z5.  Identity  of  person  from  identity  of  name. 
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26.  That  a  person  not  heard  from  in  seven  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the 
thing  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordi* 
nary  course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into 
contract  of  copartnership. 

SO.  That  a  man  and  woman  deporting  themselves  as  hus- 
band and  wife  have  entered  into  a  lawful  contract  of 
marriage. 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no 
divorce  from  bed  and  board,  is  legitimate. 

92.  That  a  thing  once  proved  to  exist  continues  as  long 
as  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

34.  That  a  document  or  writing  more  than  thirty  years 
old,  is  genuine,  when  the  same  has  been  since  generally 
acted  upon  as  genuine,  by  persons  having  an  interest  in 
the  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
be  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
contain  reports  of  cases  adjudged  in  the  tribunals  of  the 
State  or  country  where  the  book  is  published,  contains 
correct  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
convey  real  property  to  a  particular  person,  has  actually 
conveyed  to  nim,  when  sucli  presumption  is  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  live  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights,  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  public 
for  that  purpose. 

39.  That  tuere  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

40.  When  two  persons  perish  in  the  same  calamity,  such 
as  a  wreck,  a  battle,  or  a  conilagration,  and  it  is  not  shown 
who  died  first,  and  there  are  no  particular  circumstances 
from  which  it  can  be  inferred,  survivorship  is  presumed 
from  the  probabilities  resulting  from  the  strength,  age, 
and  sex,  according  to  the  following  rules : 

First.— li  both  of  those  who  have  perished  were  under 
the  age  of  fifteen  years,  the  older  is  presumed  to  have 
survived. 
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SVBDTTIAOV  29.  Oopartnem-29  CM.  287;  4»€aL  Ml. 

SUBDiviBioir  SO.  Iffarriage— Civil  Code,  sees.  68-78;  10  GaL6l7;  26 
CaL  1S2;  47  Cal.  621 ;  53  Cal.  568. 

SuBDivisioir  SI.  Legitimacy— IS  Cal.  101. 

SUBBivisiosr  33.   Law«1»e7«d~51-CaL210. 

Subdivision  36.   Foreign  law8-21  Cal.  22^  82  CaL  60. 

SUBDiYiQlov  19.  Ooniideratloa  of  oontract>HMe  siibd.  21,  note. 

PRESUMPTIONS  IN  VABIOUS  OASE^ 

'  Adnltery  ■<!  CaL  107.  Ancient  wridng—wben  deemed  gemiino, 
eec.  1963,  subd.  84.  Authenticity  of  book— wlien  presumed,  eeo.  1963, 
fiubd.  85.^^  jBorial  ground— dedication  to  public,  sec.  1063,  subd.  83. 
Check— 45  Cal.  41tf.  Oommooaty  property— |'i  Cal.  251.  Conclusive 
presumptions— sec.  10G2  uud  notes.  Oontinnance— of  exisUog  thing, 
sec.  1963,  subd.  82. '  Qontract— consideration  for,  sec.  1963,  subd.  89. 
Conveyance  of  ezocutorj  etc.— sec.  luOl.  Date— of  writing,  correct, 
sec.  1963, subd.  23  and  note:  of  indorsement,  see  that  hea<L  Dispute 
«hU  «mwapftions-6cc.  1&63,  and  note  sujn-et.  Entire  issue,  eto.— 
AibmittedfSec.  19G3.  subd.  id.  Evidenco  suppressed— would  be  ad* 
verse,  wc  1963,  subd.  5.  Execution  of-conveyance,  sec.  1963,  subd.  87. 
Fire  department  records— Political  Code,  sec.  &J41.  Foreign  laws- 
embodied  in  reports,  sec.  1363,  subd.  83  and  uote.  Higher  •▼idenoe— 
adverse,  see.  1 .63,  subd.  0.  Identity— of  person  from  name,  sec.  1963, 
*snbd.  25  and  note.  Indorsement— of  ncgotlablo  paper,  deemed  made 
«t  date,  sec.  1963,  subd.  22.  Innocenoo— sec.  196:i.  stilxl.  1.  Jurisdic* 
tipn-Hpresumed,  snc  llKU.subd.  16.  Law  obeyed— sec.  1963,  subd.  33. 
Legitimacy— sec.  1963,  subd.  31  and  note.  Letters  received— in  regu- 
lar course  of  maU,  sec.  1963,  subd.  21.  Militia  fine— Political  Code.  sec. 
1935.  Money— paid,  was  duo,  sec.  1963,  subd.  7 :  in  county  treasury,  31 
Cal.  74.  Negligence— 25  Cal.  467;  23  Cal.  627:  44  Cal.  83.  Notary's  prot- 
'est— Political  Code,  sec.  705.  Obligation  delivered  back— has  oeen 
.1>ald,  sec  1968,  subd.  9.  Officer  regularly  appointed— sec.  1963.  subd. 
M  and  note.  Official  and  judicial  duty  regcdarly  porformed-sec. 
1963,  subds,  15, 16,  and  notes.  Ordinary  care— taken,  sec.  1963,  subd.  4. 
Ordinary  consequences— intended,  sec.  1963,  subd.  8.  Ordinary 
'course  of  business— followed,  sec.  1C63,  subd.  20  and  note.  Ordinary 
conrse  of  nature,  etc.— sec.  1963,  subd.  28.  Ownerriiip— whence  pre- 
sumed, sec.  1963.  subd.  12:  from  possession,  sec.  1968,  sood.  1 1  and  note. 
Partnership— whence  presumed,  sec.  19U3,  subd.  29  and  note :  special, 
ClTil  Code,  eec.  24S4:  use  of  fictitious  names  in.  Cirll  Code,  sees.  2466^ 
.2471.  Person  not  heard  irom— hi  seven  years,  deemed  dead,  sec.  1968, 
subd.  26  and  note.  Possession  imports  ownership— sec.  Iii<i3,  subd. 
11  and  note.  Possessor  of  order  on  liimself— sec.  1963,  subd.  26  and 
note.  Aivate  transactions— deemed  regular,  see.  1968,  subd.  19.  Pro- 
.hate  Court  order— for  disclosure  of  property,  sec.  1460.  Promissory 
note,  eto.-~lmports  consideration ,  sec.  1963,  subd.  21  and  note.  Booeipt 
—later.  Imports  previous  payments,  sec.  1963,  subd.  10:  onlypHma/octe 
-  evidence,  43  Cal.  635.  BecordHudiclal  deemed  correct,  see,  1963,  subd. 
.  17.  Short-hand  notes— sec.  27J.  Stock— sale  for  assessments.  Civil 
.  Code,  sec.  348.  Surveys— Political  Code,  sec.  3973.  Surviving  calam- 
ity—sec.  1968,  subd.  40.  Thing  delivered— to  owner,  see,  1968,  subd.  8 
and  note.   Unlawftil  intents-sec.  1968,  subd.  2. 
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CHAPTEB  VI. 
INDISFX2NSABIJa  JblVlDimCU 

1 1987.  Indispensable  eridcnce,  what. 

I  1968.  To  prove  usage,  perjury,  and  treMon,  more  than  one  wltiiea 

required. 
S  1969.  Will  to  be  In  writing. 

!1970.  How  revoked. 
1971.  Transfer  of  real  property  to  be  !n  writing. 
1072.  Lasisection  not  to  extend  to  certain  cases. 
I  1<>73.  Agreement  not  iu  writing,  when  Invalid. 
S  1974.  Bepresentation  of  credit  uy  writing. 

§  1967.  The  law  makes  certain  eridcnce  necessary  to 
the  yaliditj  of  particular  acts,  or  the  proof  of  particalar 
facts. 

§  1968.  Perjury  and  treason  must  be  proved  by  testi- 
mony of  more  than  one  witness.  Treason  by  the  testi- 
mony of  two  witnesses  to  the  same  overt  act;  and  perjury 
by  the  testimony  of  two  witnesses,  or  one  witness  and 
corroborating  circumstances. 

Two  witnessea— for  probate  of  lost  will,  sec.  1339. 

§  1969.  A  last  will  and  testament,  except  a  nnncupative 
will,  is  invalid,  unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  Itself  must  be 

{produced,  or  secondary  evidence  of  its  contents  be  given. 
In  effect  July  1st,  1874.] 
2K>at  or  destroyed  will— probate  of,  sees.  133&-134L 

fl970.  A  written  will  cannot  be  revoked  or  altered 
erwise  than  as  provided  in  the  Civil  Code.    [In  effect 
July  1st,  1874.] 
Berocation  or  alteration  of  will— see  Civil  Code,  see.  1398  «f  aeg. 

§  1971.  No  estate  or  interest  in  real  property,  other 
than  f oir  leases  for  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  it,  or  in  any  manner  ro- 
lating  thereto,  can  be  created,  granted,  assigned,  surren- 
dered, or  declared,  otherwise  than  by  operation  of  law,  or 
a  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  grantmg,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent  thereunto 
authorized  by  writing. 
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Scope  of  sectioii— application  restricted  by,  Bee.  1972* 

Corresponding  proriaion— Civil  Code,  sec  1001. 

Real  propertj— estate,  iuterest,  etc.,  in,  compuo  sec.  1973,  snbd.  6s 
bill  of  sale  insnfflcientt  &3  CaL  191:  mortgage  lien  can  only  be  created 
by  writing,  A3  CaL  <>77. 

Tynst--Civil  Code,  sec.  822;  6  Cai.  154. 

§  1972.  The  preceding  section  must  not  be  conBtrued 
to  affect  the  power  of  a  testator  in  the  disposition  of  bis 
xeal  property  by  n  last  will  and  testament,  nor  to  prevent 
any  trust  from  arising  or  being  extinguished  by  implica- 
tion or  operation  of  law,  nor  to  abridge  the  power  of  any 
court  to  compel  tho  specillc  performance  of  an  agreement, 
in  case  of  i)art  performance  thereof. 

Tnist8-impUed,21  Cat.  02 ;  22  Cal.  575;  27  CaL  119;  35  Cal.  481 ;  36  CaL  94. 

Part  performance— enforcing  verbal  contract  after,  1  Cal.  119,207;  10 
CaL  150;  19  CaL  447;  21  CaL  142;  35  Cai.  646;  3)  CaL  100;  44  CaL 5^5;  43 
Cal.  194 :  executed  parol  agreement  to  convey  laud,  not  within  statute, 
02  CaL  561. 

§  1973.  In  the  following  cases  the  agreement  is  in- 
Talid,  unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  tho  party 
-charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree- 
ment, cannot  be  received  without  the  writing  or  second- 
ary evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  per* 
formed  within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty-seven  hundred  and  ninety-four  of  the 
Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marry ; 

4.  An  agreement  lor  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action,  or  pay  at  the  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
entry  by  the  auctioneer  in  his  sale-book,  at  tho  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  tue  i^urchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  saliicient  memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  cliarged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  In  writing,  subscribed  by  the  party 
sought  to  be  charged. 


TITLE  m. 

Of  the  Production  of  Evidenoa 


Chap.  I.    By  whom  to  be  produced.    §§  1961*1962. 
n.    Means  of  production.    §§  1985-1997, 
m.    Kanner  of  production.    $§2002-2064. 
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rected  to  u  peison  ancl  requirinff  liia  attendance  at  a  par- 
ticular time  and  i)lace  to  testify  as  a  witness.  It  may 
also  require  him  to  bring  with  him  any  books,  documents, 
or  other  tlungs  under  his  control,  which  he  is  bound  by 
law  to  inoduce  in  evidence. 

§1986.  ThesubpcenaisisaaedasfolfowB: 
L  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  is  issued  under  the  eeal  of  the  cooit 
before  which  the  attendance  is  required,  or  in  which  the  ; 
issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  jndise-, 
justice,  or  other  officer  authorized  to  administer  oaths  or 
take  testimony  in  any  matter  under  the  laws  of  thi» 
State,  it  is  issued  by  the  judge,  justice,  or  any  other  officer 
before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  any  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by 
the  laws  of  the  United  States  to  take  testimony,  it  may 
bo  issued  by  any  judge  or  justice  of  the  peace  in  places- 
within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certiilcate  of  contumacy  to 
said  court,  to  punish  contempt  of  their  process,  as  smfh 
judge  or  justice  could  exercise  if  tbe  subpoena  directeid 
the  attendance  of  tbe  witness  before  their  courts  in.  an 
matter  i)ending  therein. 

§  1987.  The  service  of  a  subpcana  is  made  by  shonnni; 
the  original  and  delivering  a  copy,  or  a  ticket  containixig: 
its  substance,  to  tbe  witness  personally,  giving  or  offering 
to  liim  at  the  same  time,  if  demanded  by  him,  the  fees  to 
which  he  is  entitled  for  travel  to  and  from  the  fdace 
designated,  and  one  day's  attendance  there.  The  serv- 
ice must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attend- 
ance.   Such  service  may  be  made  by  any  person. 

§  1988L  If  a  witness  is  concealed  in  a  building  or  vessel. 
80  as  to  prevent  the  service  of  a  subpoena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  a  subpoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  the 
materiality  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  the  subpoena;  and  the  sheriff  must 
serve  it  accordingly,  and  for  that  purpose  may  break  into 
the  building  or  vessel  where  the  witness  is  concealed. 
Pbtal  Afpshdiz.- 
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§  1989.  A  witness  is  not  obliged  to  attend  as  a  witness 
before  any  court,  judge,  justice,  or  any  otlier  officer,  out 
of  the  county  in  whicn  he  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his- place  of  residence  to  the 
place  of  trial. 

§  1990.  A  person  present  in  court,  or  before  a  judicial 
oflicer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  subpoena  issued  by  sach 
court  or  officer. 

§  1991.  Disobedience  to  a  subpoena,  or  a  refusal  to  be 
Dworn,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
davit or  deposition  when  required,  may  be  punished  as  a 
contempt  by  the  court  or  ofiicer  issuing  the  subpoena  or 
requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
a  party,  bis  complaint  or  answer  may  be  stricken  out. 

Disobedience  to  snbpcena— 46  Cal.  82. 

Refusal  to  answer— sec.  2065;  85  Cal.  88. 

Contempt— sees.  1209, 1219. 

§  1992.  A  witness  disobeying  a  subpoena  also  forfeits 
to  the  party  aggrieved  the  sum  of  one  hundred  dollars. 
and  all  damages  which  he  may  sustain  by  the  failure  of 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

§  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
eourt  or  officer  issuing  the  subpoena,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issae  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  his  at- 
tendance was  required. 

§  1994.  Every  warrant  of  commitment,  issued  by  a 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  aqa 
if  it  be  tor  refusing  to  answer  a  question,  such  question 
must  be  stated  in  the  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  the 
witness  may  be,  and  must  be  executed  by  him  in  the 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his  temporary  re- 
moval and  production  before  a  court  or  officer,  for  the 
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purpose  of  being  orally  examined,  may  be  made  as  fol* 
lows : 

1.  By  the  court  itself  in  which  the  action  or  special  pro- 
ceeding is  pending,  unless  it  be  a  Jil^tice's  Court; 

2.  By  a  justice  of  the  Supreme  Court,  or  a  judge  of  the 
Superior  ('ourt  of  the  county  where  the  action  or  proceed- 
ing is  pending,  if  pending  before  a  Justice's  Court,  or 
betore  a  judge  or  other  person  out  of  tsourt.  [In  effect 
April  16th,  1880.] 

§  1996.  Such  order  can  only  be  made  on  the  motion 
of  a  party,  upon  affidavit  showing  the  nature  of  the  ac- 
tion or  proceeding,  tbe  testimony  expected  from  the  wit* 
ness,  and  its  materiality. 

§  1997.  If  the  witness  be  imprisoned  in  the  county 
wliere  the  action  or  proceeding  is  pending,  his  production 
mAy  be  required.  In  all  ojbher  cases  Us  examination, 
wAen  allowed,  must  be  taken  upon  deposition. 
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CHAFTEB  m. 

soLAJSC&EEi  OP  PRODxrcnon: 

Ajser,  I.  MoDK  or  Taeino  tbk  TssTiMOisrr  of  WinrKssK 
II.  Affidavits. 

in.    I>KP081T10NS. 

IV.    HAinf  ER  OF  TAKTITQ  DEPOSITTOWS  t>XTT  OFTH»  STATTt. 
JIT.    ViANWK  OF  TAKINa  DBFOSlTiOirB  IS  TUK  STATX. 
VI.    ftEWEBAT.  RtLJiS.  OF  F.X  AMTW ATIOK* 

ABTICLH  I. 

Hook  OB'  Tajobo  tuk  TasxiMOisrr  of  WItjijbmub. 

I  2002.  Testlnwny^  In  wltat  mode  takdn. 
S  2003.  Affidavit  defined. 

1 2004.  A  depoeitlon  defined. 

1 2005.  Oratexaminatloa  defined. 
S  2006.  Depositionrbow  taken. 

§  2002.  The  testiniony  of  witnesses  ia  taken  in  tliree 
modes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  under 
oath,  made  without  notice  to  the  adverse  pcurty . 

Affidavit8r-Hsec.2009  et  uq. 

§  2004.  A  deposition  is  a  written  declaration  under 
oath,  made  upon  notice  to  the  adverse  party  lor  the  par- 
pose  of  enabling  him  to  attend  and  crossrexamine. 

Depositions— sees.  2019-2021 :  form  of,  sec.  200& 

§  2005.  An  oral  examination  is  an  examination  in 
presence  of  the  jury  or  tribunal  which  is  to  decide  the 
tact  or  act  upon  it,  the  testimony  beinf^  heard  by  the  }ary 
or  tribunal  from  the  lips  ol  the  witness. 

General  roles  of  examination— sees.  2042-2064. 

§  2006.  Depositions  must  be  taken  in  the  form  of  quea- 
tiott  and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  taking  depos^tiona— formerly,  in  narratlTefonn*UCaL  Ml 
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ABTICLB  n. 

Affidavits. 

2009.  AffldftTlts  and  d6poiritloD9.  how  taken. 

2010.  Eyidence  of  pubucation,  what. 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  in  this  State,  before  whom  may  be  taken 
in  this  State. 

S  2013.  If  made  iu  another  State  of  the  United  States,  before  whom 

taken. 
S  2014.  If  made  in  a  foreign  country,  before  whom  taken. 
I  2015.  Certificate  of  the  clerk,  if  taken  before  a  Judce  of  a  conrt  ont 

of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleadins 
or  a  paper  in  a  special  proceeding,  to  prove  tne  service  of 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any.  other  case  expressly  permitted  by 
some  otber  provision  of  this  Code. 

Use  of  affldavits— SlCal.  203. 

Signature— not  essential,  15  CaL  53. 

In  foreign  language— excluded,  23  Cal.  418. 

Extent  of  affidavit— 27  CaL  286. 

§  2010.  Evidence  of  the  publieadon  of  ft  dotitiment  or 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge, 
to  be  published  in  a  newspaper,  may  be  given  by  the  am- 
davit  of  the  printer  of  the  newspaper,  or  his  foreman  or 
X>rincipal  clerk,  annexed  to  a  copy  of  the  document  or> 
notice,  specifying  the  times  when  and  the  paper  in  which/ 
the  publication  was  made. 

Affidavit  of  publication— see  sec.  413»:  "proprietor"  synonymous 
with  "  printer,'^  37  CaL  4fia. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  witu  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  eertified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  fads  evidence  of  the  facts  stated 
therein.    [In  effect  July  1st,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 
or  officer  of  this  State,  ma^  be  taken  before  any  judge  or 
clerk  of  any  court,  or  any  justice  of  the  peace  or  notary 
public  in  this  State. 

Persons  authorized  to  take  afiUUnrits— sec.  179,  subd.  3:  official 
character  of  Justice  of  the  peace,  within  the  State,  need  not  appear^ 
15CaL53. 
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§  20ia  An  affidavit  taken  in  another  State  of  the 
United  States,  to  be  used  in  this  State,  may  be  taken  be- 
fore a  commissioner  appointed  by  the  governor  of  this 
State  to  take  affidavits  and  depositions  in  such  other 
State,  or  before  any  notary  public  in  another  State,  or 
before  any  judge  or  clerk  of  a  court  of  record  having  a 
.seal.    [In  effect  July  1st,  1874.] 

§  2014.  An  affidavit  taken  in  a  foreign  country  to  bo 
used  in  this  State*  may  be  taken  before  an  embassador, 
minister,  consul,  vice^onsul,  or  consular  agent  of  tUo 
United  States,  or  before*  any  judge  of  a  court  of  record 
having  a  seal,  in  such  foreign  country.  [In  effect  July 
1st,  1874.] 

§  2015.  When  an  affidavit  is  taken  before  a  judge  of  a 
court  in  another  State,  or  in  a  foreU^n  country,  the  sen- 
uineness  of  the  signature  of  the  judge,  the  existence  of 
the  court  and  the  fact  that  such  judge  is  a  member  thereof » 
must  be  certified  by  the  clerk  of  the  court,  under  the  seal 
thereof. 

ABTICLE  nL 

DEP08ITI0H8. 

iS019.  Deposltloiif  ivben  mod. 
2m.  Testimony  of  a  witness  oat  of  the  State,  when  taken. 
2021.  In  the  State,  when  taken. 

§  2019.  In  all  cases  other  than  those  mentioned  in  sec- 
tion two  thousand  and  nine,  where  a  written  declaration 
under  oath  is  used,  it  must  be  a  deposition  as  prescribed 
by  this  Code. 

§  2020.  The  testimonv  of  a  witness  out  of  the  State 
may  be  taken  by  deposition,  in  an  action,  at  any  time 
after  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and,  in  a  special  proceeding,  at  anytime  after 
a  question  of  fact  has  arisen  therein. 

Manner  of  taking  depositions  ont  of  the  State— sec.  2084  el  seq. 

f2021.  The  testimony  of  a  witness  in  this  State  may  be 
en  by  deposition  in  an  action  at  any  time  after  the 
service  of  the  summons  on  the  appearance  of  the  defend- 
ant, and  in  a  special  proceeding  after  a  question  of  fact 
has  arisen  therein,  in  the  following  cases:  • 

1.  When  the  witness  is  a  part^  to  the  action  or  proceed- 
ing, or  an  officer  or  member  of  a  corporation  which  is  a 
party  to  the  action  or  proceeding,  or  a  person  for  whose 
immediate  benefit  the  action  or  proceeding  is  prosecuted. 
or  defended. 
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2.  When  the  witness  resides  ont  of  the  county  in  which 
his  testimony  is  to  be  used. 

3.  When  the  witness  is  about  to  leaye  the  county  where 
the  action  is  to  be  tried ,  and  will  probably  continue  ab- 
sent when  the  testimony  is  required. 

4.  When  the  witness,  otherwise  liable  to  attend  the 
trial,  is  nevertheless  too  infirm  to  attend. 

5.  When  the  testimony  is  required  upon  a  motion,  or  in 
any  other  case  where  the  oral  examination  of  the  witness 
is  not  required 

6.  When  the  witness  is  the  only  one  who  can  establish 
facts  or  a  fact  material  to  the  issue;  provided^  that  the 
deposition  of  such  witness  shall  not  be  used  if  his  presence 
can  be  procured  at  the  time  of  the  trial  of  the  cause. 
[In  effect  March  9th,  1878.] 

Deposition— mode  of  taking,  sec.  2006:  who  may  take,  2  Cal.  25;  sec. 
179,  subd.  S;  in  this  state,  manner  of  taking,  sec.  2031  etaeq. :  namo  part 
of  testimony,  49  Cal.  383 :  service  of,  47  Cal.  644 :  strict  construction  1)Cf> 
fore  Code,  2  Cal.  26, 383 :  amending  answer  after*  47  Cal«  174. 

SUBDrv^isioir  1.-  Party,  etc.— 29  Cal.  619. 

SUBDIVISIOK  2.   Ont  of  county— 29  Cal.  619.  > 

ARTICLE  IV. 

HAinsnEB  07  TAKZETO  DEPOSITIOITS  OUT  OT  THE  STATIS. 

S  2024.  Testimony  of  witness  out  of  State  taken  npon  commission  Is- 
sued under  seal,  upon  notice.  To  whom  to  issue. 

S  2025.  Proper  interrogatories  may  be  prepared,  or  may  be  waived  by 
the  parties. 

!20Z6.  Authorities  and  duties  of  commissioner. 
2027.  Trial,  when  postponed  for  raason  of  non-return  of  commission, 
2028.  Depositions,  by  whom  used. 

§  2024.  The  deposition  of  a  witness  out  of  this  State 
may  be  taken  upon  commission  issued  from  the  court, 
under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof,  on  the  application  of  either  party,  upon 
five  days'  previous  notice  to  the  other.  If  issued  to  any 
place  within  the  United  States,  it  may  be  directed  to  a 
person  agreed  upon  by  the  parties,  or,  if  they  do  not 
an^ee,  to  any  judge  or  justice  of  the  peace,  or  commis- 
sioner, selected  by  the  court  or  judge  issuing  it.  If  issued 
to  any  country  out  of  the  United  States,  it  may  be  di- 
rected to  a  minister,  embassador,  consul,  yice-consul,  or 
consular  agent  of  the  United  States  in  such  country,  or 
io  any  person  agreed  upon  by  the  parties.  [In  effect  Ax>ril 
16th,  1880.] 

Oommisiioner— estoppel  to  dispute  regularity  of  appointment,  2T 
Oal.877. 
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§  2025.  Sach  proper  interrogatories,  direct  and  ctoba, 
as  the  respective  parties  may  prepare  to  be  settled,  n 
the  parties  disajgree  as  to  their  form,  by  the  judge  or  offi- 
cer granting  the  order  for  the  commission,  at  a  day  fixed 
in  the  order,  may  be  annexed  to  the  commission ;  or,  'whea 
the  parties  agree  to  that  mode,  the  escamination  may  be 
without  written,  interrogatories. 
Int0zrogatoiies-*qae8tk>n  and  answer  in  depositions,  sec  2006. 

§  2026.  The  commission  must  authorize  the  coHuniB- 
sioner  to  administer  an  oath  to  the  witness,  and  to  take 
liis  deposition  in  answer  to  the  interrogatories,  or  \rheii 
the  examination  is  to  be  without  interrogatories,  in  re- 
spect to  the  question  in  dispute,  and  to  certify  the  depo* 
sition  to  the  court,  in  a  sealed  envelope,  directed  to  tbe 
clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usualchimnel  of  coavey- 
ance. 

Certiflcate--secv  208S!n;  27  CH.  372. 

§  2027.  A  trial  or  other  proceeding  must  not  be  post* 
poned  by  reason  of  a  commission  not  returned,  except 
upon  evidence,  satisfactory  to  the  court,  that  the  testi' 
mony  of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Oontinnanoe— none,  where  no  diligence  in  obtaining  commission,  3 

CaL  wn> 

§  2028.  The  deposition  mentioned  in  this  article  may 
be  used  by  either  party  on  the  trial  or  other  proceeding, 
against  any  other  party  giving  or  receiving  the  notlcea 
subject  to  all  just  exceptions. 

ABTICLE  y. 

iCAvirxB  09  Takiho  DSPosiTioirs  nr  tbib  Stats. 

S  2031.  Depositions  may  he  taken  before  a  judge,  etc.,  npon  notice  to 

tbe  adverse  ptxtj, 
S  2032.  Manner  of  taking  oieposltlons.   May  be  used  by  eltbar  pmttf 

on  the  triaL 
'  i  2033.  "When  deposition  exelnded. 
1  f  2034.  A  deposition  once  taken  may  be  read  at  any  tlmo. 

2035.  Deposition  in  this  State  to  be  used  In  other  States. 

2036.  How  to  procure  witness  upon  commission, 
i  2037.  How,  if  no  commission. 

I  i  2038.  Deposition,  bow  taken. 

§  2031.  Either  party  may  have  the  deposition  taken  of 

a  witness  in  this  State,  in  either  of  the  cases  mentioned  in 
section  two  thousand  and  twenty-one,  before  a  judge  or 
officer  authorized  to  administer  oaths,  on  serving .  upon 
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the  odvetse  party  previous  notice  of  the  time  and  place 
of  osaminaticm,  together  with  a  copy  of  an  allidavit,  sliow- 
ing  that  the  case  is  within  that  section.  Such  notice  must 
be  at  least  lire  days,  adding  also  one  day  for  every  twenty- 
five  miles  of  the  distance  of  the  place  of  ezaniination 
from  the  r^dence  of  the  person  to  whom  the  notice  is 
given,  unless,  for  a  cause  shown,  a  judge,  by  order,  pro- 
scribe a  shorter  time.  When  a  shorter  time  is  prescribed, 
a  copy  of  the  order  must  be  served  with  the  notice. 

Notice— absence  of,  ft  Cal.  444:  contents  of,  6  Cal.  058:  proof  of  ticrv- 
Ico  of,  43  Cal.  4S5:  service  of,  before  Code,  47  Cal.C)44:  soMcieucy  of,  ii 
CaL  37 :  time  shortened,  17  CaL  87. 

§  2032.  Either  party  may  attend  the  examination  and 
put  such  questions,  direct  and  cross,  as  may  be  proper. 
The  deposition,  when  completed,  must  be  carefully  read 
to  the  witness  and  corrected  by  him  in  any  particular,  if 
desired;  it  must  then  be  subscribed  by  the  witness,  certi- 
fied by  the  judge  or  officer  taking  the  deposition,  inclosed 
in  an  enveloxM)  or  wrapper,  sealed  and  directed  to  the 
clerk  of  the  court  in  which  the  action  is  pending,  or  to 
sach  person  as  the  parties  in  writing  may  agree  upon,  and 
either  delivered  by  tho  jadge  or  officer  to  the  clerk  or  such 
person,  or  transmitted  through  the  mail,  or  by  some  safe 
private  opportunity;  and  thereupon  such  deposition  may 
be  used  by  cither  party  upon  the  trial  or  other  proceeding 
against  auy  party  giving  or  receiving  the  notico,  subjccc 
to  all  legal  exceptions;  but  if  the  parties  attend  at  tho  ex- 
amination, no  objection  to  the  form  of  an  interrogatory 
shall  be  made  at  the  trial,  unless  the  same  was  stated  at 
the  time  of  the  examination.  If  tho  deposition  be  taken 
under  subdivisions  two,  three,  and  four,  of  section  two 
thousand  and  twenty-one,  proof  must  be  made  at  tho  trial 
that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the 
death  of  the  witness. 

Ex  parte  deposition— afternotlce,  6  Cal.  17. 

Oertiflcate-e  Cal.  ftoO;  18  Cal.  330;  35  Cal.  30. 

Objections  to  deposition— 2  Cal.  383;  3  CaL  94;  0  Cal.  68;  14  Cal.  M3; 
18  Cal.  830;  19  Cal.  683;  22  Cal.  42:  30  CaL  191;  43  CaL  489;  when  not  aJ- 
missible  against  executor,  si  CaL  101. 

§  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  against  whom  it  is 
offered  to  enable  him  to  attend  the  taking  thereof,  or  that 
the  taking  was  not  in  all  respects  fair, 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  same 
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.  action  or  proceeding)  or  in  any  other  action  between  the 
same  parties  upon  the  same  subject,  and  is  then  deemed 
the  evidence  or  the  party  reading  it. 

Beadhig  deposition— in  same  action,  14  CaL  542;  sec  2028:  InaooCher 
SM:tion,  by  stipulation,  22  Cal.  42. 

§  2035.  Any  party  to  an  action  or  special  proceedin^f 
in  a  court,  or  before  a  judge,  of  a  sister  State,  may  obtain 
the  testimony  of  a  witness  residing  in  this  State,  to  be 
used  in  such  action  or  proceeding,  in  the  cases  mentioned 
in  the  next  two  sections. 

§2036.  If  a  commission  to  take  snch  testimony  nas 
n  issued  from  the  court,  or  a  judge  thereof,  bc^foro 
which  such  action  or  proceeding  is  pending,  on  producin^^ 
the  commission  to  a  judge  of  the  Superior  CourL  witfi  an 
affidavit  satisfactory  to  him  of  the  materiality  oi  tho  tes- 
timony, he  may  issue  a  subpoena  to  the  witness,  requiring 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  specified  time  and  place.  [In 
effect  April  16th.  1880.] 
SnbpoBzia— sec.  13s5etteq» 

§  2037.  If  a  commission  has  not  been  issued,  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  aliidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  obmmission  to  take  the' testimony  of  such  wit- 
ness has  not  been  issued ; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  tiie  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
Such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  -wit- 
ness to  appear  and  testify  before  liim  at  a  speciHed  time 
and  place.    [In  effect  April  IGth,  1880.] 

§  2038.  Upon  the  ap])earance  of  the  witness,  the  judse 
or  justice  must  cause  nis  testimony  to  be  taken  in  writ- 
ing^, and  must  certify  and  transmit  the  same  to  the  conrt 
or  judge  before  whom  the  action  or  proceeding  is  pending, 
in  such  nianner  as  the  law  of  that  State  reqmreis. 

▲BTICLE  Yl. 

OBirxnAi.  BULSS  of  EzAanVATiov. 

2042.  Order  of  proof,  how  regulated. 

204S.  Witnesses  not  under  examination  may  be  ezdudAd* 

.2044.  Court  may  control  mode  of  Interrogation. 

2049.  Direct  and  cross-oramtnatloa  defined.  : 
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1 1  2048,  Leadtngr  question  defined. 
2047*  Wben  witness  may  refresh  memory  from  notes. 
2048,  Cross-ezamluatioii,  as  to  what. 

I  2049.  Party  produchiff  witness,  how  far  may  impeach  his  credit, 
1 1  20S0.  Witness,  how  examined.  When  re-examined. 
1 1  2051.  How  Impeached. 
!  I  2052.  Same. 

i  2053.  Evidence  of  good  character,  when  aDowed. 
I  i  2054.  Writing  shown  to  witness  may  be  Inspected  by  adverse  party. 

§  2042.  The  order  of  proof  must  be  regulated  by  the 
sound  discretion  of  the  court.  Ordinarily,  the  party  be* 
ginning  the  case  must  exhaust  his  evidence  before  tho 
other  party  begins. 

Order  of  proof— controlled  by  court*  sec.  607  and  note:  reopening; 
case,  sec.  007,  subd.  3,  note,  and  5  Cal.  137:  in  criminal  case,  47  Cal.  383: 
where  assignment  of  contact,  27  Cal.  248. 

'  §  2043.  If  either  party  requires  it,  the  judge  may  ex- 
clude from  the  court-room  any  witness  or  tuo  adverse 
party,  not  at  the  time  under  examination,  so  that  he  may 
not  near  the  testimony  of  other  witnesses. 

Iixclnsion  of  witnesses— proper,  63  Cal.  491  r  discretion  of  court,  29. 
Cal.  622 :  effect  of  disobeying  order  for,  20  Cal.  436. 

§  2044.  The  court  must  exercise  a  reasonable  control 
over  tho  mode  of  interrogation,  so  as  to  make  it  as  rapid, 
as  distinct,  as  little  annoying  to  the  witness,  and  as  effect- 
ive for  the  extraction  of  the  truth  as  may  bo;  but  subject 
to  this  rule — ^the  parties  may  put  such  pertinent  and  legal 
Questions  as  they  see  fit.  The  court,  however,  may  stop 
the  production  of  further  evidence  upon  any  particular 
point  when  the  evidence  upon  it  is  already  so  full  as  to  - 
preclude  reasonable  doubt. 

Control  of  court— over  examination,  47  Cal.  194:  answer  of  witness, 
sees.  2065, 2066:  stopping  further  testimony,  39  Cal.  38. 

§  2045.  The  examination  of  a  witness  by  tho  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  tlie  cross-examination. 
The  direct  examination  must  be  completed  before  tho 
cross-examination  begins,  unless  the  court  otherwiso 
direct. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  examina- 
tion, letting  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances 
making  it  appear  that  the  interests  of  justice  require  it 
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Leave  is  granted  or  withheld,  in  the  exercise  of  a  sound 
discretion. 

Hecalling  witness— in  criminal  case,  49  CaL  623:  discretion  of  court, 
sec.  607,  subO.  3,  note;  60  CaL  137;  51  Cal.  191. 

§  205X  A  witness  may  be  impeached  by  the  party 
against  whom  he  was  called,  by  contradictory  evidence, 
or  by  evidence  that  his  general. reputation  for  truth,  hon- 
esty, or  integrity  is  bad,  but  not  by  evidence  of  particular 
^7rongful  acts,  except  that  it  may  be  shown  by  the  exam- 
ination of  the  witness,  or  the  record  of  the  judgment,  that 
ho  has  been  convicted  of  a  felony. 

CompSare— sec.  1847. 

Impeachine  adverse  witness  —  Oeneral  reputation  bad,  personal 
knowledge  not  sufficient,  53  Cal.  (iS:  credibility,  41  Cal.  66;  49  Cal.  185;  40 
Cal.  32. 632 :  not  believing  under  oatli,  12  Cal.  306;  35  Cal.  653 :  hostility, 48 
Cal.  185:  chastity,  lack  Ol,  not  ground,  27  Cal.  630;  48  Cal.  553.  Previou* 
conviction qf felony, 39 Cal. 449, 614, 6)7;  50  Cal.  233;  51  Cal.  697.  Ravqn 
of  crosa-examination,  collateral  matters,  51  Cal.  697;  63  Cal.  65.  Ii9: 
good  diaracter,  showing  after  Impeachment,  sec.  a063fi :  laying  founda- 
tion, 53  Cal.  425.  •  *-  -^--© 

§  2052.  A  witness  may  also  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements  inconsistent 
with  his  present  testimony;  but  before  this  can  be  done 
the  statements  must  be  related  to  him,  with  the  circum- 
stances of  times,  places,  and  persons  present,  and  he  must 
be  asked  whether  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  in  writing, 
they  must  be  shown  to  the  witness  before  any  question  is 
put  to  him  concerning  them. 

Inconsistent  statements  of  witness— impeachment  by  showing,  2 
CaL 326;  16 Cal.  173,222;  17  CaLOai;  21  CaL3()8;  25  CaL  987:  29  Cal.  421, 
492;  33  Cal.  522;  43  Cal.  162;  44  CaL  452;  47  Cal.  138;  48  Cal.  85,  185;  49 
Cal.  381;  50  Cal.  628;  51  Cal.  551. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 
not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 
action,  until  the  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 

Evidence  of  good  character— effect  of,  49  CaL  485 :  In  criminal  case, 
4)  CaL  629:  «fter  impeachment,  48  CaL  61;  50  Cal.  233:  judge's  indorse- 
ment of  witness  improper,  27  Cal.  300:  rebnttiug,  irrelevant,  Donnelly 
V.  Curran,  Bfarch  18tn,  1880,  5  Pac.  C.  L.  J.  215. 

§  2054.  Wlienever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  shown  to  witness— open  to  inspection,  where  merely 
iaentifleu,63Cal.457:  where  put  iu  evidence,  40  Cal.  638;  where  done 
to  refresh  memory,  sec.  2017. 

PXVAL  APPEirDIX.— ft9. 
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TITI-E  IV. 
OF  THS  BFFECT  OF  SVIDBKCE. 

■ 

S  2061.  Jury  judges  of  effect  of  evidence,  but  to  be  Instracted  on  eei^ 
tain  points. 

§  2061.  The  juTy,  subject  to  tlie  control  of  the  court, 
in  the  cases  speciiied  in  this  Code,  are  the  judges  of  the 
eileet  or  value  of  evidence  addressed  to  them,  except 
when  it  is  declared  to  be  conclusive.  They  are,  however, 
to  be  instructed  by  the  court  on  all  proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is  not  arbitrary,  but  to  be  exercised  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  they  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  number 
or  against  a  presumption  or  other  evidence  satisfying 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution. 

5.  That  m  civil  cases  the  affirmative  of  the  issue  must 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 
evidence;  that  in  criminal  cases  guilt  must  be  established 
beyond  reasonable  doubt. 

G.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  Is 
offered,  when  it  appears  that  stronger  and  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust. 

Province  of  junr— questions  of  fact,  sec.  2101:  effect  of  evidence, 
SOCal.  151;  40  Gal.  272:  48  Cal.  80;  51  Cal.  60;i;  53  CaL  415,^5;  Hdbinffv. 
SveaIns.Co.,Feb.  112th.  1880:  4  Pac.  C.  L.  J.6»&:  Hyera  v.  Spooner, 
July  8th,  1880,  A  Pac.  G.  L.  J.  612:  credibility  of  witnesses,  see  last  8ul>- 
head,  and  47  Gal.  631. 

Province  of  oonrt— compare  sec.  606  and  notes,  sec.  2103. 

SUBDivisioir  2.  Majority  of  witnesses— not  decisive,  38  CaL  S7: 
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most  positiye  testimony  may  be  rejected,  15  Cal.  638:  Jury  are  judges 
of  credibility,  see  under  Fboviitcb  ov  just,  note  supra. 

SUBDIYIBIOK  S.  Witness,  false  in  part— to  be  distrusted  in  all; 
willful  falsity  regulsite,  03  CaL  491:  disregarding  testimony  Improper, 
80  Cal.  161;  63  Car  854.  a'    i^  » 

SuBDiYisiON  4.  Accomplice— dlstrasting  testimony  of,  etc.,  see  39 
Cal. 614 ;  63 Cal.  601, 604, corroborating 30 CaL316 ;  39 Gal. 403 ;  60 Gal. 450. 

Admissions— see  sec.  1870,  subd.  2  and  note. 

SuBDinsiON  6.  Oiril  caaes— affirmative  of  issue  to  be  proved, 
see  sec.  1961 :  preponderance  of  evidence,  60  Gal.  638. 

Criminal  oases— beyond  reasonable  doubt,  61  Gal.  872;  63  Gal.  446: 
58  CaL  67 :  same  on  Jostlflcatlon  of  truth  in  slander,  60  Cal.  681. 

SUBDiviszov  7.  Weaker  svidence  ofl'ered-6Cal.249;  9  Cal.  430. 
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TITLE  V. 
OF  TfiB  RIGHTS  AND  DUTIISS  OF  WIT- 


S  2064.  Witnesses  boand  to  attend  when  subpoBnaed. 

S  2U65.  Witnesses  bound  to  answer  questions. 

S  2066.  Right  of  witnesses  to  protection. 

S  2067.  Witnesses  protected  from  ari'est  when  attending,  or  going  or 

returning. 
§  2068.  Arrest  to  be  made  void,  and  party  making  arrest  liable,  etc 
I  2069.  To  make  affidavit  if  arrested. 
S  2070.  Court  to  discliarge  witness  from  arrest. 

§  2064.  A  witness,  served  with  a  subposna,  must  at- 
tend at  the  time  appointed,  with  any  papers  under  Lis 
control  required  by  the  subpoena,  and  answer  all  pertinent 
and  legal  questions;  and,  unless  sooner  dischaiiged,  must 
remain  until  the  testimony  is  closed. 

Subpoena— sees.  1985, 1991. 

Answering  questions— sec.  2065. 

Witnesses— competency,  etc.,  sees.  1878-1884:  examination,  Impeadi- 
ment,  refresliing  memory,  etc.,  sees.  2042-2054. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  thoueh  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  liave  a  tendency  to  subject  him  to  pun- 
ishment for  a  felony;  nor  need  he  give  an  answer  wnich 
will  have  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himself— when  privileged  from  answering,  7 
CaL  184;  degrading  answer,  35  CaL  89;  39  GaL  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  or  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Gompare— sec.  2044. 

Detention  of  witness— unreasonable,  constitutional  pndiibltion  of» 
«ee  Const.  GaL  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith» 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
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coart,  judge,  commissioner,  referee,  or  other  person,  in  a 
case  where  the  disobedience  of  the  witness  may  be  pun- 
ished as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
action  while  going  to  the  place  of  attendance,  necessarily 
remaining  there  and  returning  therefrom. 

Exemption  firom  anreit— but  not  from  obeying  ordlmuy  process,  6 
Cal.  32. 

t2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
ing  section,  is  void,  and  when  willfully  niade,  is  a  con- 
tempt of  the  court;  and  the  person  making  it  is  responsible 
to  the  witness  arrested  for  double  the  amount  of  tne  dam- 
ages which  may  be  assessed  ajgainst  him,  and  is  also  lia- 
ble to  an  action  at  the  suit  of  the  party  serving  the  witness 
with  a  subpodna,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 
Contempt  of  court— we  sees.  1209-1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
the  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  make  an 
affidavit  stating— 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  court,  officer,  or  other  person,  specify- 
ing the  same,  the  place  of  attendance,  and  the  action  or 
proceeding  in  whicn  the  subpoena  was  issued;  and, 

2.  That  ue  has  not  thus  been  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  ob€»- 
dience  to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070L  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
quired, may  discharge  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  efitoct  April  16th,  1880.] 


TITLE  VL 

Of  Byidenee  in  Particular  Cases,   and 
MiBcellaneoiis  and  CKeneral  Provisions. 

Chap.    I.    Evidence  in  particular  cases,  §§  2074-2079. 

n.    Proceedings  to  perpetnate  testimony,  §§  2085- 
2089. 
til.    Administration    of    oaths  and   afflrmations, 

§§2093-2095. 
TV.    General  provisions,  §§  2101-2104. 
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CHAPTEE  I. 

fiVIDBXrCfi  m  PARTXCniiAR  CA8BS. 

8074.  An  Offer  eqnlTalent  to  payment. 

2075.  Wboever  pffiys  eotitled  to  receipt. 

2076.  Objections  to  tender  must  be  specified. 

2077.  Rules  for  construing  description  of  lands. 

2078.  Compromise  offer  of  no  avail. 
I  2079.  In  action  for  divorce,  admiasloa  not  SDlBoldnt. 

.  §  2074.  An  offer  in  writing  to  pa^  a  pMtiealar  sntn  of 
money,  or  to  deliver  a  written  instrament  or  specific  per* 
Sional  property,  is,,  if  not  accepted,  equivalent  to  tbe 
^tual  production  and  tender  or  the  money,  instrament, 
or  property. 

Ofi^  to  compvomiae— sees.  997,  207& 

Tendex^alieglng,  15  Cal.  876r  34  Cal.  616:  attaraey  in  faet,  bjr,  1  Cal. . 
337;  4»  Cal.  586:  effectof.  14  CaLMO;  34Cftl.66l>i  41  Cal.  138:  anfficiency 
of,  5  Cat.  S39j  15  Cal.  206;  33  Cal.  108;  Herman  v.  Haffenegger,  Feb.  12tb« 
1880, 4  Pac.  C.  L.  J.  6W:  sureties,  by,  26  Cal.  535. 

§  2075.  Whoever  pays  money;  or  delivers  an  instriH 
ment  or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  tbe  payment,  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money, 
instrument,  or  property,  or  he  must  be  deemed  to  have 
waived  it ;  and  if  the  objection  be  to  the  amount  of  money, 
the  terms  of  the  instrument,  or  the  amount  or  kind  of 
property,  he  must  specif^  the  amount,  terms,  or  kind 
which  ne  requires,  or  be  precluded  from  objecting  after- 
ward. 

§  2077.  The  following  are  the  rules  for  constructing  the 
descriptive  part  of  a  convevance  of  real  property,  when 
tlie  construction  is  doubtful  and  there  are  no  other  sufil* 
cient  circumstances  to  determine  it:     , 

1.  Where  there  are  certain  definite  and  ascertained  par- 
ticulars in  the  description,  the  addition  of  others  which 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned particulars; 

.  2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measure*- 
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ment,  either  of  lines,  angles,  or  surfaces,  the  boondaries 
or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  incon- 
sistent with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is- the 
boundarv,  the  rishts  of  the  grantor  to  the  mmdle  of  the 
road  or  toe  thread  of  the  stream  are  included  in  the  con- 
veyance, except  where  the  road  or  thread  of  the  stream 
is  held  under  another  title; 

5.  When  tide- water  is  the  boundary,  the  riehts  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 
conveyance.  When  a  navigable  lake,  where  there  is  no 
tide,  is  the  boundary,  the  nghts  of  the  grantor  to  low- 
water-mark  are  included  in  the  conveyance; 

G.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
tlie  map;  otherwise,  the  map  is  subordinate  to  other  defi- 
nite and  ascertained  particulars.  [In  effect  July  1st,  1874.] 

Description  in  conveyanoe— construction  of,  sec.  1800;  10  Cal.  US; 
24  Cal.  435;  25  Cal.  296, 440:  29  Cal.  386;  30  Cal.  468;  84  Cal.  334;  36  CaL 
122, 606;  S7  Cal.  432;  39  Cal.  122. 239:  42  Cal.  326:  43  CaL  171, 219;  44  CaL 
132;  47  Cal.  474:  49  Cal.  59:  50  Cal.  171. 420;  51  Cal.  125,  196;  S2  Cal.  1S4, 
.'K)0, 579, 655.  Sherman  v.  McCarthy,  March  3rd,  1880, 5  Pac.  C.  L.  J.  56: 
Black  V.  Sprague,  March  6th.  1880, 5  Pac.  C.  L.  J.  92:  constructlOQ  of 
instruments,  generally,  sec.  1859  and  note. 

SUBDiVTSiov  1.  Definite  particnlars  prerail— 10  Cal.  C21;  IS  Gal. 
514;  27  Cal.  57;  34  Cal.  624:  36  CaL  125;  41  Cal.  263;  44  CaL  132, 257;  45 
Cal.  132, 610;  47  CaL  581 ;  48  CaL  28;  49  Cal.  525;  53  Cal.  569. . 

SuBDivisioir  2.  Boundaries  or  monamenta  paramount— 10  Cat 
590:  llCaL  197;  12 Cal.  163:  17 CaL 231:  22 Cal. 496; 26 CaL 615;  28Ca].  175; 
20  Cal.  178, 386;  32  CaL  11, 219;  34  Cal.  334;  37  Cal.  436:  88  CaL  481:  39  CaL 
612:  43  Cal.  219;  47  Cal.  67;  60  Cal.  376,  429;  52  Cal.  442,  496:  53  CaL  316; 
and  see  Black  v,  Sprague,  March  6th,  1880, 5  Pac.  C.  L.  J.  92. 

SuBDivisioir  3.  Lines  and  angles  prevail— 22  Cal.  502. 

SUBDiviSTOir  4.  Road  or  stream  as  boundary— 22  CaL  484;  2S  CaL 
122;  42  Cal.  326;  50  Cal.  81;  51  CaL  195, 425. 

8UBDivi8ioir  6.  Reference  to  map— 10  Cal.  589;  24  CaL  435;  38  CaL 
443:  47  CaL  52:  50  CaL  321, 333, 429, 450;  Black  v.  Sprague,  March  6th. 
1880, 5  Pac.  C.  L.  J.  92. 

§  2078.  An  offer  of  compromise  is  not  an  admiasioii 

that  anything  is  due. 
Ofibr  to  compromise— after  suit  brought,  sec.  997. 

g  2079.  In  an  action  for  divorce  on  the  gicond  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  sufficient  to  justify  a  judgment 
of  divorce. 

Divorce— generally,  sec.  76,  subd.  4,  note. 

Confessions- must  be  corroborated,  41  CaL  101:  as  eTldenee 
ally,  sec.  1870,  subd.  2n. 
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CHAPTEE  n. 

PROCZ2SDXNOS     TO     PZ3RPBTXJATB     TEST!- 

MONT. 

i2<l68.  Evidence  may  be  perpetuated. 
2064.  lianner  of  application  for  order. 
2065.  Notice  of  time  and  place  to  be  gtren. 
S  2086.  Manner  of  takinsr  tfie  depoAition. 
§  2087.  Deposition  to  be  filed. 
I  2068.  When  the  evidence  may  be  produced. 
1  2060.  Effect  of  the  deposition. 

§  2083.  The  testimony  of  a  witness  may  be  taken  and 
perpetuated  as  provided  in  this  chapter. 

§  2084.  The  applicant  must  produce  to  a  judf^e  of  the 
Superior  Court  a  petition,  verified  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  State,  and,  in  such  case,  tho  names  of 
the  persons  whom  he  expects  will  be  adverse  parties ;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriase,  uescent,  heirship,  or  any  other  matter  which 
may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 
may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  toe  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to 
be  proved.  The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  State, 
must  be  personally  served,  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  county  where  the  prop' 
crty  to  be  affected  bv  such  evidence  is  situated,  or  tho 

i'udge  making  the  order  resides,  as  may  be  directed  by 
lim,  and  by  publication  thereof  in  some  newspaper,  to  bo 
designated  by  the  judge,  for  the  same  period  required  for 
the  publication  of  summons.  The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.  [In  effect 
April  16th,  1880.] 
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§  2065.  The  person  appointed  by  the  jadge  to  take 
the  depositions  is  authorized,  if  a  resident  of  this  State, 
on  receiving  a  coi>y  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  per- 
sonal service  or  ])ublication— or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  the 
nest  section,  with  proof  of  like  service  of  publication  of 
the  notice— to  take  the  deposition  of  the  witness  named  in 
the  order  of  the  judge,  or  in  the  commission,  or,  if  more 
than  one  witness  is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  taking 
of  the  same  may  be  continued  from  time  to  time.  [In 
effect  July  1st,  1874.] 

§  2086.  The  examination  must  be  by  question  and  an- 
swer, and  if  the  testimony  is  to  be  taken  in  another  State, 
it  must  be  taken  upon  a  commission  to  be  Issued  bv  the 
judge  allowing  the  examination,  under  the  seal  of  the 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  under  commission  in  pending  actions,  unless  the 
parties  expectant,  if  known,  otherwise  agree.  If  such 
parties  are  unknown,  notice  of  the  settlement  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.  The  deposition, 
when  completed,  must  be  carefully  read  to  and  suDscribed 
by  the  witness,  then  certitied  by  the  officer  or  person  tak- 
ing the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  the 
order  of  the  judge  allowing  the  examination,  who  shall 
file  the  same  when  received.  The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  the  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  with 
proof  of  service  of  the  order  and  notice.  [In  effect  July 
Ist,  1874.] 

§  2067.  The  petition  and  order,  and  papers  filed  by  the 
judge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  &tq  prima  facie  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1874.] 

§  2066.  If  a  trial  be  had  between  the  parties  named  in 
the  petition  as  parties  expectant,  or  their  sucaesson  in 
interest,  or  between  any  parties  wherein  it  may  be  mate- 
rial to  establish  the  facts  which  such  depositions  prove,  or 
tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  cannot  be  found,  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testimony. 


J 
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the  depositions  or  copies  thereof  may  be  used  by  either 
party » subject  to  all  legal  objections;  but  if  the  parties 
attended  at  the  examination,  no  objection  to  the  form  of 
an  interrogatory  can  be  made  at  the  trial,  unless  the 
same  was  stated  at  the  examination.  [In  effect  July  1st, 
1874.] 

'S  2009.  The  deposition  so  taken  and  read  in  evidence 
has  the  same  effect  as  the  oral  testimony  of  the  witness, 
and  no  other,  and  every  objection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
given  by  him,  may  be  made  in  the  same  manner  as  if  he 
were  examined  orally  at  the  trial. 
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CHAPTER  in. 

ADMZNIBTRATION    OF    OATBS    AHD 
AFFIRMATIOKS. 

12003.  Judicial  and  certain  ofllcen  antboriied  to  administer  oaths. 
2U94.  Fonn  of  ordinary  oath  to  a  witness. 
2095.  Form  may  be  varied  to  suit  witness'  belief. 
S  2096.  Same. 
S  2097.  Any  person  who  prefers  it  may  declare  or  affirm. 

§  20d3.  Every  court,  every  judge  or  clerk  of  any  court, 
every  justice  and  every  notary  public,  and  every  officer 
or  person  authorized  to  take  testimony  in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  has  power  to  ad- 
minister oaths  or  affirmations. 

Administration  of  oaths— by  whom,  sec.  128,  snbd.  7;  sec  177,  snbd. 
4;  PoUticaJ  Code,  sees.  l(n»,4118:  by  clerk  for  court,  48  Gal.  197:  prelim- 
inary questions,  49  CaL  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  person  who 
Rwears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  form:  ''You  do  solemnly  swear  (or  af- 
firm, as  the  case  may  be)  that  the  evidence  you  shall  f^ve 

in  this  issue,  (or  matter)  pending  between and , 

shall  be  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  so  help  you  God."    [In  effect  July  1st,  1874.] 

2095.  Whenever  the  court  before  which  a  person  is 
^red  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearine,  connected  with,  or  in  addition  to  the 
usual  form  of  aaministration,  which,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

§  2096.  When  a  person  is  sworn  who  believes  in  any 
other  than  the  christian  religion,  he  may  be  sworn  accord- 
ing to  the  peculiar  ceremonies  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing form:  ''You  do  soHtmnly  affirm  (or  declare)  thaV' 
etc.,  as  in  section  two  thousand  and  ninety-four. 


oflS: 
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CHAPTEE  IV. 
OXOVBRAL  PROVISIONS. 

t  2101.  Qnestioiis  of  facttobedecicledby'the  Jury*  and  the  eridence 

addressed  to  them. 
I  3102.  Questions  of  law  addressed  to  the  court. 
i  2103.  wiestions  of  fact  by  court  or  referee. 
i  2104.  Moneys  j^d  Into  court. 

§  2101.  All  questions  of  fact,  where  the  trial  is  by 
jury,  other  than  those  mentioned  in  the  next  section,  are 
to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to 
be  addressed  to  them,  except  when  otherwise  provided 
by  this  Code.    [In  effect  July  1st,  1874.] 

Oompare— sec.  2061. 

Questions  of  fact,  for  jury— 4  Cal.  260;  9  CaL  565;  18  Cal.  376;  25  Cal. 
197;  90  Gal.  215;  83  Cal.  213;  34  Cal.  663:  and  see  62  Cal.  315;  People  r. 
lYong  All  Ngow,  Feb.  10th.  1880, 4  Pac.  C.  L.  J.  553;  People  v.  Mitchell, 
Hay  29th.  1^,  6  Pac.  G.  L.  J.  473:  effect  of  evidcnco,  for  Jury,  sec. 
20iiL  and  note:  fraudulent  intent,  Civil  Code,  sec.  8442;  50  Cal.  13 1, 140; 
negligence,  as  to,  50  Cal.  678, 581;  53  Cal.  45:  nuisance.  29  Cal.  156;  30  CaL 
379;  45  Cal.  66:  presumptions  of  fact,  51  Cal.  588. 

§  2102.  All  questions  of  law,  including  the  admissi- 
bility of  testimony,  the  facts  preliminary  to  such  admis- 
sion, and  the  construction  of  statutes  and  other  writings, 
nnd  other  rules  of  evidence,  are  to  bo  decided  by  tno 
court,  and  all  discussions  of  law  addressed  to  it.  when- 
ever the  knowledge  of  the  court  is,  by  this  Code,  mado 
evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 
to  the  jury,  who  are  bound  to  accept  it. 

Province  of  oourt— questions  of  law,  6  Cal.  119:  15  Cal.  27, 367;  24  Cal. 
968;  30  Cal.  648:  86  Cal.  462;  44  Cal.  145;  45  Cal.  255;  49  Cal.  253:  53  Cal. 
244;  adndsslbility  of  evidence, etc., 4  Cal.  105;  23  CaL  339;  47  Cal.  194;  49 
Cal.  56:  construction  of  writings,  39  Cal.  528;  50  CaL  32. 

Knowledge  of  the  court— scope  of  judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trial  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.*  Whenever  moneys  are  paid  into  or  deposited 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per- 
8on,  or  to  such  of  his  deputies  as  shall  be  specially  author- 
ized by  his  appointment  in  writing  to  receivo  the  same. 
He  must,  unless  otherwise  directed  by  law,  deposit  it 
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with  the  county  treasurer,  to  be  held  by  bun  subject  to 
the  order  of  the  court.  The  treasurer  shall  keep  each 
fund  distinct,  and  open  an  account  with  each.  Such  ap- 
pointment shall  be  liled  with  the  county  treasurer,  who 
shall  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force 
until  a  revocation  in  writing  is  filed  with  the  countj 
treasurer,  who  shall  thereupon  write  "revoked,"  in  ink 
across  the  face  of  the  appointment.  [In  effect  July  1st, 
1874.] 

Deposit  in  conrt— sees.  572-574;  corresponding  proyision,  sec  571. 

Deposit  with  connty  treasurer— liable  to  taxation,  30  CaL  242. 
.  Final  repealing  clause— compare,  sees.  9, 18. 


STATUTES 

RELATING  TO    CRIMES. 

cnij 


STATUTES 

OF  A 

Omenl  xtatnre  MUttng  to  Crimei,  enaeted  since  the  Code. 

(THB  ABBANGREUEEIT  IS  OHBOHOLOOICAIi.) 


Jn  Act  to  prevent  the  degtnictUm  of  forests  by  fre  on  pubUe 

lands. 

SsoxioN  1.  Any  peraon  or  persons  who  shall  wilfolly  and 
deliberately  set  fire  to  any  wooded  country  or  forest  belonging 
to  this  state  or  the  United  States,  within  this  state,  or  to  any 
place  from  which  fire  shall  be  oommnnicated  to  any  such 
wooded  oonntry  or  foresifc,  or  who  shall  accidentally  set  fire  to 
any  such  wooded  country  or  forest,  or  to  any  place  from 
wmch  fire  shall  be  communicated  to  any  such  wooded  country 
or  forest,  and  shall  not  extinguish  the  same,  or  use  every 
effort  to  that  end,  or  who  shallbuild  any  fire,  for  lawful  par- 
nose  or  otherwise,  in  or  near  any  su<m  wooded  country  or 
forest,  and  throuc^  carelessness  or  neglect  shall  permit  said 
fire  to  extend  to  and  bum  through  such  woodea  country  or 
forest,  shall  be  deemed  guilty  of  a  misdemeanor,  and  on  con- 
Tiotion  before,  a  court  of  competent  jurisdiction,  shall  be 
piunishable  by  fine  not  exceeding  one  thousand  dollars,  or 
imprisonment  not  exceeding  one  year,  or  by  both  such  fine 
and  imprisonment;  provided,  that  nothing  herein  contained 
shiJl  apply  to  any  person  who  in  good  faith  shall  set  a  back 
fire  to  prevent  the  extension  of  a  fire  already  burning.  All 
fines  colleoted  under  this  act  shall  be  paid  mto  the  county 
treasury  for  the  benefit  of  the  common  school  fund  of  the 
county  in  which  they  are  collected.  [ApproTcd  February  13, 
1872.    Stats.  1871-2,  p.  96.] 

An  Ad  to  prevent  Vie  oaptvtre  and  desbruetion  of  mocking  Mrdt 

in  this  State. 

Sscnoir  1.  Any  peraon  or  persons  who  shall  wilfolly  aud 
knowingly  shoot,  wound,  trap,  snare,  or  in  any  other  manner 
catch  or  capture  any  toockiBg  bird  in  the  state  of  California, 
or  shall  knowingly  take,  injure,  or  destroy  the  nest  of  any 
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mocking  bird,  or  shall  take,  injure  or  destroy  any  mocking 
biid'aeggs,  in  the  nest  or  otherwise,  in  said  state,  shall  be 
deemed  gmlty  of  a  misdemeanor,  and  npon  oonTiction  thereof 
before  any  justioe  of  the  peace  of  the  township  in  which  the 
offense  shBil  have  been  committed,  shall  be  fined  in  a  sum  not 
less  than  five  dollars  nor  exceeding  ten  dollars,  and  cost  of  the 
action  for  each  offense,  or  may  be  imprisoned  not  less  than 
fiye  days  nor  more  than  ten  days,  or  by  both  such  fine  and  im- 
prisonment, as  the  judgment  of  the  court  may  direct. 

Siso.  2.  AU  fines  collected  under  the  provisions  of  thia  set 
shall  be  paid  into  the  county  treasury  tor  the  benefit  of  tiio 
common  school  fund.  [In  effect  February  14»  1872.  Stats. 
1871-2,  p.  102,] 

An  Act  to  more  fuUy  define  the  crime  of  larceny, 

SBcnoir  1.  Every  parson  who  shall  convert  any  manner  of 
real  estate,  of  the  \xkme  of  MU  dollars  and  upwards,  into  per* 
sonal  prcmerty,  by  severing  the  same  from  the  realty  ofan- 
other,  with  felomoua  intent  to  and  shall  so  steal,  take,  end 
carry  away  the  same,  shall  be  deemed  guil^  of  grand  larceny, 
and,  upon  conviction  thereof,  shall  be  punishable  by  imprison- 
ment in  the  state  prison  for  any  term  not  less  thui  one  year 
nor  more  than  fourteen  years. 

Sec.  2.  Every  person  who  shall  convert  any  manner  of  real 
estate,  of  the  value  of  under  fifty  dollars,  into  personal  prop- 
erty, by  severing  the  same  from  the  i*ealty  of  another,  -wifii 
felonious  intent  to  and  shall  so  steal,  take,  and  carry  away  the 
same,  shall  be  deemed  guilty  of  patit  larceny,  and,  upon  con- 
viction thereof,  shall  be  punishable  by  imprisonment  in  the 
county  Jail  for  a  period  not  more  than  one  year,  or  by  fine 
not  exceeding  one  thousand  dollars,  or  by  both  sucdi  fiine  and 
imprisonment  [Approved  Mar.  6, 1872.  Btais.  1871-2,  p.  282.] 

An  Aet  to  punUh  adultery, 

Bection  1.  Every  person  who  lives  in  a  state  of  open  and 
notorious  cohabitation  and  adultery  is  guilty  of  a  misdemeanor, 
and  is  punishable  by  a  fine  not  exceeding  one  thousand  dollars, 
or  imprisonment  in  the  county  Jail  not  exceeding  one  year,  or 
by. both.   • 

Sbo.  2.  If  two  persons,  each  being  married  to  another,  live 
together  in  a  state  of  open  and  notorious  cohabitation  and 
adultery,  each  is  guilty  of  a  felony,  and  is  punishable  by  im« 
prisonment  in  the  state  prison  not  exceeding  five  years. 

Sjio.  8.  A  recorded  certificate  of  marriage,  or  a  oertifled 
copy  thereof,  there  being  no  decree  of  divorce,  proves  the  mar- 
riage of  a  person  for  the  purposes  of  this  act.  [ApproTed 
March  15, 1872.    State.  1871-2,  pTsSO.] 
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Jn  Act  to  prwerU  persons  passing  (hraughinclomr^  andleath 
vng  ihem  open,  and  tearing  down  fences  to  make  passage 
theroitghinaosures, 

SEonoN  1.  Any  person  passing  tlirongh  an  inolosnre  of  aai- 
oiiber  and  learing  the  some  open,  is  goilfy  of  a  misdemeanor, 
and  ptmishable  cy  a  fine  not  less  than  twenty  dollars  nor  moto 
than  fifty  dollars. 

Sbo.  2.  Any  person  wilfally  or  malidonsly  tearinfir  doim 
fenoea  to  make  a  passage  through  an  indoenre,  is  guilty  of  a 
misdemeanor)  ana  piunishable  by  a  fine  not  less  than  fiffy  dol- 
lars nor  more  than  five  hundred  dollars. 

Sso.  8..  All  fines  collected  nnder  the  proTisions  of  this  act 
shall  be  paid  into  the  county  school  fund  of  the  counly  where 
the  oflbnse  is  ooimnitted.  lln  effect  March  16, 1872.  Stats. 
1871-2,  p.  884.] 

Jn  Act  Sfipplementary  to  an  Act  enHUed  **An  Act  concerning 
crimes  and  punishments" passed  AprQ  sixteenth,  eighteen 
hundred  andjtfty. 

Section  1.  Every  person  who  shall  feloniously  steal,  tako, 
and  carry  away,  or  attempt  to  take,  steal,  and  carry  from  any 
mining  claim,  tunnel,  sluice,  undercurrent,  riffle  box,  or  sul- 
phurate machine,  any  gold  dust,  amalgam,  or  quicksilver,  the 
properly  of  another,  shall  be  doomed  guiltgr  of  nand  larceny, 
and^  upon  conviction  thereof,  shall  be  punisl^  by  pnprison- 
ment  in  the  stato  prison  for  any  term  of  not  less  than  one  year 
nor  more  than  fourteen  years.  [In  eflbct  March  20,  1872. 
Stats.  1871-2,  p.  435.] 

An  Act  in  relation  to  interpreters  before  Grand  Juries. 

Section  1.  The  grand  jury  or  district  attorney  may  re- 
quire, by  subixBna,  the  attenoanco  of  any  person  before  the 
grand  Jury  as  interpreter :  and  tho  interpreter  may  be  present 
at  the  examination  of  witnesses  before  the  grand  Jury.  [In 
effect  March  23, 1872.    Stats.  1871-2,  p.  540.  ] 

An  Act  to  protect  tfie  wcu/es  of  labor  and  the  salaries  and  fees 

of  suJborainaie  officers. 

SscKEON  1.  Every  person  who  employs  laborers  upon  the 
publio  works,  and  who  takes,  keeps,  or  receives  any  part  or 
portion  of  the  wages  due  to  such  laborers  from  the  state  or 
municipal  corporation  for  which  such  work  is  done,  is  guilty 
of  a  felony. 

Seo.  2.  Every  ofScer  of  the  state,  or  any  county,  city,  or 
township  therein,  who  keeps  or  retains  any  part  or  portion  of 
the  salary  or  fees  allowed  by  law  to  his  deputy,  clerk,  or  sub- 
ordinate officer,  is  guilty  of  a  felony.  [In  effect  April  1, 1872. 
Stats.  1871-2,  p.  951.] 
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An  act  to  puMh  teducHtm, 

Sectioh  1.  Every  person  who  inyeigles  or  eniloes  aoj  un- 
mfttxied  teaMe,  of  proYiocis  chaste  efaaroetor»  under  ibe  am  of 
eighteen  years,  into  any  house  of  ill  fame,  or  of  aasigniiBOBi 
or  elsewhere,  for  the  purpose  of  prostitatioQ,  and  everypenon 
who  aids  or  assists  ia  such  abduction  for  such  purpose,  a^ 
every  person  who  by  any  false  pretenses,  falsorepreaentaitioD, 
or  other  fraudulent  means,  procures  any  female  io  h&ve  illidt 
carnal  connection  with  any  man,  is  punishable  by  impiiaoB- 
ment  in  the  State  Prison  not  exceeding  one  year,  or  by  a  flqe 
not  exceeding  one  thousand  dollars,  or  by  isotili.  [Approved 
Maich  1,1872.    Stats.  1671-2,  p.  184.] 


Jin  Act  to  prevent  (he  sale  of  ianioxioailng  dHhke  to  minon, 

Seocion  1.  Every  person  who  sells  or  ffives  to  ntoQm 
under  the  age  of  sixteen  yearn,  to  be  by  him  drank  at  the  tima 
as  a  beverage,  any  intoxicating  drink,  is  guilty  of  a  misde- 
meanor, and  punishable  by  a  fine  not  OEoeeding  one  hundred 
dollars,  or  by  imprisonment  in  the  county  jail  not  exceeding 
three  months :  provided,  that  nothing  in  this  Act  shall  be 
deemed  to  apply  to  parents  of  such  cmldren,  or  guardiaoa  of 
their  wards,  or  phyaidans.  (Approved  Match  4, 18!72.  Stdi 
1871-2,  p.  281.] 
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An  Aet  to  prevmit  the  aaJe  ofirUaxicaUng  beverages  on  election 

days. 

SioxxoH  1.  It  ahall  not  be  lawful  for  auT  person  or  persoi^i 
keeping  a  public  house,  8aloon>  or  drinking  place,  either 
tioensed  or  nnlioensed,  to  sell,  giyeaway,  or  furnish  spirituous 
or  malt  liquors,  wine,  or  any  other  intoxicating,  beyerages,  on 
any  part  of  any  day  set  apart,  or  to  be  set  apart,  for  any  gen- 
eric or  special  election  by  the  citizens  in  any  election  dis&ict 
or  precinct  in  any  of  the  counties  of  the  state  where  an 
elecnon  is  in  progress,  during  the  hours  when  by  law,  in  said 
diatiict  or  prednot,  the  elections  polls  are  required  to  be  kept 
open. 

8bo.  2.  Any  parson  or  persons  violating  the  provisions  of 
ihisact  shall  M  deemed  guilty  of  a  nusdemeanor.  [Iq  effect 
March  7, 1874.    Stats.  187^4,  p.  297.] 

An  Aot  for  the  more  ^ectual  prevention  of  cruetty  to  animais. 

SBonoN  1  Any  tiiree  or  more  citizens  of  the  state  of  CaU? 
fomia,  who  have  heretofore,  or  who  shall  hereafter,  incorpor- 
ate as  a  body  corporate,  under  the  general  lawB  for  incorpora- 
tions in  this  state,  for  the  purpose  of  preventing  cruelty  t0 
animals,  may  avail  themselves  of  the  privileges  of  this  act| 
provided,  that  the  corporate  body  first  formed  as  aforesaid  in 
any  county,  shall  be  the  only  one  so  entitled  to  the  benefits 
and  privileges  of  this  act  in  said  county. 

Sbo.  2.  The  said  societies  may  make  and  adopt  by-laws  gov- 
erning the  admission  of  associates  and  members,  providing  for 
all  meetings,  and  for  assistant  and  district  or  local  ofQcers ; 
providing,  also,  for  means  and  systems  for  the  effectual  attain- 
ment of  the  objects  contemplated  by  this  act ;  for  the  refla- 
tion and  management  of  its  business  afiOdrs,  and  for  the  eneci- 
nal  working  of  the  societies ;  prescribing,  also,  the  duties  of 
all  their  omoers ;  for  the  outlay  of  all  monies  and  the  auditing 
all  accounts;  provided,  that  such  by-laws  shall  not  conflict 
with  the  laws  of  the  state  of  California  or  of  the  United  States, 
<ur  with  any  provisions  of  this  aot. 

Bbo.  8.  Bald  societies  shall  elect  officers  and  fill  vacancies 
according  to  the  provisions  of  their  by-laws. 

Bzo.  4.  All  snerifb,  constables,  police  and  peace  officers 
mre  empowered  to  make  arrests  for  the  violation  of  any  of  the 

S revisions  of  this  act,  which  by  this  act  is  denominated  a  mis- 
emeanor,  in  the  same  manner  as  is  by  law  provided  for  ar- 
rest in  all  cases  of  nisdemeanors. 

8x0.  5.  All  members  and  agents,  and  all  officers  of  each  or 
any  of  the  societies  so  incorporated,  as  shall  by  the  tmstees  of 
said  societies  be  duly  authorized  in  writine,  approved  by  the 
county  judge  of  the  county,  and  sworn  in  the  same  manner  as 
are  constables  and  peace  coaoezs,  shall  have  power  to  lawfully 
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fnterfere  to  prevent  ihe  perpetration  of  any  act  of  omeliy  npon 
«ny  dnmb  animal,  and  may  use  such  force  as  may  be  nec^uary 
to  prevent  the  same,  and  to  that  end  may  summon  to  their  aid 
any  bystander;  they  may  make  arrests  for  the  violation  of 
any  of  the  provisions  of  this  act.  in  the  same  manner  as  is 
herein  provided  for  other  officers ;  and  may  carry  the  same 
weapons  that  such  officers  are  authorized  to  carry ;  f>rovided, 
that  all  such  members  and  agents  shall,  when  making  such 
arrests,  exhibit  and  expose  a  suitable  badge  to  be  adopted  by 
said  society.  All  persons  resisting  said  specially  appointed 
officers,  as  such,  shall,  upon  conviction,  be  deemed  guilty  of  a 
misdemeanor. 

8ec.  6.  Whoever  overdrives,  overloads,  drives  when  over- 
loaded, overworks,  tortures,  torments,  deprives  of  necessaiy 
sustenance,  cruelly  beats,  mutilates,  or  cruelly  kills,  or  causes, 
Or  procures  to  be  so  overdriven,  overloaded,  driven  when  over- 
loaded, overworked,  tortured,  tormented,  deprived  of  neces- 
sary sustenance,  cruelly  beaten,  mutilated,  or  oruellv  killed, 
any  animal ;  and  whoever,  havixig  the  charge  or  custody  of  any 
ammal,  either  aa  owner  or  otherwise,  inflicts  unnecessary  cru- 
elty upon  the  same,  or  fails  to  provide  the  same  with  proper 
food,  drink,  shelter,  or  protection  from  the  weather,  or  who 
cruelly  drives  the  same  when  unfit  for  labor,  shall,  upon  con- 
viction, be  deemed  guilty  of  a  misdemeanor. 

Seo.  7.  If  an^  person  shall  carry,  or  cause  to  be  carried,  in 
or  upon  any  vemcle,  or  otherwise,  any  domestic  animal,  in  a 
cruel  or  iimuman  manner,  or  knowingly  and  wilfully  author- 
izes or  permits  the  same  to  be  subjected  to  unnecessary  tort- 
ure, suffering,  or  cruelty  of  any  kind,  shall,  upon  conviction, 
be  deemed  guilty  of  a  misdemeanor ;  and  whenever  any  such 
person  shallbe  taken  into  custody  therefor  by  any  officer,  such 
officer  may  take  charge  of  such  vehicle  ana  its  contents,  to- 

S ether  with  the  horse  or  team  attached  to  said  vehicle,  and 
eposit  the  same  in  some  safe  place  of  custody ;  and  any  nec- 
essary expenses  which  may  be  incurred  for  taking  care  of  and 
keeping  tno  same,  shall  be  a  lien  thereon,  io  be  paid  before  ihe 
same  can  be  lawfully  recovered ;  and  if  tiie  said  expenses,  or 
any  part  thereof,  remain  impaid,  they  may  be  recovered,  bty 
the  parson  incurring  the  same,  of  the  owner  of  said  domeetio 
animal,  in  any  action  therefor. 

-Seo.  8.  Any  person  who  shall  cause  any  bull,  bear,  cock* 
dog,  or  other  animal  to  fight,  for  his  amusement  or  for  gain, 
worry  or  injure  each  other;  or  any  person  Vfho  shall  permit 
the  same  to  bo  done  on  any  premises  under-  his  oluugo  or  con- 
trol ;  and  any  psrson  who  shall  aid,  abet,  or  be  present  at  Buch 
fighting  and  worrying  of  such  animal,  as  a  spectator,  shall. 
upon  conviction,  be  deemed  guilty  of  a  misdemeanor. 

Sfo.  9.    Whoever  owns,  possesses,  keeps,  or  trains  any  bird 
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or  animal,  wiih  {he intent  that  saoh  bird  or  aninud  shall  been* 
ga^ed  in  an  exhibition  of  fighting,  or  is  present  at  any  place, 
miilding,  or  tenemenl^  where  preparations  are  being  made  for 
an  exhibition  of  the  fighting  of  birds  or  animals,  with  the  in- 
tent to  be  present  as  snch  exhibition,  or  is  present  at  such 
ttiMMtion,  shall,  upon  conTiction,  be  deemed  guilty  of  a  mis- 
demeanor. 

Sbq.  10.  When  complaint  is  made,  on  oath,  to  any  magis- 
trate aathorized  to  issne  warrants  in  criminal  cases,  that  the 
complainant  believes  that  any  of  the  provisions  of  law  relating 
to  or  in  any  way  aflSsoting  aamb  animals,  are  being  or  are 
abont  to  be  violated  in  any  particnlar  building  or  place,  srtch 
magistrate  shall  issue  and  deliver  immediatdfy  a  warrant  dw 
rected  to  any  sheriff,  constable,  police  or  peace  officer,  or 
ofl^r  of  any  mcorporated  association  qualified,  as  provided  in 
the  fifth  section  of  this  act,  authorizing  nim  to  enter  and  search 
snch  building  or  place,  and  to  arrest  any  person  or  persons 
there  present  violating,  or  attempting  to  violate,  any  law  relat- 
ing to  or  in  any  way  alfecting  dumb  animals,  and  to  bring  such 
person  or  persons  oefore  some  court  or  magistrate  of  compe- 
tent jurisdiction,  within  the  ci^  or  township  within  which 
snch  o£fense  has  been  committed,  to  be  dealt  with  according 
to  law,  and  such  attempt  shall  be  held  to  be  a  violation  or 
section  six  of  this  act.  « 

8x0.  11.  Any  sheriff  constable,  police  or  peace  officer,  br 
officer  qualified,  as  provided  in  seciion  five  of  this  act,  may 
enter  any  place,  builoing,  or  tenement,  where  there  is  an  exm* 
bition  of  the  flighting  of  birds  or  animals,  or  where  prepara- 
tioDB  are  being  made  for  such  an  exhibition,  and,  without  a 
warrant,  anest  all  persons  there  present. 

Sio.  12.  Any  person  who  shall  impound,  or  cause  to  be  im- 
pounded in  any  pound,  any  domestio  animal,  shall  supply  the 
same  durins  such  cozifinement  with  a  sufficient  quantity  of 
good  and  wholesome  food  and  water,  and  in  de&ult  thereof, 
ihall,  upon  conviction,  be  deemed  guilty  of  a  misdemeanor. 
In  ease  any  domestio  animal  shall  be  at  any  time  impounded, 
as  aforesaid,  and  shall  continue  to  be  without  necessary  food 
and  water  for  more  than  twelve  consecutive  hours,  it  diall  bo 
lawful  for  any  person,  Arom  time  to  time,  as  it  shall  be  deemed 
necessary,  to  enter  into  and  upon  any  pound  in  which  any  such 
domestio  animal  shall  be  confined,  ana  supply  it  with  necessary 
food  and  water  so  long  as  it  shall  remain  so  confined.  Such 
Xwrson  shall  not  be  liable  to  any  action  for  such  entry,  and  the 
reasonable  cost  of  such  food  and  water  may  be  collected  .by 
him  of  the  owner  of  such  animal,  and  the  said  animal  shall  not 
be  exempt  from  levy  and  sale  npon  execution  issued  upoi^  a 
judgment  therefor. 

8x0.  18.    Every  owner,  driver,  or  possessor  of  any  old. 
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ciainied,  or  diseased  honOi  mtild,  cow,  or  otber  dAmestiB* 
jnal,  who  shall  permit  the  same  to  go  loose  in  anv  lane*  atnei 
sqaare,  or  lot,  of  any  city  or  township,  without  proper  oaie 
and  attention,  for  more  than  three  hoars  after  knowladge 
thereof,  shall,  on  conyiction,  he  deemed  gnilty  of  •  minia- 
meanor;  provided,  that  this  shall  not  vmIj  to  such  owner 
keeping  an^r  old  or  diseased  animal  helong  to  him  on  his  own 
premises  with  proper  care.  Every  sick,  disabled,  infirm,  or 
crippled  horse,  ox,  mnle,  cow,  or  ouier  domestio  animal,  wfaioh 
shall  he  abandoned  on  the  pnblio  highway,  or  in  any  open 
space  in  any  city  or  township,  may,  if  after  dne  search  by  a 

Seace  officer,  or  officer  of  said  society,  no  owner  can  be  foimd 
lerefor,  be  killed  by  snch  officer ;  and  it  shall  be  the  dni^of 
all  peace  and  pnblio  officers  to  canse  the  same  to  be  kiUea  on 
information  of  snch  abandonment. 

Seo.  14.  Every  person  convicted  of  any  misdemeanor  noder 
this  act,  shall  be  pnmshed  as  is  bv  law  provided  for  the  pun- 
ishment of  misdemeanors;  and  all  fines  imposed  or  collected 
in  any  connty,  nnder  the  provisions  of  this  ict,  shall  imne  to 
the  society  m  said  connw,  organized  and  incorporated  as 
herein  provided,  in  aid  of  the  benevolent  object  for  iMdi  it  is 
incorporated. 

8x0. 15.  All  prosecnttons  for  the  violation  of  any  of  the 
provisions  of  this  act  shall  be  conducted  and  prosecuted  in  a 
court  of  competent  jurisdiction,  and  any  member  of  saidaodety 
authorized,  as  provided  in  section  five  of  this  act,  may  app«ur 
and  prosecute  in  any  of  said  courts,  for  anv  violation  of  any  of 
the  provisions  of  this  act,  whether  or  not  ne  be  an  attorn^  or 
counselor  at  law ;  providedy  that  all  such  proseentionB  BhaD  ha 
conducted  in  the  name  of  the  people  of  the  state  of  Califtmia. 

Seo.  16.  In  this  act  the  singnlar  shall  include  tha  plural; 
the  word  *'  animal "  shall  be  held  to  indudd  every  living  dnmb 
creature:  the  words  "tortore,"  "torment,"  and  *< cruelty,'' 
shall  be  hdd  to  include  every  act,  omission,  or  neglect  whm- 
by  unnecessary  or  ui^ustiflable  physical  pain  or  snflMng  is 
caused  or  permitted,  and  the  words  *' owner"  and  ** person " 
shall  be  held  to  include  corporationa  as  well  as  individoals : 
and  the  knowledge  and  acts  or  agents  of  and  persons  emjfiojea 
by  corporations,  in  regard  to  animals  transported,  owned,  or 
employed  bv,  or  in  the  custody  of  such  oorporatLons,  ahall  be 
held  to  be  the  act  and  knowledge  of  tneh  corporatknia  aaisell 
as  such  agent  or  employees. 

8x0.  17.  Ko  nart  of  this  act  shall  be  deemed  to  Interftrs 
with  any  of  the  laws  of  this  state  known  as  the  "game  laws," 
or  any  laws  for  the  destmctlon  of  certain  birds ;  nor  shsll  this 
set  be  deemed  to  interfere  with  the  right  to  destroy  siqr  Ten* 
omous  reptiles,  or  sny  snimal  known  as  dangerous  to  life,  lin^b, 
or  ptoperiy,  or  to  interfne  with  the  right  tokill  sU  snimals 
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wed  for  food,  or  vdth  any  properly  conducted  sdentlfio  esperi^ 
BieDtB  or  inrestigatioiis,  which  experiments  or  investigationft 
fliiall  be  performed  only  under  the  authority  of  the  faculty  of 
«ome  regularly  incorporated  medical  college  or  universily  of 
<he  state  of  California. 

Seo.  18.  The  act  entitled  **an  act  for  the  more  effectual 
fn«Tention  of  cruelty  to  animals/'  approyed  Harch  thirtie^^ 
eighteen  hundred  and  Bixtrjr-cight,  ana  amendments  thereto; 
approyed  March  fifteenth,  eighteen  hundred  and  seyenty-two, 
are  herelby  repealed.  [In  effect  March  20, 1874.  Stats.  187d-4» 
p.  499.) 

An  Act  for  Vi$  protection  of  tmoys  and  l^eacons. 

Section  1.  Any  person  or  persons  who  shall  moor  any  year 
sel  or  boat  of  any  Kind,  or  any  raft  or  scow,  to  any  buoy  or 
beacon  placed  in  the  waters  of  California  by  authority  of  th^ 
United  States  lighthouse  Board,  or  sliall  in  any  manner  haiig 
on  to  the  same,  with  any  yessel,  boat,  rait,  or  scow,  or  shaU 
wilfully  remove,  damage,  or  destroy  any  such  buoy  or  beacon^ 
or  any  part  of  the  same,  or  shall  cut  down,  remove,  damage,  or 
destroy  any  beacon  or  beacons  erected  on  land  in  this  state  by 
the  authority  aforesaid,  shall,  for  every  such  ofS;snse,  be  dcemea 
guilty  of  a  misdemeanor,  and  upon  conviction  thereof  before 
any  court  of  competent  jurisdicuon,  be  punished  by  a  fine  not 
exceeding  five  hundred  dollars,  or  by  imprisonment  not  exr 
ceeding  six  months ;  one  third  of  the  fine  in  such  cose  to  b0 
mid  to  the  informer,  and  two  thirds  thereof  to  the  Lighthouse 
Board,  to  be  used  in  repairing  said  buoys  and  beacons. 

Ssc  2.  Thecostof  repairing  or  replacing  any  such  buoy  or 
jbcacon  which  may  have  been  misplaced,  damaged,  or  destroyed 
by  any  vessel,  boat,  raft,  or  scow  being  made  fast  to  the  same, 
shall,  when  said  cost  shall  have  been  legally  ascertained,  be  a 
lien  upon  such  yessel,  boat,  raft,  or  scow,  and  recovered  ap;alns« 
the  same,  and  the  owner  or  owners  thereof,  in  any  action  of 
debt,  in  any  court  of  competent  jurisdiction  in  this  state.  [I^ 
efifect  Mtfch  26, 1874.    Stats.  1873-4,  p.  619.] 

An  Act  to  enforce  the  edkicaUonal  rightg  of  children, 

Saonov  1.  Every  parent,  guardian,  or  other  person  in  the 
state  of  California  having  control  and  charge  of  any  child  or 
children  between  the  ages  of  ei^ht  and  fourteen  years,  shall  be 
lequired  to  send  any  such  child  or  children  to  a  public  school 
Cor  a  period  of  at  leest  two  thirds  of  the  time  during  which  a 
pablio  aobool  shall  be  taught  in  each  city,  or  city  ana  oounty» 
or  Mhool  district  in  each  school  year,  commencing  on  the  firal 
day  of  July  in  ^e  year  of  our  Lord  one  thousand  eight  hnn- 
4zed anoMyenty-fonr, ^t  least  twelve  weeks  of  which  shall  h^ 
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ooDseeatiTB,  unless  such  child  or  children  are  excused  fttm 
foch  attendance  hj  the  board  of  education  of  the  cifar  or  ciijr 
and  county,  or  of  the  trustees  of  the  Bcbool  district  in  wfaida 
such  parents,  ^[uardians,  or  other  persons  reside,  upon  its  beioflr 
ahown  to  their  satiBtacfion  that  nis  or  her  bodily  or  menm 
condition  has  been  such  as  to  preyent  attendance  at  8choQl»  or 
application  to  study  for  the  penod  required,  or  that  the  parents 
or  guardians  are  extremely  poor,  or  sick,  or  that  such  cbUd  or 
chudren  are  taught  in  a  private  school,  or  at  home,  in  such 
branches  as  are  usually  taught  in  the  primaiy  schools  of  iUs 
state,  or  have  already  acquired  a  good  knowledge  of  such 
branches ;  providedt  in  case  a  public  school  shall  not  be  taoght 
for  three  months  during  the  ^car,  within  one  mile  by  the  near- 
est traveled  road,  of  the  reiudence  of  any  person  within  ths 
school  district,  he  shall  not  bo  liable  to  the  provisions  of  this  act. 

8x0.  2.  It  shall  be  the  duty  of  the  president  of  each  board 
of  education,  and  of  the  clerk  of  each  board  of  district  tmstees 
in  the  state  of  Califomia  to  cause  to  bo  posted  three  notices  of 
this  law  in  the  most  public  places  in  the  city,  or  city  and 
county,  or  in  the  school  district,  or  published  in  one  newspaper 
therem  for  three  weeks,  in  the  month  of  June  in  each  year:  - 
the  expense  of  each  publication  to  be  paid  out  of  the  school 
funds  of  such  citgr,  or  city  and  county,  or  school  district,  as 
the  case  may  require* 

Ssa  8.  In  case  any  parent,  guardian,  or  other  pcsrson  sbaQ 
foil  to  comply  with  the  provisions  of  this  act,  said  paxent» 
guardian,  or  other  person  shall  be  deemed  guilty  of  a  niisd&> 
meaner,  and  shall  oe  liable  to  a  fine  of  not  more  than  ivreotj 
dollars ;  and  for  the  second  and  each  subsequent  offense  tbs 
fine  shiul  not  be  less  than  twenty  dollars  nor  more  than  fifty 
dollars ;  and  the  parent,  guardian,  or  other  person  so  oon* 
Ticted,  shall  pay  all  costs.  Each  such  fine  shall  be  paid  to  the 
clerk  of  the  proper  board  of  education,  or  of  the  distrid 
trustees. 

8x0.  4.  And  it  shall  be  duty  of  the  clerk  of  each  board  of 
education  and  of  each  board  of^district  trustees,  on  complaint 
of  any  teaclier  or  taxpayer,  to  prosecute  all  ofibnses  occurring 
under  tiie  provisions  of  tins  act ;  and  any  clerk  neglecting  to 
prosecute  sudi  oflbnse  within  ten  days  after  a  written  notioo 
nas  been  served  on  him  by  any  teacher  or  taxpayer  within  lbs 
limits  of  the  authority  of  said  board,  unless  the  person  so  com- 
plained of  shall  be  excused  by  the  proper  school  board,  ahall 
himself  be  liable  to  a  fine  of  not  loss  than  twenty  doUam  nor 
more  than  fifty  dollars,  which  fine  shall  be  prosecuted  for  Im 
the  name  of  the  people  of  the  state  of  GaHfomia,  and  the  fin* 
so  collected  shall  be  paid  over  to  the  dork  of  the  board  of 
education  or  trustees  of  the  proper  dty,  or  city  and  ooonty. 
or  school  distriot,  to  be  accounted  for  as  in  seetioo  three  of  tins 
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act:  and  in  ease  raoh  proeeoation  fiiil,  the  ezpenseB  thereof 
ahail  be  paid  out  of  the  aohool  fund  of  the  dty,  or  city  and 
eonnty,  or  school  district,  in  which  the  case  arose. 

8eo.  6.  And  it  shall  be  the  duty  of  the  census  marshal  to 
famish  each  board  of  education  and  of  district  trustees,  wi^ 
ft  oomplete  list  of  all  children  living  within  the  jurisdiction  of 
aaid  board,  and  to  note  on  such  lists  aU  children  not  attending 
colleges,  college  schools,  priyate  schools,  or  being  taught  at 
home,  who  are  liftble  to  the  provisions  of  this  act;  anof  each 
teacher  teaching  within  the  Imuta  of  the  jurisdiction  of  such 
board,  shall  be  supplied  with  a  list  of  all  childeren  within  his 
or  her  department  or  school,  and  shall  call  such  list  each 
morning  on  the  opening  of  school,  and  note  the  absentees,  and 
ihe  reason  of  such  absence,  if  any,  and  at  the  close  of  each 
term  of  twelve  weeks,  shall  make  a  full  report  to  the  board 
of  education,  or  of  district  trustees,  of  all  such  cases  of  ab* 
sence,  with  the  names  both  of  children  and  parents,  guardians^ 
or  other  persons  having  such  children  in  charge,  and  said 
board  shall  thereupon  forthwith  proceed  to  prosecute  such 
parents,  guardians,  or  other  persons,  according  to  l^e  pro* 
▼isions  of  this  act. 

Seo.  6.  And  whereas,  the  state  has  provided  an  institution 
for  the  gratuitious  instruction  of  all  resident  deaf  and  dumb 
or  blind  children  between  the  ages  of  six  and  twenty-one  years, 
every  parent  or  guardian  of  any  child  or  children  afflicted  with 
deafness  or  blindness,  shall  be  required,  under  the  penalties 
hereinbefore  specified,  to  send  such  child  or  children  to  said 
institution  for  a  period  of  not  less  than  five  years,  unless  such 
child  or  children  shall  have  been  excused  by  the  authorities, 
ftnd  on  the  grounds  specified  in  section  one  of  this  act. 

Seo.  7.  Any  justice  of  the  peace  of  the  proper  city,  or  diif 
aad  county,  or  school  district,  shall  have  jurisdiction  of  all 
offenses  conmiitted  under  the  provisions  of  this  act.  [Ap« 
proved  Karoh  28.  In  effect  July  1,1874.  Stats.  1873-4  p.  751.] 


.An  Ad  to  enoourage  the  planting  and  cuUivation  of  oysters^ 

SEonoN  1.  Any  citizen  of  the  United  States  may  lay  down 
ind  plant  oysters  m  any  of  the  bays,  rivers,  or  pubhc  waters  of 
this  state ;  and  the  ownership  of  and  the  exclusive  right  to  tako 
up  and  carry  off  the  same  snail  be  continued  and  remain  in 
luoh  person  or  persons  who  shall  have  laid  down  and.  planted 
the  same. 

Seo.  2.  Any  person  or  persons  who  now  have  or  who  maj 
hereafter  lay  down  and  plant  oysters,  as  hereinbefore  provided, 
shall  stake  or  fence  off  the  land  on  which  the  same  is  or  here- 
after may  be  laid  down  and  planted,  and  such  stakes  or  fenoea^ 
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diall  be  anffieient  marks  of  the  boimdaries  and  limits,  and 
title  such  person  or  persons  to  the  exclusive  use  and  oecupatioift^ 
ihercof  for  the  purposes  prescribed  in  ibis  act ;  provided,  tha^ 
nothing  herein  contained  shall  be  deemed  to  authorize  anj 
impediments  or  obstructions  to  the  navigation  of  any  chamiGlfl. 

Seo.  3.  Parties  planting  or  la^ng  down  such  oyster  bedt 
shall  record  a  full  description  of  siud  bed  or  beds,  in  thecoon^ 
recorder's  office  in  the  county  where  thO  same  is  situated.  Tb» 
recorder  shall  record  the  description  so  furnished*  in  a  book 
to  be  kept  bv  him  for  that  purpose,  to  be  entitled  a  "  reoord  of 
oyster  beds/' 

Seo.  4.  Any  person  or  persons  who  shall  enter  upon  any  M 
of  land  in  which  there  shall  be  oysters  laid  down  and  planted* 
and  which  at  the  time  of  such  entry  shall  bo  fenced  or  staked  ofl 
pursuant  to  the  provisions  of  this  act,  and  who  shall  take  up 
and  carry  off  therefrom  snch  oystsrs,  without  the  consent  or 
permission  of  the  occupants  and  owners  thereof,  and  shall  wil- 
rcdly  destroy  or  remove,  or  cause  to  bo  removed  or  destroyed* 
any  stakes,  marks,  or  fences  intended  to  designate  the  bounda- 
ries and  limits  of  any  land  claimed  and  staked  or  fenced  off 
Sursuant  to  the  provisions  of  this  act,  shall  be  guilty  of  a  mia- 
emeanor. 

Sfo.  6.  The  penalties  of  the  penal  code  relative  to  misde* 
meanors  are  hereby  made  applicable  to  any  violation  of  tha 
provisions  of  this  act. 

Sec.  G.  All  fines  and  penalties  collected  for  a  violation  of 
a&v  of  the  provisions  of  this  act,  over  and  above  tho  coats  of 
smt,  shall  be  paid  into  the  common  school  fund  of  the  ooon^ 
where  the  ofiense  was  committed. 

Seo.  7.  All  parties  availing  themselves  of  the  provisions  of 
ttiis  act  shall  erect,  or  cause  to  bo  erected,  on  some  conspicu- 
ous part  of  the  grounds  devoted  to  the  planting  of  oysters,  a 
sign  not  less  than  six  feet  in  length  and  one  foot  in  width,  on 
which  sh^l  be  painted  in  black  letters  upon  a  white  groondy 
the  words  "oyster  beds." 

Seo.  8.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
Tisions  of  this  act,  and  especially  <*  an  act  entitled  an  act  coo- 
oeming  oysters,"  passed  April  twentv-eight,  one  thousand  eight 
hundred  and  fifty-one,  as  also  the  act  entitled  "  an  act  oonoem- 
ing  oyster  beds,''^  approved  April  second,  one  tbonsand  eif^ 
hundred  and  sixty-six,  are  hereby  repealed. 

Seo.  9*  This  act  shall  not  apply  to  any  tide  lands  whleh  ib» 
state  may  have  sold  to  private  parties ;  promded,  furtiier.  tba4 
nothing  herein  shall  be  so  construed  as  to  intierfero  .with  th9 
right  of  the  state  to  sell  and  dispose  of  anv  of  the  tide  landa^ 
nor  to  affect  in  any  manner  the  rights  of  purdiaaerB  at  apv 
sale  of  tide  lands  bv  the  state.  [In  effect  ICarch  80,  1874. 
Stats.  1873-4*  p.  940.  f 


Jn  Aoi  to  protect  lumber  manufaduran,    ' 

.  Ssonoir  1.  £y«ry  person  who  maliciously  ddvee  into,  or 
niaoes  within  any  saw-log,  shin^o4)o]t,  or  other  wood,  any 
Iron,  steel,  or  other  substanoesaMciently  hard  to  ingore  saws, 
Iniowing  that  the  said  saw-log,  shinglerooltt  or  other  wood,  is 
intended  by  the  owner  thereof  to  be  manafaotored  into  any 
kind  of  Inmber,  is  goilty  of  a  felony,  and  shall  be  panishea 
by  imprisonment  in  the  state  prison  not  less  than  one  nor 
more  than  fiTo  years.  [la  effeot  Febnxary  9,  1876.  Stati. 
1875-6,  p.  82.) 

Jn  Act  to  preowt  the  Uiunng  open  of  iandaewrm,  and  kufMng 

on  inSoaed  lands. 

8EonoK  1.  Every  person  who  shall  open  any  gate,  bars, 
br  fence  of  another,  for  the  purpose  of  passing  &rough,  and 
shall  willfully  leave  the  same  open,  without  the  permission  of 
;the  owner,  is  gailiy  of  a  misdemeanor. 

8eo.  2.  Every  person  who  willfollv  opens,  tears  down,  or 
■iD&erwise  destroys  any  fenoe  on  the  in'^Iosed  land  of  another,  is 
gnilty  of  a  misaem3anor. 

8eo.  8.  Every  person  who  willfnlly  enters  npon  the  inclosed 
land  of  another  for  the  purpose  of  hunting,  or  who  discharges 
fire-arms,  or  lights  camp-llres  thereon,  without  first  having 
obtained  permission  of  the  owner  or  occupant  of  said  land,  u 
gnilty  of  a  misdemeanor. 

'  8eo.  4.  Every  person  who  willfully,  carelessly,  or  negU- 
jgently,  while  hunting  or  camping  upon  the  inclosed  land  of 
another,  kills,  maims,  or  wounds  an  animal,  the  property  of 
another,  is  gailiy  of  a  misdemeanor. 

Seo.  5.  Every  person  who,  upon  departing  firom  camn, 
"wiUf  ully  leaves  the  fire  or  flres  burning  or  unextlngaished.  is 
^pdlty  of  a  misdemeanor. 

8eo.  6.  Every  person  found  gnilty  of  any  of  the  misde- 
meanors herein  mentioned  shall  be  fined  not  less  than  twenty 
nor  more  than  fifty  dollars,  and  shall  be  imprisoned  in  the 
county  jail  uutil  such  fine  be  satisfied,  not  exceeding  one  day 
tor  every  two  doUais  thereof. 

8Ea  7.  All  acts  and  parts  of  acts  in  conflict  herewith  too 
repealed;  promded,  houiever,  nothing  herein  contained  shall 
be  construed  as  repealing  section  five  nundred  and  ninety-Hfoor 
of  the  penal  code. 

8bo.  8.  8ection  three  of  this  act  shall  not  apply  to  the 
eonnties  of  Ijos  Angeles,  8an  Diego.  8utter,  8an  Benito,  Bel 
Korte,  El  Dorado,  Oolusa,  Yuba,  Humboldt,  Amador,  Taol- 
nmne,  San  Luis  Obispo,  Plumas,  Lassen,  Bisldyou,  Kodoc, 
fihar^ta.  Trinity,  Siena,  Placer,  lln  efBe«t  March  23, 1876, 
Biats.  1875-6»  p.  408.] 
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An  Ad  concerning  lodginff  houaet  and  Bleeping  apartmenU, 

QEonon  1.  Brery  person  who  owns,  leases,  lets,  or  hires, 
to  any  person  or  persons,  any  room  or  aoariment  in  any 
boilding,  house  or  other  stmctare,  within  the  limits  of  any 
incorporated  dty,  or  city  and  ooun^,  within  the  state  of  Oali- 
fomia,  for  the  purpose  of  a  lod^g  or  sleepinff  apartment, 
which  room  or  apartment  coatams  less  than  five  hnodred 
onhio  feet  of  space,  in  the  clear,  for  each  person  so  ooonpying 
snch  room  or  apartment,  shall  be  deemed  eoilty  of  a  misde- 
meanor, and  shall,  npon  conviction  thereof,  oe  punished  by  a 
fine  of  not  less  than  fif  <7  (60)  dollars  or  more  than  five  hun- 
dred (500)  dollars,  or  by  imprisonment  in  the  county  jail,  or 
by  both  such  fine  and  imprisonment. 

Sxo.  2.  Any  person  or  persons  found  sleeping  or  lodging, 
or  who  hires  or  uses  for  the  purpose  of  sleeping  in,  or  lodging 
in,  any  room  or  apartment  which  contains  less  than  flye  hun- 
dred (600)  cubic  feet  of  space,  ia  the  clear,  for  each  person  so 
occupying  such  room  or  apartment,  shall  be  deemed  ffuilty  of 
a  misdemeanor,  and  shall,  upon  conviction,  be  poniaaed  By* 
fine  of  not  less  than  ten  (10)  or  more  than  fifiy  (60)  doUan^ 
or  by  both  such  fine  and  imprisonment. 

Sec.  3.  It  shall  be  the  duty  of  the  chief  of  police  (or  waxh 
other  person  to  whom  the  police  powers  of  a  city  are  delo- 

gted)  to  detail  a  competent  and  qualified  officer  or  officers  of 
e  regular  force  to  examine  into  any  violation  of  any  of  tfas 
provisions  of  this  act,  and  to  arrest  any  person  guilty  of  any 
such  violation. 

Bbo.  4.  The  provisions  of  this  act  shall  not  be  constmed 
to  apply  to  hospitals,  jails,  prisons,  insane  asylums,  or  othsr 
public  institutions. 

Seo.  5.  All  acts  or  parts  of  acts  in  conflict  with  the  pro» 
visions  of  this  act  are  nereby  repealed.  [Jn.  effect  April  S» 
1876.    Stats.  1876-6,  p.  769.1 

An  Act  for  the  incorporation  ofsocieHee  for  (he  preeentUm  cf 

cruelty  to  children, 

SsoTZOxr  1.  Any  five  or  more  persons  of  full  age,  a  maj<Mity 
of  whom  shall  be  citizens  and  residents  within  ue  Sfate,  who 
shall  desire  to  associate  themselves  together  for  the  parpose  of 
preventing  cruelty  to  children,  may  make,  sign,  ana  acknowl- 
edge, before  any  person  authorized  to  take  acknowledgments 
of  deeds  of  this  state,  and  file  in  the  office  of  the  secretary  of 
state,  and,  also,  in  the  office  of  the  clerk  of  the  county  in 
which  the  business  of  the  society  is  to  be  conducted,  a  certiiW 
cate  in  writing,  in  which  shall  be  stated  the  name  or  title  bj 
which  said  society  shall  be  known  in  law,  the  partioolar  bosH 
ness  and  objects  of  such  society,  the  number  of  tmstooi,  di- 
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niston,  or  maoagerg,  to  manage  the  same,  and  the  names  of 

fbe  troBteea,  direotora,  or  managers  of  the  society  for  the  first 
year  of  its  existence ;  bat  snoh  certificate  shall  not  be  filed, 
unless  the  written  consent  and  approbation  of  the  district 
jndge  of  the  district  in  which  the  place  of  business  or  princi- 
pal office  of  snoh  sooieiy  shall  be  located,  be  indorsed  on  snch 
certificate. 

Sxa  2.  Upon  filing  the  certificate  as  aforesaid,  the  persons 
who  shall  have  signed  and  acknowledged  snch  certificate,  and 
iheir  associates  and  successors,  shall  thereupon,  by  virtue  of 
this  act,  be  a  body  politic  and  corporate  by  its  name  stated  in 
such  certificate,  ana  as  snch  shall  nave  power : 

.F^s^— To  have  perpetual  succession  by  its  corporate  name. 

Secofid—To  sue  and  be  sued,  complain  and  defend,  in  any 
court  of  law  or  equity. 

Third— 'To  make  and  use  a  common  seal,  which  may  be 
affixed  by  making  an  impression  directly  in  the  paper,  and 
alter  the  same  at  pleasure. 

Fovrtfi— To  appoint  such  officers,  managers,  and  agents,  aa 
the  business  of  the  corporation  may  re<)uire. 

I%ft?i— To  maJse  by-laws,  not  inconsistent  with  the  laws  of 
this  state  or  of  the  United  States,  for  the  management  of  its 
property  and  tiie  regulation  of  its  afibirs. 

avxOC—To  contract  and  be  contracted  with. 

SeverUhr— To  take  and  hold  by  gift,  purchase,  grant,  dovise, 
or  bequest,  any  property,  real  or  personal,  and  the  same  to 
dispose  of  at  pleasure.  But  such  a  corporation  shall  not,  in 
its  corporate  capacity,  hold  real  estate  the  yearly  incomo  de- 
rived from  which  shall  exceed  the  sum  of  fifty  thousand  dollars. 

Mghth^— To  exercise  any  corporate  powers  necessary  for  the 
ezeroise  of  the  powers  above  enumerated  and  given. 

Bso.  &  Any  society  so  incorporated  may  prefer  a  com- 
plaint before  any  court  or  magis&ate  having  jurisdiction,  for 
uio  violation  of  any  law  relating  to  or  affecting  children,  and 
may  aid  in  bringing  the  fiiot  before  such  oourt  or  magistrate 
in  any  proceeding  iSkeai, 

&EO.  i.  AU  magistrates,  constables,  sherifb,  and  officers  of 
police  dull,  as  occasion  may  require,  aid  the  society  so  incor- 
porated, its  officers,  members,  and  agents,  in  the  enforcement 
of  all  laws  which  now  are  or  may  hereafter  be  enacted  relating 
to  or  affecting  children. 

8bo.  5.  The  provisions  of  this  aot  shall  not  extend  or  apply 
to  any  association  or  individuals  who  shall,  in  the  certificate 
filed  as  hereinabove  provided,  use  or  specify  a  name  or  style 
the  same,  or  substantially  the  same,  as  that  of  any  previously 
existing  incorporated  society  in  this  state.  [In  effect  April  3, 
1876.   Btata.  1870-6,  p.  880.] 
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An  Act  UnpoBing  certain  duties  upon  the  governor  cf  th0  eMbe. 

Section  1.  The  gorernor  shall  offer  a  standing  reward  of 
fhree  hundred  doUars  ($30«))  for  the  arrest  of  each  perBoa 
engaged  in  the  robbeiy  of,  or  in  an  attempt  to  rob  any  peraoa 
or  persons  upon,  or  having  in  charge,  in  whole  or  in  pari,  aoy 
stage  coach,  wagon,  railroad  train,  or  other  conveyance  en- 
gaged at  the  time  in  carrying  pasBengers,  or  anv  private  con- 
veyance within  this  State :  the  reward  to  be  paid  to  the  person 
or  persons  making  the  an'est,  immediately  npon  the  convic- 
tion of  the  person  or  persons  so  arrested;  bnt  no  reward  shall 
be  paid  except  after  such  conviction.  [In  effect  April  8, 1878. 
Stats.  1875-6;  p.  855.1 

An  Act  to  regvUaJte  (he  use  of  artesian  UDeUs,  and  to  prevent  the 
waste  of  sybterranean  waters  in  this  State, 

Section  1.  Any  artesian  well  which  is  not  capped,  or  ftip- 
ni^ed  with  such  mechanical  appliance  as  will  readily  and 
effectively  arrest  and  prevent  the  now  of  water  from  such  wdl, 
U  hereby  declared  to  be  a  public  nuisance.  The  owner,  tenant, 
or  occupant  of  the  land  upon  which  such  well  is  situated,  who 
causes,  i)ermit8,  or  suffers  such  public  nuisance,  or  mfftn  or 
permits  it  to  remain  or  continue,  is  guilty  of  a  misdemean  r. 

Sec.  2.  Any  person  owning,  possessing,  or  occupying  anv 
land  upon  whicn  is  situated  an  artesian  well,  who  catiaee,  eni- 
fers,  or  permits  the  water  to  unnecessarily  flow  from  such  well, 
or  to  go  to  waste,  is  guilty  of  a  misdemeanor. 

Sec.  8.  An  artesian  well  is  defined,  for  tlie  pqrjKMes  of  tlik 
act,  to  be  any  artificial  well  the  waters  of  which  will  flow  con- 
tinuously over  the  natnral  surface  of  tho  ground  adjacent  to 
Buch  well  at  any  season  of  the  year. 

Sec.  4.  Waste  is  defined,  for  the  purposes  of  this  act,  to  be 
the  causing,  suffering,  or  permitting  the  waten  flowing  from 
such  well  to  run  into  any  nvcr,  creek,  or  other  natnral  water- 
course or  channel,  or  into  any  bay,  lake,  or  pond,  or  into  any 
street,  road,  highway,  or  upon  the  land  of  any  penon  other 
than  that  of  the  owner  of  such  well,  or  upon  public  landa  of 
the  United  States  or  of  the  state  of  Caluorma,  unless  it  be 
used  thereon  for  the  purposes  and  in  the  manner  tliat  it  may 
be  lawfullv  used  upon  the  land  of  the  owner  of  sndi  well ; 
provided^  that  this  section  shall  not  be  so  construed  as  to  pre- 
vent the  use  of  such  waters  for  the  proper  irrigation  of  treei 
standing  along  or  upon  any  street,  road,  or  highway,  or  fot 
ornamental  x>onds  or  tountains,  or  the  propagation  of  fish. 

Sec.  5.    Any  person  violating  any  of  the  provisions  of  tfaia 


act  may  be  proceeded  against  for  a  misdemeanor  in  any 
tice's  court  of  the  county  in  which  such  well  is  located,  and 
ahall,  upon  conviction,  be  fined  for  each  oflbnse  not  leas  than 
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ItB  or  more  ifaan  fifty  dollars.  There  shall,  alio,  irpoii  oon* 
Tietion  had,  in  addition  to  such  fine,  be  taxed  against  sach 
p«rty  the  cost  of  prosecution.  Such  fine  and  costs  may  be 
colleoted  as  in  other  criminal  cases,  and  the  justice  may  also 
iaaue  an  execution  upon  the  judgment  therein  rendered,  and 
the  same  may  be  enforced  and  collected  as  in  civil  cases. 

8eo.  6.  It  shall  be  the  duty  of  the  supervisors  or  road- 
noBBters,  on  complaint  of  any  citizen  within  their  respective 
districts,  and  for  that  purpose  may  at  all  proper  times  enter 
upon  the  premises  where  such  well  is  situatied ;  and  it  shall  be 
his  duty  to  institute,  or  cause  to  be  instituted,  criminal  action 
for  aU  violations  of  the  provisions  of  this  act,  or  for  all  public  ■ 
ofEbnses  defined  in  this  act,  committed  within  such  district. 

Seo.  7.  An  act  entitled  **  an  act  to  regulate  the  use  of  arte- 
sian wells,  and  to  prevent  the  waste  of  subterranean  waters  in 
Santa  Clara  and  Los  Angeles  counties,"  approved  March  eight* 
eentii,  eighteen  hundred  and  seventy-six,  and  all  other  acta  and 
parts  of  acts  in  conflict  with  the  provisions  of  ibis  act,  are 
nereby  repealed. 

.  Seo.  [8.  J  This  act  shall  not  apply  to  artesian  wells  in  the 
eounty  of  San  Bernardino.  [Approved  March  9,  1878.  In 
«itot  July  1, 1878.    Stats.  1877-8,  p.  195.] 

Jn  Ad  to  proTiUfU  '*  Piece  Cbibs,**  and  to  pretend  extortUm^ 

from  candidates  for  office, 

Sbction  1.  All  payments  and  contributions  of  money  for 
eleetion  expenses,  made  by  candidates  for  office  in  this  state, 
sludl  hereuter  be  assessed  and  made  by  such  candidates  bj 
voluntary  assessment  among  themselves,  and  not  otherwise, 
and  at  meetings  to  be  called  for  such  purpose,  at  which  meet- 
ings none  but  candidates  for  office  at  the  next  ensuing  election 
unall  be  present  or  participate. 

Seo.  2.  Anv  person  being  a  candidate  for  office  in  this 
state,  who  shall  oirectly  or  indirectly  pay,  or  knowingly  cause 
to  be  paid,  any  money  or  other  valuable  thing  to  any  perBon, 
as  an  assessment  or  contribution  for  the  expenses  of  the  elec- 
tion at  which  such  person  or  candidate  is  to  be  voted  for,  cx- 
oept  the  ccmtribution  or  assessment  so  agreed  upon  by  such 
meeting  of  candidates,  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  upon  conviction,  punished  accordingly. 

Seo.  d.  It  shall  not  be  lawful  for  any  committee,  conven- 
tion, or  other  association,  formed  for  the  purpose  of  nominat-' 
ing  a  candidate  or  candidates  for  office  in  tills  state,  to  levy, 
assess,  collect,  demand,.or  receive,  directiy  Or  indirectly,  any 
money  or  other  valuable  thing  from  any  candidate  or  can- 
didates nominated  for  office  by  such  committee,  convention, 
or  other  association,  either  for  the  expenses  of  printing  or 
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distribnting  tickets,  or  for  any  of  the  expexises  of  tbe  election 
of  8uch  canoidate  or  candidates,  or  as  or  for  the  expenses  of  siicb 
nominating  convention,  committee,  or  other  associatien,  or 
under  or  upon  any  pretense  whatsoever. 

Seo.  4.  Any  officer  or  member  of  any  such  committee,  eon- 
vention,  or  association,  or  other  person,  who  shall  vote  for,  aid, 
authorize,  assist,  or  consent  to  any  such  levy,  assessment,  or 
coUection  from  any  candidate  or  candidates,  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  conviction,  punished  accord* 
ingly. 

Seo.  5.  Any  person  who  shall  demand,  ask  for,  collect,  or 
receive,  ether  oirectiy  or  indirectly,  any  money  or  other  valua- 
ble thing  from  any  candidate  or  candidates  for  office  in  this 
state,  on  the  ground  that  such  money  or  other  valuable  thing 
has  been  assessed  to  such  candidate  or  candidates,  or  asked  for, 
demanded,  or  required  by  any  person,  nominating  convention, 
committee,  or  other  political  association,  as  or  for  the  costs  of 
printing  or  distributing  tickets,  or  for  the  payment  of  election 
expenses  of  any  kind  or  nature  whatsoever,  or  aa  or  for  the  ex- 

Souses  of  such  nominating  committee,  convention,  or  associa- 
on,  shall,  for  each  offense,  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction,  shall  be  punished  accordingly; 
but  nothing  herein  contained  shall  prevent  the  candidates  at 
^y  election  from  assembling  together  and  voluntarily  assess- 
ing themselves  for  any  expenses  authorized  by  law  for  the 
common  good  of  the  ticket,  and  to  collect  and  disburse  the 
same  by  agents  appointed  for  such  purpose. 

Sec.  6.  Any  person  who  shall  voluntarialy  and  unsolicited 
oflEbr  to  work  n>r  and  assist,  or  in  any  manner  whatsoever  con- 
tribute to  the  nomination  or  election  of  any  candidate  or  other 
person  to  any  office  in  this  state,  for  tho  purpose  and  with  the 
mtent  to  have  such  candidate  or  person  pay  for,  or  in  any 
manner  compensate  such  person  so  offering  for  such  work  or 
services,  shall  be  deemed*  ^ilty  of  a  misdemeanor,  and,  on 
conviction,  punished  accordmgly. 

Seo.  7.  This  act  shall  apply  only  to  the  city  and  county  of 
San  Francisco.    [In  effect  fflar.  14, 1878.   Stats.  1877-8,  p.  236.] 

An  Aot  to  prevent  the  saU  of  oleomargarine  under  the  name  oj 
and  pretense  that  said  commodity  is  butter. 

Section  1.  Every  person  who  sells,  or  keeps  for  sale,  or 
offers  for  sale,  or  otherwise  disposes  of  any  quantity  of  oleo- 
margarine, under  the  name  of,  or  under  the  pretense  that  the 
lame  is  butter,  or  shall  keep  for  sale,  or  manufacture  any 
quantity  of  oleomar^;arine,  without  branding  the  same,  or  the 
package  in  which  it  is  contained,  with  the  word  oleomargarine, 
shall  be  deemed  guilty  of  a  misdemeanor,  and  on  conviction 
thereof  before  a  court  of  competent  jurisdiction,  shall  be  pan- 
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Iflhable  by  imprisonment  in  tho  connty  Jail  for  ft  term  not  less 
than  fifty  nor  more  than  two  hmidred  days,  or  by  fine  not  less 
than  fifw  nor  more  than  two  hundred  dollars,  or  bv  both  sncb 
fine  and  imprisonment.  [In  efEbct  March  26, 1878.  8tek«. 
1877-8,  p.  535.] 

An  Act  to  punish  and  prohibit  the  8cUe  of  adutterated  Sj/rup, 

Seoxion  1.  Any  person  who  shall  knowingly  sell,  or  keep^ 
or  offer  for  sale,  or  otherwise  dispose  of  any  symp,  or  golden 
drips  symp,  silyer  drips  syrap,  or  molasses,  containing  muri- 
atio  or  sulphorio  acids,  or  glucose,  or  adulterated  with  any 
other  substance  to  improTe  the  color  thereof,  shall  be  guilty  of 
a  misdemeanor. 

Beo.  2.  Any  person  violating  the  provisions  of  section  one 
of  this  act  shaJlbe  punished,  and  imprisoned  in  the  county 
Jail  of  the  county  in  which  the  offense  was  committed,  for  a 

Eeriod  not  exceeding  six  months  or  by  a  fine  not  exceeding  fivo 
nndred  dollars,  or  both.    [In  effect  March  29, 1878.    Stats. 
1877-8,  p.  695.] 

An  Ad  to  protect  stockholders  and  persons  dealing  toiA  oof% 

poraiUms  in  this  State. 

Ssonox  1.  Any  superintendent,  director,  secretary,  man- 
ager, agent,  or  other  officer,  of  any  corporation  formotl  or  ex* 
isting  under  the  laws  of  this  state,  or  ti*anRactinjB:  bnainess  in 
the  same,  and  any  pDrson  pretending  or  holding  himself  out  as 
such  superintendent,  director,  secretary,  manager,  agent,  or 
other  omoer,  who  shall  wilfully  subscribe,  sign,  iudonse,  verify, 
or  otherwise  assent  to  the  publication,  either  generalljr  or  pri* 
vately,  to  the  stockholders  or  other  persons  dealing  with  such 
corporation,  or  its  stock,  any  untrue  or  iiilfully  and  fraudu- 
lently exaggerated  report,  prospectus,  account,  statement  of 
opsrations,  values,  business,  profits,  expsnditnrcs,  or  pros- 
pects, or  other  paper  or  document  intended  to  produce  or  give, 
or  having  a  tendency  to  produce  or  give,  to  tiie  shares  of  stock 
in  such  corporation  a  greater  value,  or  less  apparent  or  market 
value  than  they  really  possess,  or  with  the  intention  of  defraud- 
ing any  particular  person  or  psrsons,  or  the  pubhc,  or  persons 
gnerauy,  shall  be  deemed  gmlty  of  a  felony,  and  on  conviction 
ereof,  shall  be  punished  by  imprisonment  in  the  slate  prison 
or  a  county  Jail  not  exceeding  two  years,  or  by  fine  not  exceed- 
ing five  thousand  dollars,  or  by  both ;  provided,  that  this  act 
shall  be  construed  to  apply  only  to  corporations  whose  capital 
stock  has  been  or  shall  hereafter  be  listed  at  a  stock  board  or 
stock  exchange  in  this  state,  or  whose  shaies  be  regularly 
bought  and  sold  in  the  stock  market  of  this  state.  Approvea 
Xuoh29,1878.    Stats.  1877-8,  p.  695.] 
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An  Ad  for  the  protection  of  children^  and  to  prevent  and 
punish  certain  wrongs  to  children, 

BEcnoK  1.  Ko  minor,  tinder  the  a^e  of  sixteen  j;earB,  shall 
be  admitted  at  any  time  to,  or  permitted  to  remain  in,  any 
saloon  or  place  of  entertainment  where  any  splrituons  liqnorsv 
or  wines,  or  inioxioatinfl;  or  malt  liqnors  are  sold,  ezduuigfid; 
or  given  away,  or  at  plEiceB  of  amnsement  known  aa  danoe- 
honsea  and  concert  saloons,  unless  accompanied  by  parent  or 
guardian.  Any  proprietor,  keeper,  or  maua^r  of  any  such 
place  who  shall  admit  such  minor  to,  or  permit  him  or  ner  to 
remain  in  any  such  place,  unless  accompanied  by  parent  or 
guardian,  shaU  be  guuiy  of  a  misdemeanor. 

Seo.  2.  Every  person  having  the  care,  custody,  or  control 
of  any  child  under  the  age  of  sixteen  years,  sliall  restrain  sndi 
child  from  beg^;ing,  whether  actuauy  be^n^,  or  under  the 
pretext  of  pedolmg.  Any  person  offending  agamst  this  section 
shall  be  arrested  and  brought  before  a  court  or  magistrate,  and 
for  the  first  ofRense  shall  be  reprimanded,  and  for  each  aubs^ 
quent  offense  shall  be  guilty  of  a  misdemeanor. 

Seo.  8.  Any  child,  apparently  under  the  age  of  aixkeen 
years,  that  comes  within  any  of  the  following  deecriptioDa, 
named: 

la )  That  is  found  begging,  or  receiving,  or  gaUierinjg abni 
(whether  actually  begging,  or  under  the  pretext  of  aelline,  or 
offering  for  sale,  anything),  or  being  in  any  street,  road,  or 
public  place  for  the  purpose  of  so  begging,  e;athering,  ot 
receiving  alms. 

( h )  That  is  found  wandering  and  not  having  any  house  or 
aeUled  place  of  abode,  or  proper  guardianahip,  or  visible  meaoi 
of  subsistence. 

( 0 )  That  is  found  destitate,  either  being  aa  orphan,  or  1ukt« 
ing  a  vicious  parent,  who  is  undergoing  penal  servitude  or 
imprisonment. 

(d)   That  firequents  the  eomnany  of  rspnted  thieves  or 

Erostitates,  or  houses  of  prostitnaon  or  assignation,  or  danoe* 
ouses,  concert  saloons,  theaters,  and  varieties,  or  plaoea  apeoi* 
fled  in  the  first  section  of  this  act,  without  parent  or  giiardiaB» 
shall  be  arrested  and  brought  before  a  court  or  magistrate. 

When,  upon  examination  before  a  court  or  maoistrate,  tt 
shall  appear  that  any  such  child  has  been  engageain  any  of 
the  aforesaid  acts,  or  comes  within  any  of  the  aforesaid  de- 
scriptiLons,  auch  court  or  magistrate,  when  it  shall  deem  it 
expedient  for  the  welfare  of  the  child,  may  commit  sodi  ofaild 
to  an  orphan  asylum,  society  for  the  prevention  of  cmeiir  to 
children,  charitable  or  other  institution,  or  make  snch  other 
disposition  thereof  aa  now  is  or  may  hereafter  be  provided  bgr 
law  in  cases  of  vagrant,  truant,  disorderly,  pauper,  or  deatilato 
children* 
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Sxo.  4.    No  child  under  restraitit  or  eoxiTiction,  appareojOy 
under  the  age  of  sixteen  years,  shall  be  placed  in  any  prison, 
or  plooo  of  confinement,  or  in  any  court-room,  or  in  any  vehi- 
cle for  transportation  to  any  place,  in  company  with  adolts^ 
charged  wiih  or  convicted  of  cnme,  except  in  the  presence  of  a' 
proper  official.  [In  efCect  Har.  80, 1878.   Stats.  1877--8i  p.  812.] 


An  Act  relating  to  children. 

Section  1.  Any  person,  whether  as  parent,  relative,  gaard- 
ion,  employer,  or  otnerwise,  having  the  care,  custody,  or  con-, 
trol  of  any  child  under  the  age  of  sixteen  years,  who  shall 
exhibit,  nse,  or  employ,  or  who  shall  in  any  manner,  or  under 
any  pretense,-  sell,  apprentice; ^ve  away,  let  out,  or  otheiwise 
dispose  of  any  such  child  to  any  x)crson,  under  any  name,  title,  ^ 
or  pretense,  in  or  for  the  vocation,  occupation,  scrvicej  or  pur- 
pose of  singing,  playing  on  musical  instriunents,  rope  or  wire 
walking,  dancmg,  begging,  or  j^eddling,  or  as  a  gymnast,  aero-, 
bat,  oontdrtionist,  or  rider,  in  any  place  whatsoever;  or  for  or 
in  any  obscene,  indecent,  or  immoral  purpose,  exhibition,  or 

Eractice  whatsoever,  or  for  or  in  any  mendicant  or  wandering 
usinesa  whatsoever,  or  for  or  in  any  business,  exhibition,  or' 
vocation  injurious  to  the  health,  or  dangerous  to  the  life  or' 
limb,  of  BUcii  child ;  or  who  shall  cause,  procure,  or  encourage 
any  such  child  to  engage  therein,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof,  shall  be  punished  by  a 
fine  of  not  less  than  fifty  nor  more  than  two  hundred  and  fifty 
dollars,  or  by  imprisonment  in  the  county  jail  for  a  term  not 
exceeding  six  months,  or  by  both  such  fine  and  imprisonment; 
provided,  that  nothing  in  this  section  contained  shall  api>ly  to 
or  a^oct  the  employment  or  uso  of  any  such  child,  as  a  sln^r ' 
or  musician  in  any  church,  school,  or  academy,  or  the  teaching, 
or  learning  of  the  science  or  practice  of  music;  or  the  em- 
ployment of  any  such  child  as  a  musician  at  any  concert  or 
other  musical  entertainment,  on  the  written  consent  of  the' 
ma,yoT  of  the  city  or  president  of  this  board  of  trustees  of  the 
town  whero  such  concert  or  entertainment  shall  take  place.  ' 

Seo.  2.  Every  person  who  shall  take,  receive,  liire,  employ, 
use,  exliibit,  or  myo  in  custody,  any  cluld  under  the  age,  and 
for  any  of  the  piii'posca  mentioned  in  the  preceding  section, 
shall  bo  guilty  of  a  like  offense  and  punished  by  a  like  punish- 
ment as  therein  provided. 

Beg..  3.  When,  upon  examination  before  any  court  or  magis- 
trate, ii  shall  appear  that  any  child,  within  tho  age  previously 
miefntiohed  in  this  act,  was  engaged,  or  used  for  or  in  any  busi- 
ness, or  exhibition,  or  vocation,  or  purpose  designated,  and  aa 
mentioned  in  this  acti  and  when  upon  tho  conviction  of  anyj 
penkm  having  the  custody  of  a  chlldof  a  criminal  assault  upon 
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iif^M  oonrt  at  magtotrate  before  whom tmeh  eoiiyietion  Is 
hm,  shall  deem  it  desirable  for  the  welfare  of  snch  cliild 
that  the  person  so  conyicted  should  be  depiiired  of  its  cas- 
tody  thereafter^  sueh  coiurt  or  ma^trate  may  commit 
such  child  to  any  orphan  asylum,  society  for  the  preven- 
tion of  cruelty  to  children,  charitable  or  other  institation» 
or  make  such  other  disposition  thereof  as  now  is,  or  here* 
after  maybe,  proTided  oy  law  in  cases  of  yagrant,  tmant, 
disorderly,  pauper,  or  destitute  children. 

S&c.  4.  wfioeyer  shall  wilfully  cause  or  peifmit  any  child 
to  suffer,  or  who  shall  inflict  thereon  unjustifiable  physi- 
cal pain  or  mental  suffering,  atid  whoeyer,  haying  the  care 
or  custody  of  any  child,  shall  wilfully  cause  or  permit  the 
life  or  limb  of  such  child  to  be  endangereo,  or  the  health 
of  such  child  to  be  injured,  or  any  person  who  shall  wil- 
fully cause  or  permit  such  child  to  be  placed  in  such  a  sit- 
uation that  its  life  or  limb  may  be  endangered,  or  its  health 
shall  be  likely  to  be  injured,  shall  be  guilty  of  a  misde- 
meanor. 

Bsc.  6.  AH  fines,  peni^Ities,  and  forfeitures  imposed  and 
collected  in  any  coimty  of  this  state,  under  the  proyisiotts 
of  this  and  eyery  act  passed,  or  which  may  be  passed,  re- 
lating to  or  offectinff  children,  in  eyery  case  where  the 
prosecution  was  insututed  or  conducted  by  a  society  in- 
corporated pursuant  to  the  proyisions  of  chapter  flye  hun- 
dred and  forty-nine  of  the  statutes  of  187»-6,  approyed 
April  Sd,  1976,  being  an  act  entitled  "  an  act  for  the  inoor* 
poration  of  societies  for  the  preyention  of  cruelty  to  diil- 
qr^i,"  shall,  except  where  otherwise  proyided,  enure  to 
such  society  in  aid  of  the  purposes  for  wUch  it  was  incor- 
porated.   [In  effect  March  dO,  1878.    Stats.  1877-^  p.  813. 


An  Aet  eonceming  the  payment  qf  the  esqpsnse*  and  eoeU  of 
the  trial  cfconvietefor  crime*  committedin  the  State Prie^ 
on,  and  to  pay  the  coete  of  the  trial  qf  escaped  convicte,  and 
to  pay  for  the  expenses  of  Coroner  inqueets  in  said  priton, 

[Approyed  April  12, 1880.] 

SBonoH  1.    The  costs  and  ezi>enses  of  all  trials  which 
haye  heretofore  been  had  in  the  county  in  this  state  where 
the  state  prison  is  situated,  for  any  crime  conunitted  by 
any  conyict  in  the  state  prison,  and  the  costs  of  guard- 
ing and  keeping  such  conyict,  and  the  execution  of  tbi 
sentence  of  said  conyict  by  said  county^  and  the  oost 
and  expenses  of  all  trials  heretofore  had  for  the  esoapt 
of  any  conyict  from  the  state  prison,  and  the  costs  am 
expenses  of  all  coroner  inquests  heretofore  had  of  an; 
conyict  at  the  state  prison  by  the  county  where  sai^ 
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Iiris<m  has  been  iitimted,  ghaU  be  certified  to  by  (lie  ooiu|^ 
clerk  of  said  county  wherein  said  trials  and  inquests  havebcMm 
beld  to  the  board  of  state  nrison  directors  for  their  approTid, 
and  after  audi  approval  they  shall  pay  the  same  out  of  the 
money  appropriated  for  the  support  of  the  state  prison,  to  the 
coun^  treasurer  of  said  couniy  where  said  trials  have  been 
had;  "pimided,  that  this  act  shall  not  apply  to  any  costs  or 
expenses  incurred  since  January  first,  eighteen  hundred  and 
seventy-three." 

6eo.  SL  This  act  shall  only  apply  to  cases  which  have  Jiot 
been  settled  for  by  the  state. 

8bc.  8.    This  act  shall  take  effect  immediately. 

An  Act  $i/g9plemerUtU  to  and  amendatorjf  of  an  Act  entUXed  "An 
Act  to  regtiUUe  the  practice  of  medicine  in  ike  State  of  Cdtir 
fomia,"  approved  AprU  dd,  1876. 

8x0.  7.  Any  person  practicing  medicine  or  surgery  in  this 
state,  without  first  haviiuf  prociu«d  a  certificate  to  so  practice 
from  one  of  the  boards  of  examiners  appointed  bv  one  of  the 
societies  mentioned  in  section  two  of  tbis  act,  shall  be  deemed, 
guilty  of  a  misdemeanor,  and  shall  bo  subject  to  the  penalties 
provided  in  section  thirteen  of  the  act  to  which  tms  act  is 
amendatory  and  supplementali  but  no  person  who  holds  a  cer- 
tificate from  one  of  such  boards  of  examiners,  or  who  holds  a 
eertificate  heretofore  jgranted  by  the  board  of  examiners  here- 
tofore existing  by  virtue  of  appointment  by  the  California 
state  medical  society  of  homeopathic  practitioners,  shall  be 
oompelled  to  procure  a  new  certificate.  And  all  powers  and 
privileKes  of  said  boards  of  examiners,  under  the  act  to  which 
this  act  is  supplemental  and  amendatory,  are  hereby  transfier- 
xed  to  the  boards  of  examiners  created  by  this  act. 

Sec.  8.  Any  person  assuming  to  act  as  a  member  of  aboard 
of  examiners,  under  this  act  or  under  the  act  to  which  this  act 
is  supplemental  and  amendatory,  or  who  shall  sign,  or  sub- 
scribe, or  issue,  or  cause  to  be  issued,  or  seal,  or  caused  to  be 
sealed,  a  oertificato  authorizing  any  person  to  practice  medl- 
dno  or  surgery  in  this  state,  except  Ihe  person  so  acting  and 
doiog  be  appointed  by  one  of  thesocieties  mentioned  in  section 
two  of  thJg  aei,  or  be  authorised  go  to  do  by  a  board  of  exam- 
iners appointed  by  one  of  said  societies,  shall  be  deemed  guilty 
of  a  misdemeanor,  and  ahaU  be  punished  by  a  fine  of  not  lees 
than  fifty  dollars,  or  by  imprisonment  in  the  county  jail  for  a 
period  of  not  less  thim  tmrty  nor  more  than  three  hundred 
and  sixty-fiye  days,  or  by  boui  such  fine  and  and  imprison- 
ment.   [In  efEbot  AprU  1, 1878.    Stats.  1877-8,  pp.  920-21.] 
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Jn  Act  in  relation  to  ioarehouse  and  wfuitfinger  nceipi^,  €Ufd 
other  matters  relating  thereto, 

Seo.  10.    Any  warchoaaeman,  wharfinger,  person,  or  per- 
sons,' wlio  shall  violato  any  of  the  foregoing  provisions  of  thia 
act,  is  guilty  of  felony,  shall  be  subject  to  indictment,  and, 
upon  conviction,  shall  be  fined  in  a  sum  not  exceeding  five 
thousand  dollars  ($5,000) ,  or  imprisonment  in  tho  state  prison 
of  this  state  not  exceeding  five  years,  or  both.    And  all  and 
.  eveirpersou  aggrieved  by  tne  violation  of  any  of  the  provisions 
of  tlus  act  may  have  and  maintain  an  action  against  the  per- 
son or  persons  violating  any  of  tiie  foregoing  provisions  ofthis 
,  act,  to  recover  all  damages,  immediate  or  consequent,  'which 
'  he  or  they  may  have  sustained  by  reason  of  any  such  viohb- 
tionas  aioresaid,  before  any  court  of  competent  juriadiction, 
whether  such  person  shall  nave  been  convicted  under  the  act 
ornot.    [i^pproved  April  1, 1878.    State.  1877-8,  p.  850.] 

An  Act  in  rdatUm  to  the  Bouse  of  OorrectUm  of  the  OUy  and 

County  of  San  Francisco, 

Section  1.  The  board  of  supervisors  of  the  cily  and  county 
of  Ban  Francisco  are  hereby  authorized  to  maintain^aiid  sap- 
port  in  said  city  and  coimty  the  institution  now  existing  thcny 
m,  and  known  as  the  house  of  correction,  and  to  make  addi- 
tions thereto  as  the  same  may  be  required,  and  also  to  maka 
all  propter  rules  and  regulations  for  the  oiscipline,  management, 
una  employment  of  persons  committed  to  said  house  of  oor- 
lection,  Dy  any  court  of  said  city  and  county. 

Seo.  2.  In  making  rules  and  regulations,  as  provided  in  the 
preceding  section,  the  board  of  supervisors  shall  endeavor,  as 
-far  as  possible,  to  prevent  crime,  reform  prisonersr  and  xuiake 
the  house  of  correction  self-supporting.    ■ 

Sec.  8.  All  persons  appearmg  for  sentence  in  the  polloe 
Judge's  court,  the  city  criminal  court,  or  the  municipal  crimi- 
nal court  of  tho  city  and  county  of  San  Francisco,  who  might 
be  sentenced  to  imprisonment  m  tho  county  jail,  or  in  the  state 
prison,  may,  instead-  thereof,  be  by  the  proper  court  sentenced 
to  imprisonment  in  the  house  of  correction,  in  said  city  and 
county,  subject,  however,  to  the  provisions  of  the  next  aeo- 
tiou ;  and  no  person  shall  be  sentenced  to  imprisonment  in  the 
house  of  correction  except  under  the  provisions  of  this  act. 

Sec.  4.  No  person  shall  be  sentenced  to  imprisonment  in 
tho  house  of  correction  for  a  shorter  or  longer  term  than  that 
for  which  he  might  be  sentenced  in  the  county  iail,  or  in  the 
state  prison,  and  in  no  case  whatever  for  a  shorter  term  than 
three  months,  nor  for  a  longer  term  than  three  years.  Mo 
person  who  might  be  sentenced  to  imprisonment  in.  the  state 
prison  shall  be  sentenced  to  imprisonment  in  the  house  of  cor. 
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neiibn,  if  he  Is  mcNre  Ihan  twenly-Ave  jean  of  age,  if  be  baa, 
boen  once  before  conyicted  of  a  felony,  or  twice  before  con* 
▼icted  of  petit  larcenv,  nor  unless,  in  the  opinion  of  the  court, 
imprisonment  in  thenouse  of  correction  will  be  more  for  his 
inlierest  than  imprisonment  in  the  state  prison,  and  equally  for 
the  interest  of  the  public  The  fact  of  a  previous  conviction 
may  be  found  by  the  court  upon  evidence  introduced  at  the 
time  of  sentence. 

Sec.  5.  Persons  imprisoned  in  the  house  of  correction  may 
be  put  to  work  on  the  public  works  and  other  properiy  of  the 
city  and  county  of  Son  Francisco,  or  mav  be  employed  at  any 
other  work,  as  the  board  of  supervisors  of  said  city  and  county 
may  direct.  And  the  said  board  of  supervisors  may,  so  far  as 
a  duo  reguxl  to  economy  will  permit,  provide  for  i£e  leamine 
of  trades  by  persons  whose  tierms  of  imprisonment  in  said 
house  of  correction  are  of  sufficient  length,  and  who  have  the 
capacity  requisite  therefor,  and  will  work  industriously  thereat. 

UEO.  6.  The  superintendent  shall  give  his  personal  atten* 
tion  to  the  duties  of  his  office,  and  shul  reside  at  the  house  of 
correction,  and  the  board  of  supervisors  shall  provide  therein 
room  and  board  for  him,  and  for  the  subordinates  whose  pres- 
ence mav  be  required  in  and  about  said  house. 

Sec.  7.  The  ihird  section  of  an  act  entitled  <'  an  act  to  util- 
ize the  prison  labdr  and  govern  the  house  of  correction  of  the 
city  and  county  of  San  JTrancisco,"  approved  Karch  thirty- 
first,  eighteen  hundred  and  seventy-six,  and  all  acts  and  parts 
of  acts,  so  far  as  they  ore  inconsistent  with  this  act,  are  hereby 
repealed;  provided,  that  all  offenses  committed  before  this  act 
takes  effect  shall  be  inquired  of,  prosecuted,  and  puni^bied  hi 
the  same  manner  as  if  this  act  had  not  passed. 

Seo.  8.  Every  person  who  shall,  at  the  time  of  the  passage 
of  this  act,  be  confined  in  the  house  of  correction  under  or  by 
virtue  of  a  sentence  of  imprisonment  in  the  county  Jail,  may 
remain  in  the  house  of  correciion  till  his  term  of  imprisonment 
shall  expire,  and,  so  far  as  relates  to  him,  the  house  of  cor« 
rection  shall  be  deemed  to  be  the  cotmty  Jail,  and  ho  shall  be 
in  the  charge  and  keeping  of  the  superintendent,  who  shall 
have  the  same  power  over  nim  that  the  sheriff  might  exercise 
if  he  was  in  fact  in  the  county  jail.  While  any  such  person 
shall  be  in  charge  of  the  superintendent  as  above  provided, 
the  sheriff  shall  be  under  no  responsibility  in  regard  to  him : 
but  nothing  herein  shall  prevent  the  sheriff  from  removing  at 
any  time  any  such  person  from  the  house  of  correction  to  the 
county  Jail.  Kothing  in  this  act  shall  be  construed  to  abolish 
or  in  any  way  to  interfere  with  the  government  or  control  of 
tlie  county  or  branch  county  Jails  of  said  city  and  county  by 
the  sheriff  of  said  city  and  county.  [Approved  April  1,  1878. 
Btats.  1877-8,  p.  958.    In  effect  thirty  days  after  passage.] 


738  egBiuricAtts  of  stock.    1^-^ 

JR^  JM  impoiifi^  d  ItfSB  01^  17m  issue  cf  certiflcates  of  aioeh 

O0fj[>oraikrtis, 

BBCtxotx  1.  It  BbtHl  be  lawful  fot  the  secretary  of  erery  ocnc^ 
potSkUaa  in  the  state  of  California  to  demand  andreceiTe  of 
any  person  requiring  the  issue  to  him  of  any  certificate  of 
stock  in  such  corporation,  a  fee  of  ten  cents  in  coin  for  each 
certificate,  whether  such  certificate  he  the  original  issue  Or  an 
issue  on  transfer,  and  such  certificate  shall  not  be  deliYered.  by 
the  secretanr  unm  such  fee  shall  be  paid. 

Sec.  2.  It  shall  be  the  duty  of  t£e  secretary  of  every  anch 
corporation,  on  the  first  Monday  in  Januarv,  April,  Jtily,  and 
October,  of  each  year,  to  make  returns,  unaer  oath,  to  the  tar 
collector,  or  officer  acting  as  tax  collector,  of  the  number  of 
certificates  issued  by  the  corporation  of  which  he  is  secretary, 
during  t^e  quarter  preceding,  and  pay  to  such  ta&  collector  tbe 
sum  of  ten  cents  in  coin  for  each  and  etery  certificate  so  isaned 
by  said  corporation,  except  that  in  the  city  and  counbr  of  San 
Irancisco  such  returns  and  payments  shall  be  ihade  to  the 
Ucense  collector,  or  officer  engaged  in  the  collection  of  lioenaea 
in  said  city  and  county. 

8eo.  S.  Such  tax  collector,  or  license  collector,  is  hereby 
authorized  and  empowered  to  examine  such  secretaiy,  undCT 
oath,  as  to  the  truth  of  said  returns,  and  to  examine,  if  neces- 
sary, the  books  ot  such  corporation,  so  far  as  thev  relate  to  the 
transfer  of  stock,  or  issue  of  certificates,  and  if  tne  retuma  are 
not  correct,  tiien  he  is  authorized  to  commence  an  action 
a^inst  such  corporation  in  any  court  of  comnetent  juiisdio- 
tion,  in  the  name  of  the  people  of  the  state  of  California,  for  a 
penalty  of  one  hundred  doUara  for  each  certificate  issi»d.  by 
such  corporation  and  not  so  returned  under  oath,  and  aeTeral 
penalties  may  be  joined  in  such  action. 

8eo.  4.  Any  person  violating  the  prorisions  of  sectioii  two 
of  this  act  shall  oe  deemed  guilty  of  a  misdemeanor,  and  fUae 
swearing  to  any  return  provided  in  section  two,  shall  be 
deemedjpexjury. 

Beo.  6.  All  moneys  collected  under  the  provisions  of  thia 
act  shall  be  paid  by  such  tax  collector,  or  license  collector,  into 
the  county  veasury,  and  shall  become  a  part  of  the  general 
fund,  or  if  there  shall  in  any  county  be  no  general  ftmd,  then 
the  same  shall  become  a  part  of  such  fund  an  the  board  of 
supervisors  may  direct.  [Approved  April  1, 1878.  l\>6k 
first  Monday  of  April.    Stats.  1877-^,  p.  956.] 
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Jbi  A^'ib  brebJtB  the  ajfide  'of  CommisBiimer  of  IrafuporMHcml 

and  to  d^ne  ite  potcers  and  duties;  tonx  (he  maxifnum 

'  diargesfor  tramportifUf  passengers  and  fieifida  on  eeHain 

■■  raxbroadst  and  to  prevent  exlorfUm  and  ur^tot  dteerimtnotton 

ihereon, 

AKD  FENAI/mS. 

biBOTidjx  1.  A  TtSttxjtA  eomptoiy  shall  be  deemed  gn^tj  of 
extortion  in  the  following  cases : 

I^irst—Vfhen  it  shldl  TrilfuUy  charge,  demand,  or  receive 
from  any  passenger,  us  his  fare  from  one  station  or  place  to 
another,  any  greater  sum  than  is  specified  as  the  fare  between' 
such  stations  or  places,  for  the  same  class  of  passM^e  and  in 
the  same  direction,  in  its  tariff  of  fares  on  file  with  the  com- 
missioner of  transportation. 

5econ(2— When  it  shall  wilfolly  charge,  demand,  or  receive' 
ftom  any  person  or  persons,  as  the  rate  of  flreight  on  goods  or 
merchandise,  any  greater  snm  than  is  specified  as  the  rates  for 
the  like  quantity  of  goods  or  merchandise  of  the  same  dass,  be^ 
ttreen  tiie  same  places,  and  in  the  same  direction,  in  its  printed 
tanffof  freights  on  file  with  said  commissioner. 

Third'— "When  it  shall  wilfully  chai'ge,  collect,  or  receive" 
fh>m.  any  person  or  j)erson8  a  greater  amount  of  rate  of  toll,  or' 
eompslisanon,  than  it  shall  at  the  same  time  charge,  collect, 
or  receive  from  any  other  persons  for  receiving,  handling, 
storing,  or  delivering  fireight  of  the  same  class  and  like  quan> 
titv  at  the  same  place. 

JVmrf/rr— When  it  idiall  wilftilly  charge,  demand,  or  receive 
from  anv  person  or  persons  any  greater  sum  for  passage  or 
freight  tmm  from  any  other  person  or  persons,  between 'the 
same  places,  in  the  same  direction,  for  the  some  class  of  pass- 
age, or  for  the  like  quantii^  of  goods  of  ihe  same  class. 

Fifth — ^When  it  shall  wiliully  charge,  demand,  t)r  receive  as. 
compensation  for  receiving,  storing,  handling,  or  delivering, 
or  for  transporting  any  lot  of  goods  or  merchandise  anv  greater 
tum  than  it  shall,  dv  or  through  any  of  its  authorlzea  agents, 
wherever  situated,  have  agreed  to  charge  for  such  services 
prcvioufdy  to  the  performance  thereof. 

Beo.  2.  A  railroad  company  shall  be  deemed  guilty  of  un- 
just discrimination  in  the  following  cases : 

l??nrf— When  it  shall  directly  or  indirectly  wilftiUy  charge, 
demand,  or  receive  from  any  person  or  persons  any  less  sum. 
for  passage  or  freight  than  from  any  other  person  or  .persons 
(except  as  in  this  act  Herein  provided),  at  the  same  time,  be- 
tween the  same  places,  and  the  same  direction,  for  the  like  class 
of  passage,  or  for  the  like  quantity  of  goods  of  the  same  class. 

BeoofaS^Wieji  it  shall  directly  or  indirectly  wilfully  charge. 
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denumd,  or  reoeire  from  any  person  or  persons,  m  oo]npeii8» 
tioii  for  receiying,  handling,  storing,  or  deliyering  anylot  of 
eoods  or  merotiandise,  any  less  sum  than  it  shall  cha^,  ool- 
leot,  or  receive  from  any  other  person  for  the  like  service,  to  % 
like  qoantibr  of  eoods  of  the  same  class,  at  tiie  same  placed. 

Seo.  3.  It  shau  be  unlawful  for  any  such  railroad  company 
to  grant  A?ee  passes  for  travel  within  this  state,  except  to  the 
following  persons : 

j^irst— Directors,  officers,  agents,  and  employees  of  the  com- 
pany, and  their  families. 

Second — Officers  and  agents,  and  railroad  oontractora  of 
other  railroads,  and  telegraph,  express,  stage,  and  steamboat 
or  steamshh)  companies. 

T/iird^-lfestitute  persons. 

Fourthr-^The  commissioner  pf  transportation,  and  his  Becie- 
tary  and  employees,  when  traveling  in  the  discharge  of  their 
official  duties. 

Fifih^ValHio  messengers,  troops,  and  other  persons  who 
are,  under  existing  laws,  or  any  contract  of  such  railroad  com- 
pany with  this  state,  to  be  transported  free  of  charge. 

Evenr  such  railroad  company  shall  keep  a  record  of  all  free 
passes  issued  by  it,  except  such  as  are  issued  by  it  to  officers, 
agents,  employees,  and  their  families,  and  of  the  several  claBaoa 
thereof,  and  of  the  number  of  times  each  pass  shall  be  tiaecl, 
and  shall  report  the  same  to  the  commissioner  of  transporta- 
tion whenever  required. 

Seo.  4.  If  any  such  railroad  company  shall  be  ^fuiliy  of  ex- 
tortion, as  defined  in  section  one  of  this  chapter,  it  shall  for- 
feit and  pay  to  the  person  or  persons  aggrieved  three  times  the 
amount  of  the  damages  sustained  by  him  or  them,  together 
with  the  costs  of  suit,  to  be  recovered  in  any  court  of  compe- 
tent jurisdiction. 

Sec.  5.  If  any  such  railroad  company  shall  be  ^fuilty  of  un- 
just discrimination,  as  defined  in  section  two  of  this  chapter,  it 
shall  forfeit  and  pay  the  sum  of  one  thousand  dollars  for  each 
offense. 

Sec.  6.  If  any  such  railroad  company  issues  free  passes  to 
any  person  or  persons  other  than  those  specified  in  section 
three  of  this  chapter,  or  if  any  such  company  or  any  (^  its 
conductors  shall  permit  any  person  whatever  to  travel  treo 
upon  its  cars,  except  upon  the  exhibition  of  free  passes  issued 
as  provided  in  said  section,  such  company  or  conductor  shskU 
forfeit  and  pay,  for  each  o£fense,  the  sum  of  one  hundred  dol- 
lars. 

Seo.  7.  If  any  such  railroad  company  reftiseB  or  neelects  to 
comply  with  the  award  of  the  comxnissioners,  provided  in  sec- 
tion five  of  chapter  one  of  this  act,  it  shall  foneit  the  som  of 
one  hundred  dollars  per  day  from  the  time  designated  by  tha 
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eommiMioiier  fbr  the  completion  of  the  work  veqnixed  vntfl 
inch  work  BhaU  be  actoaUv  completed. 

Sbo,  8.  If  any  ench  railroad  corporation  neglects  or  refnaea 
to  file  its  tariff  of  freights  and  fares,  as  provided  in  section  six, 
or  to  make  its  annnal  report,  as  provided  in  section  seven  of 

ntcT  one  of  this  act,  it  shall  forfeit  not  less  than  one  hun- 
nor  more  than  one  thousand  dollars  per  day  for  each  and 
every  day  of  such  neglect  or  refnsal. 

Seo.  9.  Any  person  aggrieved  hereby,  who  may  be  nnablo 
to  obtain  satisfaction  from  the  prop^  officers  of  any  railroad 
in  this  state,  may  report  to  the  commissioner  of  transportation 
any  violations  of  the  provisions  of  this  act  by  any  railroad 
company  doinff  business  therein,  or  by  any  of  in  officers, 
aj^ents,  or  employees,  and  it  shall  be  the  duty  of  the  commis- 
sioner to  make  a  prom]9t  investigation  of  such  charges. 

8eo.  10.  Whenever  it  shall  come  to  the  knowledge  of  the 
commissioner  that  the  provisions  of  this  act  have  been  violated 
by  any  railroad  company,  and  the  &cts  in  his  judgment  war- 
rant a  prosecution  therefor,  he  shall  immediately  give  notice 
thereof  to  the  district  attorney  of  the  counly  in  which  such 
vioUtion  occurred,  and  it  is  hereby  made  the  duty  of  such  dis- 
trict attorney  to  commence  and  prosecute,  in  a  court  of  com- 
petent jurisdiction,  an  action  against  any  railroad  company 
that  shall  have  been  guilty  of  such  violation. 

Seo.  11.  All  fines,  forfeitures,  and  penalties  for  violations 
of  theprovisions  of  this  act  herein  provided  shall  be  recovered 
by  action  in  the  name  of  the  people  of  the  state  of  Gidifoniia. 
Such  action  shall  be  brought  and  prosecuted  upon  complaint 
of  the  commissioner,  or  the  person  ag^eved,  oy  the  district 
attorney  of  the  counly  in  which  such  violation  occurred ;  and 
all  moneys  paid  or  recovered  on  account  of  such  fines,  penal- 
ties, and  forfeitures,  shall  be  paid  into  the  state  treasury  for 
the  benefit  of  the  public  school.  It  is  hereby  made  the  duty 
of  the  attorney-general  to  counsel,  advise,  ana  assist  the  com- 
missioner of  transportation,  whenever  he  shall  be  requested 
by  him  so  to  do,  concerning  any  and  all  actions,  proceedings, 
matters,  things,  powers,  liabilities^  and  duties  arising  under 
the  provisions  of  this  act.  Ho  may  also  institute  and  prose- 
cute any  action  or  proceeding  which  may  bo  necessary  the 
more  efEectuaJly  to  carry  out  the  provisions  of  this  act,  and  ho 
may  any  at  time  take  control  of  or  assist  in  the  prosecution  of 
any  action  or  proceeding  commenced  by  any  district  attorney, 
aslierein  provided,  whenever  in  his  judgment  the  puUic  in- 
terest will  be  subserved  thereby. 

OHAPTBB  THBEE. — POLIOB  BEQULATIONB. 

SEcmoN  1.  In  forming  a  train  on  any  railroad  no  freight, 
merchandise,  or  lumber  cars  shall  be  placed  in  the  rear  of  pas^ 
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lenger  earn,  md  if  tbey  or  anjof  them  Bhtll  be  sonlaoed,  til^ 
officer  or  agent  who  so  directed*  or  who  ]qiowiiigly»u£feTed 
inich  arrmgeihenft  of  cars,  and  ^o  conductor  of  the  train,  shall 
be  gui^  of  a  misdemeanor,  and  shall  bo  paaished  aecordingl j. 

Sbo.  2.  No  company  operating  any  railroad  ^  this  starte 
■hall,  in  carrying  and  transporting  cattle>  sheep,  or  swino»  in 
car  load  lots  coimne  the  same  in  carq  for  a  longer  period  thaii 
tiiirtv-six  conisecutiye  hours,  without  unloading  for  rest,  watei^, 
and  reeding,  for  a  period  of  at  least  te^  consecutive  hours,  ui 
estimating  such  time  of  confinement,  tho  period  during  vrhich 
the  animals  have  been  confined  without  such  rest  on  conoeci- 
ing  roads  from  which  they  are  received  shall  be  computed.  In 
case  the  owner  or  person  in  charge  of  such  animals  refuses  or 
neg^lects  to  pay  for  the  care  and  feed  of  animals  so  rested,  the 
railroad  company  may  charp;e  the  expense  thereof  to  the  owner 
or  consignee,  and  retain  a  lien  upon  the  animalft  therefor  ixntil 
the  same  is  paid. 

Ssa  3.  When  any  freight  train  on  any  railroad  shall  stop 
in  such  a  position  as  to  obstruct  the  ormnary  travel  <m  any 
highway,  tor  a  longer  psriod  than  ten  minutes,  the  person 
having  charge  of  such  train  shall  cause  it  to  be  separated,  so  ss 
-to  leave  one  street  or  highway  open  to  its  full  width  to  acconir 
modate  the  publio  travel ;  and  any  railroad  companjr  in  whose 
employment  any  person  shall  be,  who  shall  violate  this  sectioii, 
shall  torfeit  and  pay  the  sum  of  twenty-five  dollars  for  ea^ 
offbnse. 

Seo.  4.  Whoever  enters  upon  or  crosses  any  railroad,  at 
any  private  passway,  which  is  inclosed  bv  bars  or  g^tss,  and 
neglects  to  leave  the  same  securely  closed  atter  him,  shall  be 
gmlty  of  a  misdemeanor. 

Sbo.  6.  Whoever  shall  lead,  ride,  drive,  or  eendnct  uj 
beast  along  the  track  of  a  railroad,  except  whfire  the  railroad  & 
built  withm  the  limits  of  the  public  highway,  or  who  shall 
place,  or  having  tho  right  to  prevent  it,  smdl  suffer  any  ^^^"lal 
to  be  placed  within  the  fences  thereof  for  grazing  or  other  par- 
poses,  shall  be  guilty  of  a  misdemeanor. 

Seo.  G.  Any  ^rson  who  may  be  employed  upon  the  railroad 
of  any  company  m  this  state  as  engineer,  oondnotor,  bagg^a^o- 
master,  brakeman,  switchman,  fireman,  bridge -tender,  flag- 
man, or  signalman,  or  who  may  have  ch^e  of  the  rcgolatioa 
or  running  of  trains  upon  said  railroad  in  anv  maras^r 
ever,  and  who  shall  become  or  be  intoxicatsu  while  ei 

in  tiio  (^schacge  of  his  duties,  shall  bo  guilty  of  a  :       

meaner,  and  on  conviction  .thereof,  shall  bo  punished  fo^ 
each  offense  by  a  fine  not  exceeding  five  hundred  dollars,  or  Yxy 
imprisonment  in  a  county  jail  for  a  term  not  exceeding  al^ 
months,  or  both,  in  the  discretion  of  the  court  hftving  oosni* 
sauce  of  the  offimae;  and  if  any  person  so.  empLoyed  Ml  filpic^ 
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Any  dafy,  which  act  or  negleot  shall  caoso  the  deatii  of,  or 
boofly  injiOT  to  any  perBon  or  persooi,  hb  shall  he  deemed 
gnilfyofafeloiiy. 

8bg.  7.  The  gotemor  ma;y,  from  tfano  ^  tfane,  tipon  the 
IDplieation  of  any  railroad  or  steamboat  ooEijMny,  eommisaion 
during  hto  pleasure,  one  or  more  peraoni  designated  by  such 
company,  trno,  haTin^  been  dnly  sworn,  may  act  at  Its  ex- 
pense as  policemen,  wiili  the  powers  of  a  depaty  sheriff^  upon 
ihe  premises  nsed  by  it  in  its  Dttdness,  or  upon  its  cars  or  yes- 
Mb  The  company  designating  such  ferson  shall  be  responsi- 
kle  clviUy  for  any  abuse  of  hitf  author.ty. 

Sbo.  8.  Everrsuchpolicemanshai!,  when  on  duty,  wear  in 
fb&n  view  a  shield  bearing  the  woris  "railroad  police"  or 
M  steamboat  poUoe,"  as  the  case  m^r  be,  and  the  name  of  the 
oolnpainr  for  which  be  is  commiEEiar  od. 

8eo.  9.  Eyerr  person  who  shf  u  fraudulentiy  evade  or  a^ 
lompt  to  eyade  tne  ps^^ent  of  *M  fore  for  trayeling  on  any 
ndlroad  shall  be  fined  not  lees  «haa  ilye  nor  more  than  twenty 
dollars. 

Sao.  10.  An  act  enflticd  "an  act  to  proyide  for  the  appoint- 
lient  of  commissioners  of  transportation,  to  fix  the  maximum 
fihar^  for  freights  and  fares,  and  to  preyent  extortion  and 
Aacnmination  on  railrof  ds  in  this  state,''  approyed  April  third, 
•ighteen  hundred  and  ceyenty-six,  is  hereby  repealed,  and  all 
»tner  acts  and  parts  of  acts  in  conflict  with  the  proyisions  of 
ttilfl  act  are  hereby  rr  pealed,  so  far  as  they  coninct  herewith. 
ilh  eflbot  April  1,  18^£    Stats.  1877-8,  pp.  90^-86.) 


in  Aat  to  pndBti  pMie  heaUh  from  infection  Mmsmf  by 
humatHon  oiitf  rmnowdoffhe  remaim;^  of  deceaaed  permms, 

fitaBonoM  1.  It  shall  be  nnlawftil  to  disinter  or  exhume  fSrom 
%  graye,  ysnlt,  or  other  burial  p^aoe,  the  body  or  remains  of 
my  deceased  person,  unless  the  psrson  or  persons  so  doing 
ihaU  first  obtain,  from  the  board  of  healtn,  health  officer, 
aiayor,  or  other  head  of  the  municipal  goyemment  of  th6  city, 
town,  or  dty  and  ctininty  where  the  same  are  deposited,  a  per^ 
lift  for  eaia  purpoae.  Nor  shall  such  body  or  remains  disiur 
lered,  exhumed,  or  taken  from  any  graye,  yault,  or  other  pi 
•f  burial  or  deposit,  be  remoyed  or  transported  iu  or  tiurou 
(to  streets  or  highways  of  any  city,  town,  or  city  and  conn 
inless  the  person  or  persons  removing  or  transporting  sui 
Mf  or  remahis  shall  first  obtain,  from  tiie  board  of  liealth  or 
hoaltii  officer  (if  such  board  or  officer  there  bo) ,  and  from  the 
Bkavor  or  other  head  of  the  municipal  goyemment  Of  the  city 
or  tQwn,  or  city  and  county,  a  permit  in  writing,  ao  to  remove 
or  trantoort  audi  body  or  xemams  in  and  throng  sodk  Btree 
aadhighwayi* 
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}  Sbo.  2«  Pennito  to  disinter  or  exhume  tiie  bodies  or  re« 
maids,  of  deceased  persons,  as  in  the  last  section,  may  be 
l^ranted*  provided  the  person  applying  therefor  shall  prodaoe 
a  certificate  from  the  coroner,  the  physician  who  attended  sach' 
deceased  pe^rson,  or  other  physician  in  good  sending  cognizant 
of  the  facts,  which  certificate  shall  state  the  cause  of  death  or 
disease  of  which  the  person  died,  and  also  the  age  and  sox  of 
such  deceased ;  tmd  provided,  fwrQier,  that  the  body  or  re- 
mains of  deceased  shall  be  inclosed  in  a  metalio  case  or  coffin, 
sealed  in  such  manner  as  to  prevent,  as  far  as  practicable,  any 
noxious  or  offensive  odor  or  effluvia  escaping  therefrom,  and 
that  such  ease  or  coffin  contains  the  body  or  remains  of  but 
one  person,  except  where  infant  children,  of  the  same  parent 
or  parents,  or  parent  and  children  are  contained  in  such  case 
or  coffin.  And  the  permit  shall  oontain.theaboye  conditions 
and  tiie  words  "psrmit  to  remove  and  transport  the  bodv  of 

,  age  — ^— ,  sex ,"  and  the  name,  age,  and  sex  snail' 

be  written  therein.  The  officer  of  the  municqial  govemmeDi- 
of  the  cit^  or  town,  or  city  and  pounty,  granting  such  permit, 
shall  require  to  be  paid  for  each  permit  the  sum  of  ten  aollan, 
to  be  kept  as  a  separate  fund  by  the  treasurer,  and  which  shall' 
be  nsed  in  defiraying  cxpenes  of  and  in  respect  to  such  permits,- 
and  for  the  inspection  of  the  metalio  cases,  coffins,  and  inclos- 
ing boxes  herem  required ;  and  an  account  of  such  moneys 
shall  be  embraoed  in  the  accounts  and  statements  of  the  treas- 
urer having  the  custody  thereof. 

8Ea  8.  Any  person  or  persons  who  shall  disinter,  exhume, 
or  remove,  or  cause  to  be  disinterred*  exhumed,  or  removed 
from  a  grave,  vault,  or  other  receptacle  or  burhd  place,  the 
body  or  remains  of  a  deceased  person,  without  a  permit  therpf 
for,  shall  be  guilty  of  a  misdemeanor,  and  be  pimished  by  fin^ 
not  less  than  fif  hr  nor  more  than  five  hundred  dollars,  or  fagr 
imprisonment  in  the  county  jail  for  not  less  than  thirty  days, 
nor  more  than  six  months,  or  by  both  such  fine  and  imprison- 
ment. Nor  shall  it  be  lawful  to  receive  such  body,  bones,  or 
remains  on  any  vehicle,  car,  barge,  boat,  ship,  steamship,, 
steamboat,  or  vessel,  for  transportation  in  or  from  this  state, 
unless  the  permit  to  transport  the  same  is  first  received,  and 
is  retained  m  evidence  by  the  owner,  driver,  agent,  superin- 
tendent, or  master  of  the  vehicle,  car,  or  vessel. 

Seo.  4.  Any  person  or  persons  who  shall  move  or  transport^ 
or  caused  to  be  moved  or  transported,  on  or  through  the 
streets  or  highways  of  any  city  or  town,  or  city  and  county,  of 
this  state,  the  body  or  remains  of  a  deceased  person,  wuich 
shall  have  been  dismterred  or  exhumed  without  a  permit,  as 
lescribed  in  section  two  of  this  act,  shall  be  guilty  of  a  misde- 
meanor, and  be  punishable  as  provided  in  section  three  of  this 
act. 
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'  8n.  S.  Aiiypenpnwlio  shall  give  inforsUkiioB  to  •eeom- 
Ihe  ooiiTictioQ  oi  any  panon  or  persons  for  the  vioIatioQ  off 
the  {HC*oiisioii8  of  this  act,  shall  be  entitled  to  receive  the  sui&t 
«f  mnty-five  4ollan,  to  be  paid  from  the  fund  collecied  f ronu 
flues  imposed  and  aocrning  cader  this  act. 
.  Ssa  6l  Nothing  in  this  act  contained  shall  be  taken  to  a{|^ 
plr  to  Iho  removal  of  the  reinains  of  deceased  persons  fronu 
oneeUoo  of  interment  to  another  cemetexy  or  place  of  intcr-^, 
mea%  IviUiin  the  «ame  connty ;  provided,  that  no  permit  sUsdll 
bo  issued  for  the  disinterment  or  removal  of  any  body  nnl&SBi 
SQCh  body  has  been  buried  for  two  years.  (Approved  Apidlill 
1878.  In  effectthirty  days  aft6r  passage.  Stats.  13377-8;  p.  IflaO;) 

Jb>  Ad.  t9  jframoie  tmigration  from  (ke  ^ate  of  CViZi/omioi 

Sionox  1.  It  shall  be  nnlawfol  for.  the  ownees,  oflSberti 
•gents,  or  employees  of  any  steamship  company,  sailing;  vx)»f 
Bel,  or  rttiiroaa  company,  or  firm,  or  corporatioii  that  mayvbe 
engaged  in  this  state  in  the  transportatioQ  of  ptssengpss'^  to 
and  ftom  any  foteign  port,  to  withhold  or  refusoaoy  venon 
or  persons  the  right  to  purchase  a  passage  ticket  or  ticlfietsito 
any  foreign  country,  for  the  reason  that  he  or  thev  haapanot 
preseirted  a  oertificate,  card,  or  other  document  whatsoevo^ 
lUtowing  that  such  person  has  paid  in  full,  or  in  part^aoy  or 
all  dues,  debts  <}r  demands,  or  otherwise,  or  any  sum  what8Q»> 
overt  to  any  society,  company,  corporation,  association^  or. ,in»» 
dividual,  or  Arm  \  and  any  person  or  corporation  who^hall 
violate  the  Revisions  of  this  section,  or  in  pursuanc^of  anp^ 
agreement,  oral  or  written,  refuse  to  sell  a  passage  Hiefcet  tf»> 
any  person  to  any  foreign  country,  shall  be  guil^  of  amisdiaK 
iheanor,aad,  upon  conviction,  shall  bo  punished  by  s^na-Af 
not  less  than  one  hundred  nor  more  than  five  hundreliB  dollacsf: 
|m>okJ0cK,  that  nothing  in  this  section  shall  be  concrtmedrin  snfr 
maimer  to  apply  to  any  pass^rt  or  other  document  xMinirofl 
by  law  to  be  presented,  having  the  signature  or  seal^of  janar 
foreiga  consul  resident  within  this  state.  [In  effect  Karoh  2», 
1880.    Stats.  1880,  p.  15,  Ban.  Ed.  M.] 

An  Act  eoneeming  thepaymem  of  (he  expenaea  and  ctmt»-9ft9ki 
trial  of  con\}iot8  for  cnmes-  wmmiUed  in  tJie  state  prt«oa, 
and  to  p»jf  the  costs  of  (he  triaX  of  escaped  condcti^r  <i^  t^ 
pay  for  the  expenxes  of  Coroner  inquests  in  said  prison, 

Seotion  1.  The  costs  and  expenses  of  all  trials  which  hav^ 
heretofore  beeii  haid  in  the  county  in  this  8ta»te  where  tho  state 
ptisom  is  situatedt  for  any  crime  committed  by  any  convict  in 
the  state  prison,  and  the  costs  of  gdarcLLng  and  keeping  such 
convict,  and  the  execution  of  the  sentence  of  said'  oonvict  bv 
said  coanty,  and  the  costs  and  expenses  of  iJl  trials  heratofbra 
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had  (for  *iOfe  escape  of  any  canviet'ftonA  the  vtate'  prisQa^VBd 
&e<co8lBa|tfl4expenfle8  ox  all  coroner  inquests  htmUriot^  Inl 
of  any  co^viob  at  the  state  prisofD  by  the  eoanty  whev»  nid 
'prison  has; been  situated,  shall  he  certified  to  vfUkmmojmtf 
clerk-of  aaylcoant^  irherexn  said  trials  and  iaqiieslvliacve  keen 
'heldtko.tUebQasd of  state  prison  directors  f^r  their  sppcwalr 
and  after  snob  approval  they  shall  pay  the  same  ovtof  tbt 
money^appr^pnaied  for  the  snpport  of  the  state  priscM  toifae 
conn^itreasaver  of  said  county  where  said  triaia  bsf»-1ieai 
had;  "^jrooidtftf,  ^t  this  aot  shall  not  apply  toany oMtt^or 
.ezpeiises  inc^icseA  since  January  first,  ei^pntecii  hu£Snd  ~' 
•geyentyTthze^" 

Ssa  i^.  Tills  act  shall  only  apply  to  oases  wUdi  fasfo 
beea:aettled.forftnrthestbte.  [ZnefflBctApiiin^lSM,  " 
iim,^AB,  Qvn.  Ed.  2DL] 

Jn  JHim  rekiH&n  to  tike  iniffxieatUm  qf  qfflemrwk 

aicnK»fl.   ;Angr  offloerol  a  toiirai^Till8ffe,«ity,  4 

««tBtQt  ^vjio  8b«ll  /berintoxioated  while  in  disohiicge  of 

'  of  .hisdoffioe,.  or  iby  reason  of  intozioatioii  isdisquaUfied  for  the 

dlsfhtM»ge.of»  or  aegteets  his  duties,  diall  be  guil^of  mtoi^ 

4eQieaMr,.aii^oii  ooQTJetion  of  such  misdemeanor  shill  ioi> 

'ITeiitihis^ffloe ;  and  in  sueh  case  the  Tacaoeyocoasioiied  tfaenibf 

•AhaiUtie;flUed.iiiihoflame  manner  as  if  such  officer  had  fisa 

-Ids  nslgnaitioii  in  the  proper  >offioe,  and  it  had  ibeen  aoeeDtod 

tgr  ibe  proper  .aaOionty :  protidtd,  suoh  aooepianoe  iliiU 

li»veiMMnooB0«M7  to  maiDB  the  office  vaoani.    [u  eflGseiABKfl 

U,l88a    8«al9.a^,p.77,BBn.Bd.965.]  ^^ 

ecgpUoi  tmUdmg. 
'  ftmmoK  1.  Any  person  or  perscws  haTing  in  ohaigt  or 
'Control  the  ateie43OTuol  building,  and  allowinff  the  same*  o? 
any  portion  thcrsoirto  be  used  for  the  sale  or  distribution  in 
any  manner,  for  profit,  of  any  malt  or  spiritnoaa  liqiicn» 
4baU  be  mUtyjoi  a  misdemeanor,  and  shall,  upon  oonviokaw 
be  punished  by  a  fhie  of  not  4e8S  than  one  thousand  doUara. 
>lIneffMtA3unll«»li880.    Stats.  1880,  p.  8Q,  Ban*  £d.  278«] 


^■^1 


AnAotforBemUOeand  mrtmidBforadayqfr€atinoerMn4ia9$ii. 
Snamw  1.  It  shall  DO  unlawftd  for  any  person  ongaosd  in 
the  business  of  baklns  to  en£affe,  or  permit  othexa  in  ma  em- 
ploy to  ensage  in  the  labor  of  raking,  for  the  porpoee  of  sde^ 
,  petween  toe  hours  of  six  o'clock  p.  x.  on  Satorday  and  lix 
o'clock  p.  X.  on  Sunday,  except  In  the  setting  of  sponge  pve- 
paratoiy  to  the  nighf  s  work ;  provided,  h/owever,  that  remn- 
xtotSr  hotels,  and  boarding  houaes  may  do  suoh  baking  •■  ii 
negeasaiy  for  their  own  oonsnmption. 


Sm.  %  Jkmy  p«noo  Tiiil»iuig  the  nwiiloiis  «f  ^lUs  mC^ 
•haUbegoflfyor  >  miadtmeanor,  and  mall  be  pnnfaniiUe  bgr 
impiuoBmenft  in  the  eaanly  jail  not  leas  ttaan  one  monla  nor 
moie  HbsM  aiz  moatha,  or  by  a  fine  of  not  hm  tbaa  tif  eiil9«. 
fire  dollars  nor  more  ^^hao  Wo  kimdxed  doUaili,  or  by  both 
fine«idimnriflonine&t  [In  effiaotApnl  16,1880.  Stats.  186(^ 
pw80,BaB.ld4ail,) 

Jm  Jet /or  tk$  ^proteeOam  of  eaiain  klnd$  4!fjUh. 

Sflonoir  1.  From  and  afterliie  passage  of  tbis  furl/  wd 
waM  the  fintday of  Joly,  a.i>.  eighleen  hundred  and  ej^tjr- 
two,  it  shall  be  Qnlawfid  for  an^  person  to  oatch  aa^  oatnn  a 
acqrof  the  pabllo  waters  of  tms  staie,  except  hy  maaos  w  # 
haokandline.  V 

Sbo.  H.  Atty  person  violating  any  of  the  prorisiofis  of  fbis 
set  ahall  be  muty  of  a  misdemeanor,  and,  upon  oonyiotion, 
shall  be  punished  as  idUows :  For  the  first  caEsnse,  bj  a  fine. 
of  not  less  than  tdtj  dollars,  or  inrprisonment  in  tiie  eotmty 
jadlfornot  less  than  fifty  days,  or  both  snch  fine  and  impds- 
omneni;  for  the  seoond,  and  eaeh  sabseqaent  offense,  dt  a 
fine  of  not  less  tbaa  two  hundred  and  fifty  dollars,  or  by  im- 
nrisoiimeat  in  coonty  jail  for  a  period  of  not  less  than  two 
haiidied  and  fifty  days,  or  both  such  fine  and  imprisonment. 

Bbo.  9.  Any  person  giving  information  which  leads  to  the 
eonviotioa  of  any  peraon  or  peraons  for  violattng  the  provis- 
ions of  this  set  shall,  npon  the  co&vietion  of  snoh  person  or 
persons,  be  entitled  to  receive  one-half  of  the  fine  imposed 
upon  snoh  person  or  persons.  {In  eflbet  April  16, 1890.  Btats, 
iSiH p.  lO^Ban. EdT 846.1 

J»  Jei  i»  provide  for  tk$  conttruetUm,  mafyUmumiM  and  regtt- 
UtlioiufathMoaifB  iMttreamB  noMurai^.fireqiientedhy  salmon^ 
shod  tma  other  fnigratory  flsk. 

SflOTiozr  1.    It  shall  be  the  duty  of  lihe  state  board  oC  fish 
eommfssioQers  to  examine,  from  time  to  time,  all  dams  and 
«tifioial  obstroetionsin  all  rivers  or  streams  in  this  state,  nat*, 
wallj  fireqoented  by  salmon,  shad,  or  other  migratory  fish,, 
and  u^  in  their  opinion,  there  is  not  firee  passage  for  fish  over ', 
or  around  any  dam  or  artifloial  obstruction,  to  notify  the  own- 
ers or  oeonpants  thereof  to  provide  the  same  within  a  specified , 
time  with  a  durable  and  efficient  fishway  of  such  form  and, 
omoity  and  in  suidi  location  as  shall  be  determined  by  the ' 
flslt:.Qommis8ionets,  or  person  authorised  by  them.    If  sucl^ 
fishway  is  not  completed  to  the  satisfaction  of  said  <ft>mmiih' 
sioners  within  the  time  specified,  the  owners  or  occupants  of 
such  dam  or  artificial  obstruction  shall  be  deemed  guuty  of  a 
misdemeanor,  and  may  be  prosecuted  by  action  on  complaint 
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before  ai^r  Jnsfioe's  court  or  juBtioe  of  the  peaoe  fn  tlie  ooontj 
irhere  stioh  dacm  or  artifioial  obstmctiiMi  is  sitoated.  and,  on 
wmTietioii,  sludl  be  fined  two  hundred  and  fifty  dollars,  and 
-the  plaintiff  shall  recoTer  full  costs ;  and  one-half  of  snob 
fine  snail  be  for  the  benefit  of  and  shall  be  paid  to  the  person 
in%Tpng  the  complaint,  and  the  other  half  shall  be  paid  into 
the  state  treasary  for  the  benefit  of  the  ftmd  for  **^raeaeirTa- 
tlon  and  restoration  of  fish,"  and  may  be  expended  by  the 
state  board  of  fish  oommismoners.  in  tixeir  diiioretioii,  for  the 
construction  and  maintenance  of  fishways. 

,8ec.  2.  It  shall  be  incumbent  upon  the  owners  or  oeeii* 
pants  of  all  dams  or  artificial  obstructions,  where  the  stulB 
Doardof  fish  commissioners  tec^uire  such  fishwm  to  be  pco- 
yided,  to  keep  the  same  in  repair,  and  open,  and  free  from  ob- 
stmciions  to  the  passage  of  fish  at  all  times ;  aad  anjr  owners 
or  occupants  of  any  such  dam  or  artificial  obetmctioa  who 
neglecta  or  refuses  to  keep  sach  fishway  in  repair,  and  ofien, 
and  free  fromohstructiou  to  the  passage  of  fish,  shall  be  goiltr 
&l  a  misdemeanor,  and  subject  to  the  same  fine<  and  whioB 
shall  be  recovered  in  the  same  manner,  and  applied  to  tiM 
same  purposes,  as  provided  in  section  one  of  this  aok 

Seo.  8.  Any  person  who  shall  willfully  or  lou^wing^  do* 
iitroy,  injure  or  obstruct  any  such  fishway,  or  any  person  wh>> 
shall  at  any  time  take  or  catch  anv  salmon,  shad,  or  other  ml- 
gratdry  fish  or  trout,  except  by  nook  and  line,  within  thres 
hundred  feet  of  any  fishway  required  by  the  state  board  uf 
nsh  commissioners  to  be  provided  and  kept  open,  or  shall  take 
or  catch  any  such  fish  in  any  manuer,  within  fifty  feet  of  sndi 
fishway,  shall  be  guilty  of  a  misdemeanor,  and  suljject  to  tLs 
same  fine,  and  which  shall  be  recovered  in  the  same  manner 
and  applied  to  the  same  purposes  as  provided  in  section  one  el 
this  act.  [In  effect  AptU  16,  ISSO.  Stats.  1880^  p.  12l»  Ba^ 
£d.  887.1  . 

Jn  Act  reiatmg  to  flahing  in  the  vxUera  of  (ftis  atoie. 

BsonoN  1.  All  aliens  incapable  of  becoming  electors  ol 
this  state  are  hereby  prohibited  from  fishing,  or  taking  ao> 
fish,  lobster,  shrimps,  or  shellfish  of  any  kind,  for  the pniposa 
of  selling:,  or  giviag  to  another  person  to  seU.  £yery  violation  of 
the  provisions  of  this  act  shall  be  a  misdemeanor,  imnishabto 
upon  omviction  by  a  fine  of  not  less  than  twenty-five  doUars* 
or  by  imprisonment  in  the  county  jail  for  a  period  of  not  * 
than  thirtv  davs.  [In  efEeot  April  23 , 
Ban.  j!id.  888.] 
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An  Aoito  regukOe  the  taXe  of  eertoln  jKHsotiottf  MMonoet.. 

[ApproT8d  April  10, 1880.] 

SsonoN  1.  It  shall  be  imlawftil  for  snypenon  to  retail  any  - 
of  the  8QbBtuiC99  poisonoas,  and  by  reaaon  thereof  daogerooa 
to  human  life,  without  distinctly  labeling  the  bottle,  box,  vea- 
sel,.or  paeka^  and  the  wri^xier  or  cover  thereof  in  which 
such  aofaatanoe  is  contained,  with  the  common  or  usual  name 
thereof,  together  with  the  word  "poison,"  and  the  name  and 
pUoe  of  business  of  the  seller.  Kor  shall  it  be  lawful  for  any 
person  to  retail  any  of  the  substances  enumerated  in  either  of 
said  schedules  to  any  person,  unless,  on  due  inquiry,  it  is 
found  that  the  person  receiyiD£[  the  same  is  aware  of  its  poi- 
sonous character,  and  that  it  is  to  be  used  for  a  legitimate 
purpose. 

Seo.  2.  It  shall  be  unlawful  for  any  person  to  retail  anjr  of 
the  substances  enumerated  herein,  unless,  before  delirering 
the  same,  such  person  shall  make,  or  cause  to  be  made»  in  a 
book  kept  for  that  purpose  only,  an  entry  stating  the  date  of 
the  sale,  the  name  and  address  of  the  purchaser,  the  name  and 
quantily  of  the  substance  sold,  the  purpose  for  wJiich  it  i^ 
stated  by  thepurchaser  to  be  required,  and  the  name  of  the 
dispenser.  Gme  book  required  by  this  Act  shall  be  alwajB 
open  to  inspection  by  the  proper  authorities.  It  shall  also  ue 
the  duty  oi  the  person  dispensing  any  of  the  substances  enup 
meratea  in  either  of  said  schedules  to  ascertain,  by  due  in- 
quiry, whether  the  name  and  address  given  by  the  person  re- 
ceivmg  the  same  are  his  true  name  and  addr^,  and  lor  that 
purpose  mav  require  such  person  to  be  identified. 

8bo.  8.  Any  person  who  shall  dispense  ftD3rof  the  substances 
enumerated  in  either  of  said  schedules  without  complying 
with  the  regulations  herein  prescribed,  shall,  for  every  such 
olSsnse,  be  deemed  guilty  of  a  misdemeanor,  and,  upon  convio^ 
tion  thereof,  shall  oe  punished  by  a  fine  not  exceeding  five 
hun^d  dollars,  or  by  imprisonment  in  the  county  jail  not 
exceeding  six  months,  or  by  both  such  fine  and  imprisonment; 
provided,  that  nothiui^  in  this  Act  shall  be  so  construed  as  to 
apply,  to  the  prescriptions  of  any  physician  authorised  to  prao- 
noe  medicine  under  the  laws  of  this  State. 

Seo.  4.  This  Act  shall  take  efi^t  and  be  in  force  from  and 
after  June  first,  eighteen  hundred  and  eighty. 

8GHXDULS  "A." 

Arsenic,  corrosive  sublimate,  hydroeynio  add,  cyu^ita  of 
"potassium,  strychnia,  essential  oil  of  bitter  almonds,  opium« 
aconite,  belladonna,  conium,  nux  vomioa,  henbane,  tani7« 


.iavin»  «8dK  cotton  vo9i  di8M»}i0»ehk>caConn,  obWia^  ^ydi|rt^ 
and  all  pr^Mumtioni^,  componnds,  aaltB,  extracts,  or  tlnctorei 
of  saoh  aabBtanoeai,  exocypi  preparatioxui  o(  opiom  oontaiDkig 
IfiM  than  two  graizis  to  tne  nnia  omioe.      i 

. «       ■        aoBxmixA  **»."  •  -     . 

'  White  ^reoMtate,  red  predpitaie,  fed  and  4ptwa  iodtdea  of 
tnercnry,  oolonioam^  eantharides,  oxalio  aoid,  oroion  oQ,  sul- 
phate of  sine,  Bogar  of  lead,  oarbolio  acid,  anlphnHo  a^id, 
mxmatio  aoid»  nitrio  add,  phosfohoma,  and  all  ^reparatioBi, 
eoiDponndfl,  saltB,  extracts,  or  nnctares  of  snch  snbstaacei. 
[Approved  April  16, 1880.    Stats.  1880,  p.  109,  Baa.  Sd.  S41.] 


U>b0O&metieotxn^oft?ie8t€aeofOal^orriku 
lApproved  April  li,  1880.] 

8B0TI0K 1.  Ko  license  fo  transact  any  bnsfaiess  or  oocnpik 
tion  shall  be  granted  or  issued  by  the  State,  or  any  coim^,  or 
city,  or  city  and  coanly,  or  town,  or  any  municipal  oorponb- 
fion,  to  any  alien  not  eligible  to  become  an  elector  of  tioik 
State. 

6eo.  2.  A  Tiolatioxi  of  fh6  provisions  of  section  one  of  fills 
Act  shall  be  deemed  a  mi84emeanor,  and  be  pnnlahed  aoood- 
hOj.    [Statil8S0,p.89,Ban.£d.l41.) 

THB  P£Ot»L&  T,  QUOKG  OK  LONG. 

SXFuLTZnA.  J.S 

'  •  *  4  •  It  resnlti  that  the  Act  in  qneetion,  intended  Si 
ia  proldbition  directed  against  the  Chinese,  must  fall  to  the 
ground,  and  be  considered  void,  because  it  violates  the  treaty 
of  the  nation  and  the  Gonstitutioii  of  the  United  States,  the 
supreme  law  of  the  lahd.  **  This  Constitution,  and  the  laws  of 
Ihe  United  States  which  shall  be  made  in  pursuance  thereof, 
and  all  treaties  made,  or  which  shall  be  made,  under  the  an* 
thorlty  of  the  United  States,  shall  be  the  supreme  lair  of  the 
laud:  and  the  judges  in  every  State  shall  be  bound  thereby, 
anything  in  the  Oonstitution  or  laws  of  any  State  to  the  con- 
trary notwithstanding.'^  [Art.  TI.  See.  9,  Constitittion  tt  the 
United  States.] 

The  defendant  must  pay  a  license,  as  prescribed  by  section 
W81  of  the  Political  Code ;  and  haoaoaot  ahieldhimaalf  vrith 
the  Act  of  the  Stats  Legislature-  fog  the  reaaona  abov6  aetlbrth. 
16Pao.CiIi«J.,p»118.1 
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*Jm  Aot49  l2|flN0k  r^gviUB  and  gonefn  (M^  stdte  prUong  ^ 

CaUfoniku 

SsonoN  1.    The  prison  IiereiafoKQ  known  m  ina  "*^HnuMli 
tlate  prison  "  shall  be  known  hereafter  and  designatecl  as  the 
'"state  prison  at  Folsom,"  and  all  Its  finances  and  other  m- 
"eonnts  diall  be  kept  sepmte  from  those  ot  the  state  prison  at 
'Ban  Qaentin,  and  it  shall  have  an  o^cial  sta^  ^(^formable  to 
.^e  laws  of  l^e  state  Ui  relation  to  state  prisons ;  and  it  shall 
be  lawful  for  courts  to  sentence  conTiots  to'  the  state  prison  at 
^Baa  Quentin,  or  to  the  state  prison  at  Folsom,  in  their  discre- 
tion, and  the .  board  of  directors-  shall  have  power  to  transfer 
Msoners  from  either  prison  to  the  other  one,  when,  in  their 
judgment,  such  transPer  is  for  the  best  interests  of  the  state. 
•    8so.  2.    For  the  government  and  management  of  the  Gali- 
fomia  state  prisons  there  shall  be  appointed  bv.  the  governor, 
"by  and  with  the  advice  and  consent  of .  the  senate,  on  or  before 
ttie  second  Monday  in  Janaarv  a.d.  eighteen  hundred  and 
eighty,  five  directors, .  who  shall  nold  their,  office  for  the  twm  of 
ien  years  from  and  after  said  second  Monday  in  January,  A.i>^ 
eighteen  hundred  and  eighty,  and  until  their  successors  are 
appointed  and  qualified ;  providedy  that  said  directors  so  i^^ 
pomted  shall,  at  their  first  meeting  after  the  passage  of  ibis 
act,  BO  classify  themselves  by  lot,  that  one  of  them  shall  go  out 
nf  oflBoe  in  two  years,  one  of  them  in  four  years,  one  of  them 
In  six  years,  one  of  them  in  eight  years,  and  one  of  tl^em  in 
leu  ^ears  after  said  second  Monday  in  January,  a.d,  eighteen 
huDOred  and  eighty;  and  an  entry  of  such  classification  shatt 
1)0  made  in  the  minutes  of  s^d  directors,  signed  bv  them,  and 
a  duplicate  thereof  shall  be  filed  ia  the  office  of  the  secretary 
of  s&te.    And  on  or  before  the  second  Monday  in  Janufurr, 
A.i>.  eighteen  and  eighty-two,  and  at  the  same  tune  biennially 
thereafter,  the  governor  shall  appoint,  by  and  with  the  advice 
and  consent  of  the  senate,  one  direetor,  whose  term  of  office 
shall  be  for  a  period  of  tea  years,  -commencing  with  said  sec- 
ond Monday  in  January.    And  each  dii*ector  shall  subscribe 
an  oath  of  office,  which  shall  be  indorsed  on  his  oommissicm. 

Beg.  8.  At  the  first  meeting  of  the  directors  after  the  pas- 
sage of  this  act,  and  at  their  meeting  in  January,  biennially 
tbereafter,  they  shall  elect  one  of  the^r  number  president  of 
Hie  board. 

8s0.  4.  A  maiority  of.  the  boai;d  sbaH  constitute  a  quorum 
for  tiie  transaction  of  basiness,  but  no  order  of  the  board 
■hall  be  yalid  unless  it  is  entered  en  the  journal,  and  is  oon- 
mtrted  in  by  three  members. 

8x0.  5.    It  shall  be  tne  duty  df  the  directors : 

Fir9t-^To  determine  the  nepessary  officers  of  the  prisocis, 
other  than  those  of  wardens  and  clerks,  specifying  their  duties 
fcrrerally,  and  filing  their  salaries ;  to  prescribe  rules  and  rog- 
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nlations  for  the  goremment  of  the  prisons,  and  to  mvifle  tad 
cliange  ihe  same  from  time  to  time  as  circnmstaDces  may  re- 
quire ;providedf  the  warden  may  make  such  temporary  rales 
and  orders  as  he  may  deem  proper,  to  be  in  force  until  the 
next  meeting  of  the  Doard.  At  least  three  of  said  directors 
shall  visit  the  prison  in  company  on  the  first  Tnesday  in  each 
month,  or  as  soon  thereafter  as  may  be  practicable,  and  ex- 
amine all  the  different  departments,  and  audit  all  claims 
against  the  prisons.  The  directors  shall  cause  an  inspection  of 
the  prisons  to  be  nuide  by  one  of  their  number  at  least  once  in 
each  month. 

Second— The  directors  shall  meet  at  the  state  prisons  within 
the  first  ten  days  in  January,  A^ril,  July,  and  October  of  each 
year,  and,  in  audition  to  the  duties  above  described,  they  shall 
examine  the  books  and  accounts  of  the  wardens  and  ^erks. 

Tidrd— To  enter  on  their  journal  the  result  of  all  examina- 
tions, and  Of  all  other  official  acts,  which  shall  be  signed  by 
the  members  present. 

Fourtk — On  or  before  the  first  day  of  November,  ajd. 
eighteen  hundred  and  eighty,  and  annually  thereafter,  to  re- 
port to  the  governor  the  condition  of  the  prisons,  together 
with  a  detailed  statement  of  their  receipts  and  expenditorea, 
and  such  suggestions  as  their  interests  may  require. 

Seo.  6.  The  board  of  directors  shall  have  power  to  estab- 
lish an  office  in  San  Francisco,  and  employ  a  secretary. 

Sec.  7.  The  directors  shall  appoint  a  warden  for  each 
prison,  who  shall  take  and  subscribe  an  oath  or  affirmatioii 
faithfully  to  discharge  the  duties  of  his  office,  and  entor  into 
a  bond  to  the  state  of  California  in  the  sum  of  twenly-five 
thousand  dollars,  with  two  or  more  sureties,  to  be  approved 
by  the  directors  and  the  attorney-general  of  the  state,  condi- 
tioned for  the  faithful  performance  of  the  duties  which  may 
devolve  upon  him  as  sucn  officer,  and  he  shall  hcdd  his  office 
for  four  years. 

Sec  8.  The  wardens  shall  reside  at  the  state  prisons  to 
which  they  are  respectively  assigned,  in  houses  provided  and 
furnished  at  the  expense  of  the  state ;  and  it  shall  be  their 
duty: 

JPirst^To  fill  all  subordinate  positions  that  may  be  created 
bv  order  of  the  board  of  directors,  by  appointment  of  Bait»> 
ble  persons  thereto. 

Second— To  supervise  the  government,  discipline,  and  po- 
lice of  the  prison. 

Thirdn-To  give  all  needful  directions  t6  the  inferior  offi- 
cers, and  secure  from  each  a  faithful  diadiarge  of  their  sev- 
eral duties. 

Fourih^To^ihske  frequent  examinations  into  the  state  of 
the  prisons,  the  health,  condition,  and  safety  of  the  conviote. 
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'  J^tft^To  tepon  B8  dften  as  they  may  be  re<|nired  to  th« 
directon,  the  nnmber  of  guards  employed,  their  names  and 
duties,  and  such  other  matters  as  mav  be  required. 

SixUi^To  have  general  charge  of  all  departments  of  the 
prisons,  and  of  the  officers. 

Swenih^To  bring  any  and  all  suits  at  law  or  in  equity  aris- 
ing in  his  department  that  maybe  necessary  to  protect  the 
ri^ts  of  the  state  in  matters  connected  with  the  prisons  and 
their  management,  in  the  name  of  the  board  of  state  prison 
directors,  and  to  prosecute  the  same  with  the  consent  of  the 
board  of  directors. 

Sbo.  9.  The  board  of  directors  shall  appoint  a  derk  for 
each  prison,  who  shall  tiike  an  oath  of  office,  and  enter  into  a 
bond  to  the  state,  with  sureties  satisfactory  to  the  board,  in 
Ihesnm  of  five  tiiousand  dollars,  that  they  will  faithfully  dis« 
charge  the  duties  which  devolre  upon  them.  The  clerks  shall 
hold  their  office  for  the  period  of  four  years,  unless  sooner 
removed  by  the  board  for  misconduct,  incompetency,  or  neg- 
lect of  duty. 

Sxo.  10.  The  clerks  shall  keep  the  accounts  of  the  prisons 
to  which  they  are  severally^  appointed  In  such  manner  as  to 
esfaibii  clearly  all  its  financial  transactions.  A  register  of  con- 
Tiots  shall  be  kept,  in  which  shall  be  entered  the  name  of 
each  convict,  the  crime  of  which  he  is  convicted,  the  period  of 
his  sentence,  from  what  county,  by  what  court  sentenced,  his 
nativity,  to  what  degree  educated,  at  what  institution,  and 
vnder  what  system :  an  accurate  description  of  his  i)er8on, 
and  whether  he  has  been  previously  confined  in  a  state  prison 
in  this  or  any  other  state,  and  if  so,  when  and  how  he  was 
discharged.  The  clerks  shall  also  act  as  secretaries  of  the 
board  while  in  session  at  the  piisons. 

Sbo.  11.  The  board  of  directors  are  hereby  authorized  and 
seqnired  to  contract  for  provisions,  clothing,  medicines,  for- 
age, fuel,  and  all  other  supplies  needed  for  the  support  of  the 
prisons  for  any  period  ox  timo  not  exceeding  one  year,  and 
snoh  contracts  shall  be  limited  to  bona  fide  d^ers  in  the  sev- 
eral classes  of  articles  contracted  for ;  such  contracts  shall  be 
given  to  the  lowest  bidder,  at  a  public  letting  thereof,  if  ihe 
price  bid  iB  a  fair  and  reasonable  one,  and  not  greater  than  the 
usual  market  value  and  prices.  Each  bid  shall  be  accompa- 
nied by  such  security  as  the  board  may  require,  conditioned 
upon  the  bidder  entering  into  a  contract  upon  the  terms  of  his 
bid,  on  notice  of  the  acceptance  thereof,  and  famishing  a 
peiud  bond,  with  good  and  sufficient  sureties,  in  such  sum  as 
the  boEurd  may  direct,  and  to  their  satisfaction,  that  he  will 
fidthfully  perform  his  contract.  Notice  of  the  time,  place, 
and  conditions  of  tho  letting  of  each  contract  shall  bo  given 
for  at  least  two  consecutivd  weeks  in  two  daily  newsfKipers 
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(fbiied  and  publisfaM  in  thecity  of  Sui  Fnttobwo,  and  Hi  A* 
newspaper,  printed  and  pubUsmd  in  thecitjof  SaorameBto; 
and  m  one  newspaper  printed  and  pnbUflhed.  in  the  conntar 
where  the  prison  19  fatnated.  If  all  fbe  bids  made  at  Boch 
letting  are  deemed  unreasonably  high,  the  board  may,  in  tbdr 
discretion,  d^lin^  to  qontraot,and  may  again  advertiae  fat 
proposals,  and  may  so  continue  to  renew  the  advertisement 
until  satisfjociory  contracts  are  madB»  and  in  the  meaniim0 
the  board  may  contract  with  «ny  one  whose  ofiSar  is  regarded 
jostaiid  equitable;  but  no  contiict  thus  made  shall  mn  mon 
than  sixty  days,  nor  in  any  case  extend  beyond  the  pablia 
letting.  No  bid  shall  be  aceepted,  nor  a  oonlnet  enterea  into 
in  pursuanco  thereof,  when  such  bid  is  higher  than  any  other 
bid  at  the  same  letting  for  the  same  class  or  schedule  of  arti* 
cles,  and  when  a  ctontroct  can  be  had  at  such  lower  Ud.  Wfaett 
two  or  more  bids  for  the  same  article  or  artiales  are  equal  in- 
amount,  the  board  may  select  the  one  whi6h»  all  ihingi  eon* 
aidered,  may  by  them  be  thought  best  for  the  interests  of  tba 
state;  or  they  may  divide  the  contract  between  the  bidden,  aa 
in  their  judgment  may  seem  proper  and  ris^l  I  In  effiel 
}larch  14, 1881.1 

.  $so.  12.  The  board  of  directors  shall  hftf^  power,  in  thfilr 
discretion,  to  purchase  «ny  clav  landfl  soitable  for  farickfmak* 
ing  that  may  lie  contignous  to  the  San  Quentin  prison  gromidib 
9pt  to  exceod  in  yalue  the  sum  of  fifteen  thoosand  dollanL 

^BC.  13.  Ko  person  shall  be  ainpointed  to  any  offioe,  or  be 
employed  in  the  prisons  on  behalf  of  the  state,  who  is  a  eon* 
tractor,  or  the  agent  or  employee  of  a  oontnu}tor,  or  who  is 
Interested  directly  or  indirectly  in  any  busineeB  carried  ea 
therein;  and  no  male  person  who  is  not  a  qualified  elector  of 
the  state  of  California  shall  be  appointed  by  tho  wardens  ta 
any  offioe  in  or  about  the  prisons*  nor  ahall  any  one  bo  em- 
ployed or  appointed  bj[  virtue  of  this  act  who  la  in  the  habit 
of  mtemperate  use  of  intoxicating  liquors.  A  single  act  <A 
intoxication  shall  justify  discharge  or  removaL 
.  Seo.  14.  The  goTcmor  shall  have  the  power  to  remora 
either  of  the  directors  for  misconduct,  incompetency,  or  neg- 
lect of  duty,  upon  proper  notioe  to  him  or  them,  aooomponied 
by  copies  of  written  cbarges,  he  or  they  having  anoppartanity 
to  be  neard  thereon. 

Seo.  15,  If  the  office  of  director  shall  become  Taeant  by 
death,  resignation,  removal  by  the  governor,  or  any  other 
causci  tho  vacancy  shaU  be  fiUed  for  the  unexpired  term  by 
Utie  governor,  by  and  with  the  advice  and  consentof  the  senate. 

8eo.  16.  The  wardeiis  and  clerks  may  be  removed  by  the 
board  of  directors  at  any  time  for  misconduct,  incompetency, 
or  neglect  of  duty;  and  all  other  officers  and  employeea  may 
bo  romoved  at  any  time  at  the  pleasure  of  the  waraen. 


•^  Se0.  Jf4  TbB  cUNcton  flhall  i^eceiteiio  cmuyiMitfan,  vihar 
ttym  ieii  centB  p«r  mile  for  trayeliiig  ezpensw,  md  one  hun- 
dred doUafB  ($100)  jper  month  for  other  ezp«BM»  inenrred 
while  engaged  in  the  performance  of  official  duties.  The 
mucden  fhail  reoeiye  a  salary  not  less  than  two  thovsand  and 
Idor  hnndred  dotlare  ($2400) ,  and  not  to  exoeed  tbree  thousand 
doUars  (18000)  par  annum,  in  the  discretioii  of  the  direotore. 
Tte  derks  shall  receive  one  thousand  and  fire  hundred  dollars 
(11500)  per  annum ;  and  all  other  oflScers  and  employees  shall 
leoBiTe  such  oompenaatbu  as  the  board  of  direot(Mm  shall  deem 
)nst  and  equitable  in  each  case.    ^In  effect  March  14, 1881.  ] 

Sio.  18.  All  moneys  reeeired  or  collected  by  the  wardens, 
hy  virtue  of  this  act,  shall  be  paid  by  them  into  the  atate 
treasury,  to  the  credit  of  a  fund  to  bo  known  as  the  state 
prison  fund,  at  least  as  often  aa  once  per  month,  ezoepting  so 
much  thereof  as  may  be  necessary  to  pay  the  current  expenses* 
She  wardens  shall  require  Tooobers  lor  all  moneys  by  them 
expended,  and  safely  keep  the  same  on  fife  in  tiieir  respectiTB 
effices  at  the  prisons,  for  all  sums  of  money  reanired  to  be 
paid  other  than  for  the  uses  aboTC  named,  as  well  as  for  said 
Bses.  When  there  is  not  saflSdent  money  in  the  hands  of  the 
wardens,  drafts  shall  be  drawn  on  the  eontroUer  of  state, 
signed  by  ftt  least  three  of  the  state  prison  directors,  and 
eoontersigned  by  the  wardens,  and  the  eontroUer  of  state 
shall  draw  his  warrant  on  the  state  treasurer,  who  shall  pay 
the  same  out  of  any  moDears  belonging  to  ibe  state  prison 
fond,  or  appropriated  for  the  use  or  snpport  of  ihe  aftate 
priscms.    [in  elSBet  ICardi  U,  1881.] 

Beo.  19.  All  VBTennes  of  the  prisons,  mlsfli  herein  other- 
wise proTided,  shall  be  paid  to  tlM  wardens,  wbo  alone  are  au« 
thoriaed  to  receipt  for  Ihe  same  and  discharge  from  lialnlity. 
When  any  earn  of  money  is  paid  to  the  wardens,  they  shall 
cause  the  same  io  be  properly  entered  on  the  books  by  the  dlerks^ 

8io.  20.  On  payment  of  any  moneys  into  the  state  treasury, 
as  provided  in  this  aet,  the  wardens  and  state  treasurer  shall 
report  to  the  controller  of  state  the  amount  so  paid,  and  the 
atate  treasorer  shall  give  the  waidena  a  receipt  therefor,  which 
receipt  shall  be  filed  with  the  controller.  The  wardens  shall 
report  to  the  controller  of  state  the  amount  of  money  paid 
into  the  said  treasury  by  them  during  each  month ;  and  aball 
also  report  to  said  conireller  of  state  the  amounts  received 
sad  disbursed  by  them  every  three  montiis,  and  during  the 
period  for  whichaneh  report  shall  be  made,  which  quarterly 
teport  shdl  beaigned  by  the  warden  and  at  least  three  ei  the 
direoton.    [In  eSot  March  14,1881.) 

Sio.-  21.  All  eonvieia  not  employed  on  oontraeta  may  be 
emnloyed  Inr  auttieiity  of  the  board  of  directors,  under  chargis 
af  tha  waBCHBia  aadaaoh  skilled  foremen  aa  he  maar  deaai  tteo- 
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«Baarj  in  fhe  performance  of  irotk  tot  (^  state,  or  in  tiia 
nmiiTuactnre  of  any  article  or  articles  which,  io  the  opinion  of 
the  board,  may  inure  to  the  best  interests  of  the  state;  and 
the  board  of  directors  are  hereby  authorized  to  purchase,  from 
time  to  time;  such  tools,  machinery,  and  materials,  and  to 
direct  the  employment  of  such  skilled  foremen  as  may  be  neo* 
cessary  to  carry  out  the  provisions  of  this  section,  and  to  di» 
pose  of  the  articles  manufactured  and  not  needed  by  tha  atatSt 
tlor  cash,  at  public  auction  or  otherwise,  :  If  by  auction,  after 
having  first  given  notice  of  such  sale  by  advertising  the  time 
and  place  tiaereof,  together  with  a  list  of  the  articles  to  be 
sold,  m  ten  consecutive  issues  of  two  or  more  daily  newsp^sen 
of  general  circulation  published  in  the  city  and  county  of  6m 
Francisco.  :The  money  received  from  the  sale  of  all  artioles 
so  sold  shall  be  paid  into  the  state  treasurv,  bj  the  warden  of 
the  prison^  to  the  credit  of  the  fund  of  said  prison. 

Beo.  22.  In  the  treatment  of  the  prisoners  the  following 
general  rules  shall  be  observed:  Eacn  convict  shall  be  pro* 
vidod  with  a  bed  of  straw,  or  other  suitable  material,  and  suf- 
ficient covering  of  blankets,  and  shall  be  supplied  with  gar* 
ments  of  coarse,  substantial  material,  of  distinctive  manuno* 
tuie,  and  with  sufficient  plain  and  wholesome  food,  of  such 
variety  as  mav  be  most  conducive  to  good  health. 

Seoond-^Dio  punishment  shall  be  inflicted,  except  by  the 
carder  and  under  the  direction  of  the  wardens. 

Third-^TbB  warden  shall  keep  a  correct  account  of  all 
money  and  .valuables  upon  the  prisoner  when  delivered  at  the 
prison,  and  shall  pay  the  amount,  or  the  proceeds  thereof,  or 
return  the  same  to  the  convict  when  discharged,  or  to  his  legal 
representatives  in  case  of  his  death ;  and  in  case  of  tiie  dcMi 
01^  such  convict  without  being  released,  if  no  legal  representa- 
tive  shall  demand  such  prq^eriy  within  five  years*  the  same 
shall  be  paid  into  the  state  prison  fbnd. 

Fourtlir^llhe  rules  and  regulations  prsMsribing  the  dntlei 
and  obligations  of  the  prisoners  shall  be  printed  and  hung  up 
in  each  cell  and  shop. 

J'ifiSA— Each  convict,  irben.  he  leaves  fhe  jprlson,  shall  be 
supplied  with  the  money  taken  fh>m  him  when  be  entered, 
and  which  he  has  not  disposed  of,  together  with  any  som 
which  may  have  been  earned  by  him  for  his  own  account,  aK 
lowed  to  him  by  the  state  for  good  conduct  or  diligent  labor, 
or  may  have  been  presented  to  him  from  any  source ;  and  in 
case  the  prisoner  has  not  funds  sufficient  for  present  pnrpoees, 
ho  shall  be  furnished  with  five  doUitra  in  money,  a  suit  of 
clothes  costinff  not  more. than  ten  doHars,  and  a  balf-fiue 
ticket  to  the  place  where  sentenced,  if  the  prisoner  deslves  to 
return  there,  or  to  any  other  place  Of  the  same  oolit;  andiie 
shall  be  fintitlod.  if  he  so  elect,  to  imainnHy  inai  having  hit 
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hair  eat,  or  from  being  shaved,  for  three' calendar  inontli?  im* 
mediately  prior  to  his  discharge.  It  shall  not  be  lawf til  for 
the  officers  of  the  prison  to  f  nrnisb,  or  permit  to  be  furnished, 
to  any  one,  for  publication,  the  name  or  any  prisoner  about  to 
be  discharged.  When  the  trarden,  and  such  other  officers  as 
may  be  designated  by  the  directors  to  act  vriih  him  in  sucH 
oases,  shall  be  of  oi>inlon  that  any  convict  is  insane,  they  shall 
make  proper  examination,  and  if  they  remain  of  the  opiniozi 
that  such  person  is  insane,  the  warden  shall  certify  the  fact  to 
the  superintendent  of  one  of  the  state  asylums  for  the  insane; 
and  shall  forthwith  send  such  convict  to  said  asylum  for  card 
and  treatment.  It  shall  be  the  duty  of  the  warden,  also,  to 
send  to  the  directors  a  copy  of  such  certificate,  and  thereafter 
a  statement  as  to  his  subsequent  acts  regardmg  the  said  insane 
convict.  And  it  shall  be  the  duty  of  the  superintendent  of 
the  insane  asylum  to  receive  such  Insane  convict  and  keep  him 
until  cured.  It  shall  be  his  duty,  upon  the  receipt  of  such 
insane  convict,  to  notify  the  directors  of  the  fact,  giving  name, 
date,  and  where  from,  and  from  Whose  hands  received.  When^ 
in  tae  opinion  of  the  superintendent,  such  insane  convict  is 
cured  of  insanity,  it  shall  be  his  daty  to  immediately  notify 
the  directors  thereof ;  and  it  shall  be  his  duty,  also,  to  notify 
the  warden  of  the  prison  from  whence  ho  was  received,  who 
shall  immediately  send  for,  take,  and  receive  the  said  convict 
back  into  the  prison,  the  time  passed  at  the  asylum  counting  as 
a  part  of  such'  convict's  sentence.  Before  discharging  any 
convict  who  may  be  insane  at  the  time  of  the  expiration  of  m$ 
sentence,  the  warden  shall  first  give  notice,  in  writing,  to  a 
Judge  of  the  superior  court  of  the  county  in  which  the  state 
prison  may  be  located,  over  which  he  has  control,  of  the  fact 
of  such  insanity ;  whereupon  said  Court  shall  forthwith  make 
an  order,  and  aeliver  the  same  to  the  sheriff  of  said  county,' 
commanding  him  to  remove  such  insane  convict  and  take  him 
before  said  court.  Upon  the  receipt  of  such  order,  it  shall  be. 
the  duty  of  said  sheriff  to  whom  it  is  directed  to  execute  and 
return  the  same  forthwith  to  the  court  by  whom  it  was  is8u.ed, 
and  thereupon  the  said  court  shall  cause  proper  examination  tO 
be  made  by  medical  experts,  and  if  it  snail  satisfactorily  ap-| 
pear  that  such  convict  is  insane,  said  court  shall  order  him  to 
be  confined  in  one  of  the  insane  asylums.  The  sheriff  sh  ^11 
receive  the  same  compensation  as  for  transferring  a  prisoner 
to  the  state  prison,  and  to  be  paid  in  the  same  manner.  If 
imy  judge,  aiter  having  been  so  notified  by  the  warden,  shall 
ne^llect  to  cause  such  order  to  be  made  as  herein  provided,  or 
any  such  sheriff  shall  neglect  to  remove  such  insane  convict, 
as  required  by  the  provisions  of  this  section,  it  shall  be  the 
duty  of  the  warden  to  cause  such  insane  convict  to  bo  removed 
before  a  superior  court  of  a  county  in  which  the  state  prison' 
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is  looftied.  In  dbarge  of  aaofBoer  of  the  prlflon,  or  other  sniti^ 
m»  person,  for  the  porpose  of  examfnanon ;  and  the  eost  of 
anch  removal  shall  Be  paid  out  of  the  state  treaaoxyy  in  the 
pame  manner  as  when  removed  by  the  sheriff  as  herein  provided; 

&E0.  23.  The  board  of  state  prison  direotors  of  this  state 
fihall  req[nire  of  every  able-bodiea  convict  confined  in  a  state 
prison  as  many  hours  of  falthfol  labor,  in  each  and  every  day 
anring  his  tdrm  of  imprisonment,  as  shall  be  prescribed  l^ 
the  roles  and  regulations  of  the  prison ;  and  every  cooTict 
fiuthfully  performing  such  labor,  and  being  in  all  respects 
obedient  to  the  rules  and  regulations  of  the  prison,  or  if  una- 
ble to  work,  yet  faithful  and  obedient,  shall  oe  allowed  from 
nis  term,  instead  and  in  lien  of  the  credits  heretofore  alloived 
by  law,  a  deduction  of  two  months  in  each  of  the  first  tiro 
years,  four  months  in  each  of  the  next  two  years,  and  fi\'e 
mon^  in  each  of  the  remaining  years  of  said  term ;  provUled^ 
tiiat  any  such  convict  who  shall  commit  an  assault  upon  bis 
keeper,  or  any  foreman,  officer,  or  convict,  or  othcrwiso  en* 
danger  life,  or  by  any  flagrant  disregard  of  the  rules  of  t)ie 
nrison,  or  any  misdemeanor  whatever,  shall  forfeit  all  dcdne- 
tions  of  time  earned  by  him  for  good  conduct  before  fiic  com- 
mission of  such  offense ;  such  forfeiture,  however,  shall  otilv 
be  made  by  the  board  of  directors,  after  due  proof  of  tJio  uf- 
xense,  and  notice  io  the  offender :  nor  shall  such  forfeiture  b  • 
imposed  when  a  party  has  violated  imy  rule  or  rules  withmit 
tiolence  or  evil  ixitent,  of  which  the  directors  shell  be  the  sole 
indges.  The  name  of  no  convict  who  attempts  to  escape,  artcr 
the  passage  of  this  act,  shall  be  sent  by  the  state  pi*isou  officiub 
to  the  governor  for  the  credits  herein  provided. 
.  Sxo.  23.  All  criminals  sentenced  to  the  state  prisons  by  the 
anthoriiy  of  the  Ubited  States  shall  be  received  and  kept  ac- 
cording to  tiie  sentence  of  the  court  by  which  they  were  tried, 
and  the  prisoners  sb  confined  shall  be  subject,  in  all  respects, 
to  the  same  discipline  and  treatment  as  though  committed 
imder  the  laws  of  tnis  state.  The  wardens  are  hereby  author- 
ised to  chttge  and  receive  from  the  United  States,  for  the  use 
of  the  state,  an  amount  sufficient  for  the  support  of  each  pris- 
oner, tlie  cost  of  all  clothing  that  may  be  furnished,  and  one 
dollar  per  month  f6r  the  use  of  the  prisoner.  No  other  or 
further  charge  shall  be  made  by  any  officer  for  or  on  aceoont 
of  such  prisoners. 

Sec  25.  After  the  first  day  of  Jaansinr,  lais^iSQii  hundred 
and  jeighty-two,  the  labor  of  convicts  shall  not  be  let  out  1>y 
contract  to  any  person,  copartnership,  company,  or  corpora- 
tion by  the  state  board  of  prison  directors,  nor  shall  th^  let 
out  any  such  labor  prior  to.  January  firsti  el^^fateen  hunored 
and  eighty-two,  by  conti^ct  extending  beyond  such  date :  prth 
vided,  that  after  the  pessitge  of  this  act,  no  ddlled  ooirnet  lAor 


ilttll  be  let  or  eoatraeied  ont  at  a  price  less  than  one  dollar  per- 
cU^  for  each  oonviot ;  providfid  further,  that  this  seotlon  shall 
not  apply  to  contracts  neretofore  entered  into. 

'$Ea  20,  The  board  of  directors  shall  have  power  to  con- 
tract for  the  sn|A)l7  of  gas  and  water  for  said  prisons,  npon 
sncfa  terms  as  said  board  shall  deem  to  be  for  the  best  interest 
of  the  state,  or  to  manufactore  gas  or  furnish  water  them* 
selyes,  at  their  option. 

8fio.  27.  No  officer  or  employee  shall  receiye,  directly  or 
indirectly,  any  compensation  ibr  his  serrices  other  than  that 
pntBoribed  by  the  directors ;  nor  shall  he  receive  any  compen- 
snicm  whatever,  directly  or  indirectly,  for  anv  act  or  serviee 
which  he  may  do  or  perform  for  or  on  behalf  of  any  contractor^ 
or  agents  or  employee  of  a  contractor.  For  any  violation  of 
the  provisions  of  this  section,  the  officer,  agent,  or  employee 
of  the  state  shall  be  discharged  from  his  offiro  or  service ;  and 
every  contractor,  or  employee,  or  agent  of  a  contractor  en- 
gaged therein,  shall  be  expelled  from  the  prison  grounds,  and 
not  again  permitted  within  the  same  as  a  contractor,  agent,  or 
employee. 

fi«o.  28.  Ko  officer  or  employee  of  the  state,  or  contractor 
or  employee  of  a  contractor,  shall,  without  permission  of  the 
beard  of  directors,  make  any  gift  or  prosent  to  a  convict,  or 
receive  any  from  a  convict,  or  have  any  barter  or  dealing^s  with 
a  ^prisoner .  For  every  violation  of  the  provisions  of  this  sec- 
tion the  party  engaged  therein  shall  incur  the  same  penalty  as 
pMseribed  in  section  twenty-seven. 

8eo.  29.  No  officer  or  employee  of  the  prison  shall  be  in- 
terested, directly  or  indirectly,  in  any  contract  or  purchase 
made  or  authorized  to  be  made  by  any  one  for  or  on  behalf  of 
ttje  prisons. 

Sso.  9a    Bepealed/    [In  eflbct  March  14, 1881.  ] 

Sxa  81.  There  shall  be  printed  annually,  for  the  use  of 
the  prisons,  five  hundred  copies  of  the  annual  report  of  the 
board  of  directors,  and  the  clerk  shall  annually  transmit  to  each 
of  the  state  prisons  in  the  United  States  one  copy  of  such  report. 

Bieo.  82.  All  the  bonds  of  officers  and  employees  under  this 
act  shall  be  deposited  with  the  secretary  of  state. 

Beo.  88.  If^  any  of  ih^e  shops  or  buildings  in  which  con- 
vipts  are  employed  are  destroyed  in  any  way,  or  injured  by 
m,  or  otherwise,  they  may  be  rebuilt  or  repaired  immediately, 
under  the  direction  of  the  board  of  directors,  by  and  with 
the  advice  and  consent  of  the  governor,  attorney-general,  and 
secretary  of  state,  and  the  expenses  thereof  paid  out  of  any 
Itmds  in  the  state  treasury  not  otherwise  appropriated  by  law. 

8sa  84.  The  board  of  directors  must  report  to  the  gov- 
enior  from  time  to  time  the  names  of  any  and  all  persons 
oobflned  in  the  state  prisons  who,  in  their  judgment,  oug^t  to 
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be  paidoned  out  and  set  at  liberty  on  aooooniof  good  oondiiol» 
or  uniisiial  term  of  eentenoes,  or  any  other  cause,  which,  ia 
their  opinion,  shoold  entitle  such  prisoner  to  pardon. 

Beo.  85.  All  acts  and  parts  oi  acts  inconsistent  with  the 
provisions  of  this  act  are  hereby  repealed.  [In  effect  April  16, 
1880.  Btats.  1830,  p.  67,  Ban.  Ed.  2A&  As  amended  by  act 
of  Harch  14,1881.] 

An  Ad  to  create  an  oddiHondl  jpotioe  fudge^s  court  for  the  cUm 
and  county  of  San  Franctaoo,  to  dijtne  its  powers  ana 
jurisdictiUm. 
HEOiiOM  1.    There  is  hereby  created  and  established  in  and 

for  the  city  and  county  of  San  Francisco  an  additional  police 

fudge's  court,  to  be  known  and  designated  ss  the  "police 
udge's  court,  number  2,"  which  court  shall  haye  concurrent 
urisdiction  of  all  preliminanr  examinations  of  persons  charged 
with  f  jloiiy,  aad  of  all  misdemeanors  and  violations  of  city 
and  county  ordinances,  and  all  other  offenses  of  which  the 

Solice  judge's  court  of  said  city  and  oonnty  now  has  juris* 
iction. 

Sbo.  2.  There  shall  be,  as  fkr  as  practicable,  an  equal  dis- 
tribution of  cases  between  the  said  courts,  which  cases  shall 
be  alternately  set  down  for  trial  to  each  court  in  the  order  in 
which  the  warrants  are  issued. 

Seg.  3.  The  mode  of  examination,  trial,  and  procedure  in 
the  police  judge's  court  number  2  shaU  in  all  cases  be  gov- 
erned by  the  same  rules  prescribed  by  law  for  other  police 
courts  in  similar  cases. 

Seo.  4.  A  judge  of  the  police  juda:e's  court  number  2  shall 
be  elected  at  the  same  time  and  in  a  like  manner  as  the  police 
judge  of  the  police  judge's  court  of  said  city  and  connty, 
and  whose  term  of  office  shaQ  be  the  same.  The  governor  of 
the  state  of  Oalifomia  shall,  within  thirty  days  after  the  pas- 
saffe  of  this  act,  appoint  some  suitable  person  as  judge  of  the 
polioe  judge's  court  number  2,  who  shaii  hold  such  office  untQ 
nis  successor  has  been  elected  and  qualified.  The  compensation 
of.  ttie  judge  of  the  poUoe  judge's  court  number  2  shall  be 
four  thousand  dollars  per  annum,  payable  in  the  same  manner 
as.  the  salary  ot  the  polioe  judge  of  said  city  and  county  is 
now  paid. 

Ssa  6.  The  said  police  Judge's  court  number  2  shall  bold 
its  session  in  the  ciqr  and  county  of  San  Frandsoo,  in  such 
central  and  convenient  place  as  shall  be  provided  for  that  pur* 
pose  by  the  board  of  supervisors.  The  said  board  of  super- 
visors shall  also,  within  thirty  days  after  the  passage  of  this 
act,  elect  some  suitable  person  as  prosecuting  attomev  of  the 
said  police  judge's  court  number  2,  at  the  same  salaxy  jper 
annum  as  is  now  paid  to  the  proseouUng  attorney  of  the  pouot 
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Judge's  oonrt  of  said  city  and  county.  And  said  bolurd  of 
sapenrisors  shall  elect  a  clerk  of  conrt,  at  a  sal-iry  of  one 
thousand  eight  hundred  dollar «  per  annum,  payable  in  the 
same  manner  as  tiie  salaries  of  the  judigj  and  clerk  of  the 
poHoe  judge's  court  of  said  city  and  county  aroitow  paid;     . 

Sao.  6.  The  judge  of  the  police  Judge's  court  number  2 
shall  be  a  conservator  of  the  peace  in  said  city  and  county,  and 
may  exercise  all  the  powers  conferred  by  law  upon  the  police 
judge  as  magistrate. 

Sbo.  7.  The  judge  of  said  court  shall  appoint  a  suitable 
person  to  act  as  bauiif  of  said  Ck>urt,  who  shall  receive  a  like 
compensation  for  such  services  as  is  now  paid  to  the  bailiff  of 
the  police  judge's  court  for  said  city  and  county.  [In  eflfect 
March.  7, 1881.  J 

An  Aet  to  prevent  firaud  and  deoepHon  in  the  mamrfaoture  and 

sate  of  butter  and  oheeee, 

Beotioh  1.  Whoever  manufactures,  sells,  or  offers  for  sale, 
or  causes  the  same  to  be  done,  any  substance  purporting  to  be 
butter  or  cheese  having  the  semblance  of  butter  or  cheese, 
which  substance  is  not  made  wholly  from  pure  cream  or 
milk,  unless  the  same  be  manufactured  under  its  true  and 
appropriate  name,  and  unless  each  packa^,  roll,  or  parcel  of 
such  substance,  and  each  vessel,  containing  one  or  more 
packages  of  such  substance  has  distinctly  and  durably  painted, 
stamped,  or  marked  thereon  in  English  the  true  and  appro- 
riate  name  of  such  substance,  in  ordinary  bold  face  capital 
letters,  not  less  than  five  lines  pica,  shall  be  punished  as  pro- 
vided in  section  three  of  this  act 

Seo.  2.  Whoever  shall  sell  any  such  substance  as  is  nen- 
tioned  in  section  one  of  this  act,  or  causes  the  same  to  be 
done  without  having  on  each  package,  roll,  or  parcel  so  sold 
a  label  attached  thereto,  on  which  is  plainly  and  legibly 
printed  in  English  in  roman  letters,  the  true  and  appxtmriaie 
name  of  such  substance,  shall  be  punished  as  is  provided  iix 
section  three  of  this  act. 

8aa  8.  Whoever  shall  violate  section  one  or  section  two  of 
this  act  shall  be  guilty  of  a  misdemeanor,  and  shall  be  fined  ih 
any  sum  not  less  than  ten  nor  more  than  five  hnndred  dollars,  or 
imprisoned  in  the  county  jail  not  less  than  ten  nor  more  than 
ninety  days,  or  by  both  such  fine  and  imprisonment,  in  the 
discretion  oif  the  court ;  provided,  that  nothing  contained  in 
this  act  shall  be  construed  to  prevent  the  use  of  skimmed 
milk,  salt  rennet,  or  harmless  oolorfng  matter  in  the  manu- 
fiftcturo  of  butter  or  cheese. 

Sbo.  4.  All  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act  are  hereby  repealed.  Iln  effect  Mardi» 
41881.] 


4n  Act  to  autfiorize  the  appoirUment  of  an  interpreter  of  the 
Italian  language  and  diaJecUs,  in  criminal  proceedings,  in 
cities  and  cities  and  counties  of  one  hundred  thousand  t9i- 
hdbitants. 

QmanoTX  1.  In  all  cities  and  oitiM  and  counties  of  over 
one  hundred  thousand  inhabitants,  where  an  interpreter 
of  the  Italian  langiu^e  is  necessary,  it  shall  be  the  datj 
of  the  Mayor  and  rolice  Judge  of  such  city,  or  city  aad 
county,  and  of  the  Superior  Judge  of  said  city  and  county, 
or  of  the  county  in  which  said  city  is  situated,  or.  where 
•there  are  moie  Judges  than  onie,  then  it  shall  be  the  duty 
of  the  presiding  Judge  of  said  Superior  Court,  and  the 
Mayor  and  Police  Judge,  to  appoint  an  interpreter  of  the 
Italian  language,  who  shall  be  an  Italian,  and  who  must 
also  be  able  to  Interpret  the  Italian  dialects  into  the  En- 
glish language,  to  be  employed  in  criminal  proceedings, 
when  necessary,  in  said  cities,  or  cities  and  counties. 

Sbc.  2.  The  said  interpreter  shall  receire  a  salary  of 
fifteen  hundred  dollars  per  annum,  which  shall  be  paid 
out  of  the  General  Fund  of  such  city,  or  dtv*  and  county. 

Sbo.  3.  This  Act  shall  not  repeal  any  Act  heretofore 
made  and  now  in  force  for  the  appointment  of  interpret- 
ers, except  so  much  of  any  Act  which  may  conflict  wi^ 
this  Act  in  the  appointment  of  Italian  interpreters.  [In 
effect  March  12th,  1885.] 


An  (Kt  to  provide  for  the  commitment  of  persons  convicted 
of  crime  to  the  Houee  of  Correction, 

Section  1.  Any  Oonrt  or  judicial  officer  authorised 
by  law  to  coounit  persons  to  the  county  jail  in  any  county, 
or  city  and  county,  of  this  State,  wherein  there  is  situat«d 
a  House  of  Correction,  may  commit  to  said  House  of  Oor- 
rection,  instead  of  to  the  county  jail,  any  person  oonyicteii 
of  crime,  the  punishment  for  which  now  Is  imprisonment 
in  the  said  jail ;  but  no  person  shall  be  sentenced  to  impris- 
onment therein  for  a  snorter  or  longer  term  than  that  for 
which  he  might  be  sentenced  in  the  county  jail.  [In  effect 
March  9th,  1885.] 
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An  Act  to  provide  for  the  Police  Ootirts  in  cities  having  thir- 
ty thousand  and  under  one  hundred  thousand  inhabitcmtSy 
and  to  provide  for  ojfficers  thereof. 

Section  1.  The  judicial  power  of  every  city  having 
thirty  thousand  and  under  one  hundred  thousand  inhab- 
itants, shall  be  vested  in  a  Police  Court  to  be  held  therein 
by  the  city  Justices,  or  one  of  them,  to  be  designated  by 
the  Mayor,  but  either  of  said  city  Justices  may  liold  such 
Court  without  such  desig^nation,  and  it  is  hereby  ma(f»  the 
duty  of  said  city  Justices,  in  addition  to  tho  duties  now 
required  of  tliem  by  law.  to  hold  said  Police  Court. 

»£0.  2.  The  Police  Court  shall  have  exclusive  jurisdic- 
tion of  the  following  public  offenses  committed. in  the 
city. 

1.  Petit  larceny. 

2.  Assault  or  battery  not  charged  to  have  been  com- 
mitted upon,  a  public  officer  in  the  discharge  of  official 
duty  or  with  intent  to  kill. 

3.  Breaches  of  the  peace.  Hots,  affrays,  committing 
willful  injury  to  property,  and  all  misdemeanors  punish- 
abliB  by  fine  or  by  imprisonment,  or  by  both  such  fine  and 
imprisonment. 

4.  Of  proceedings  respecting  vagrants,  lewd,  or  disor- 
derly persons. 

Sbc.  3.  Said  Court  shall  also  have  exclusive  jurisdic- 
tion of  all  proceedings  for  violation  of  any  ordinance  of 
said  city,  both  civil  and  criminal,  and  of  an  action  for  the 
collection  of  any  license  required  by  any  ordinance  of 
said  city. 

Sbc.  4.  Neither  of  said  Justices  shall  sit  in  cases  in 
which  he  is  a  party,  or  in  which  he  is  interested,  or  where 
he  is  related  to  either  party  by  consanguinity  or  afiinity 
within  the  third  degree:  and  in  case  of  the  sickness  or 
inability  of  the  city  Justices,  either  of  them  may  call  in  a 
Justice  of  the  Peace  residing  in  the  county  to  act  in  his 
place  and  stead. 

Sbc.  5.  Each  of  the  cil^  Justices,  while  acting  as  Judge 
of  said  Court,  shall  also  have  power  to  hear  cases  for  ex- 
amination, and  may  commit  and  hold  the  offenderto  bail 
for  trial  in  the  proper  Court,  and  may  try,  condemn,  or 
acquit,  and  carry  his  judgment  into  execution,  as  the  ease 
may  require,  according  to  law,  and  punish  persons  guilty 
of  contempt  of  Court,  and  shall  liave  power  to  issue  war- 
rants of  arrest  in  case  of  a  criminal  prosecution  for  a  vi- 
olation of  ft  city  ordinance,  as  well  as  in  case  of  the  viola- 
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tion  of  tlie  criminal  law  of  the  State;  also,  nil  RiibpCBnns 
and  all  other  processes  necessary  to  the  full  aud  proper 
exercise  of  his  powers  and  jurisdiction;  and  in  sucht>f 
the  cases  enumerated  in  this  section  in  which  trial  by  jia^ 
is  not  secured  by  the  Constitution  of  the  State,  he  may 
proceed  to  judjj^ent  in  the  first  instance  without  a  jury; 
but  on  appeal  the  defendant  shall  be  entitled  to  trial  by 
jury  in  the  Superior  Court. 

Sbc.  6.  The  Police  Court  shall  have  a  Clerk,  to  be  ap- 
pointed by  the  City  Council  upon  the  nomination  of  the 
Mayor,  who  shall  hold  office  during  the  pleasure  of  the 
i/Ottucil;  he  shall  receive  an  annual  salary  of  twelve  hun- 
dred dollars,  payable  monthly  out  of  the  treasury  of  siid 
city,  which  salary  shall  be  full  compensation  for  all  ser- 
vices rendered  by  him.  The  Clerk  shall  keep  a  record  of 
the  proceedings  of  and  issue  all  processes  ordered  by  the 
city  Justices,  or  either  of  them,  or  by  said  Police  Court, 
and  receive  and  pay  weekly  into  the  city  treasury  all  fines 
imposed  by  said  Court.  He  shall  also,  each  month,  render 
to  the  City  Council  an  exact  and  detailed  account,  upoo 
oath,  of  all  fines  imposed  and  collected,  and  of  all  fines 
imposed  and  uncollected  since  his  last  report.    He  shall 

Srepare  bonds,  justify  bail,  when  the  amount  has  been 
xed  by  either  of  the  city  Justices,  or  said  Court,  in  cases 
not  exceeding  one  hundred  dollars,  and  may  administer 
and  certify  oaths.  The  Clerk  shall  remain  at  the  Court- 
room of  said  Court  during  business  hours,  and  during  such 
reasonable  times  thereafter  as  may  be  necessary  for  dis- 
charging his  duty.  Before  receiving  his  salary,  each  or 
any  month,  he  shall  make  and  file  with  the  Auditor  an 
affidavit  that  he  has  deposited  with  the  City  Treasurer 
all  moneys  that  have  come  to  his  hands  belonging  to  the 
city.  Any  violation  of  this  provision  shall  l)e  a  misde- 
meanor. He  shall  give  a  bond,  in  the  sum  of  five  thou- 
sand dollars,  with  at  least  two  sureties,  to  be  approved  by 
the  Mayor,  conditioned  for  the  faithful  discharge  of  the 
duties  of  his  office. 

Sec.  7.  All  fines  and  other  moneys  collected  on  behalf 
of  the  city  in  the  Police  Court,  shall  be  paid  int-o  the  city 
treasury  on  the  first  Tue  day  of  each  month,  and  all  bills 
for  fees  and  costs  due  the  officers  of  said  Court  shall  be 
reported  to  the  City  Council  each  month. 

Sec.  8.  Booms  and  Dockets.  The  City  Council  shall 
furnish  a  suitable  room  for  the  holding  of  said  Court,  and 
shall  also  furnish  the  necessary  dockets  and  blanks. 
One  docket  shall  be  styled,  '*  The  City  Criminal  Docket," 
in  which  all  the  criminal  business  shall  be  recorded,  and 
each  case  shall   be   alphabetically  indexed.    Another 
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docket  shall  be  styled,  '*The  City  Civil  Docket,"  and  it 
shall  contain  each  and  every  civil  case  in  which  the  city 
is  a  party,  or  which  is  prosecuted  or  defended  for  her  in- 
terest; and  each  case  shall  be  properly  indexed. 

Sec*.  9.  The  Police  Court  shall  be  always  open,  except 
npon  non-judicial  days,  and  then  for  such  purposes  only 
as  by  law  permitted  or  required  of  other  Courts  of  this 
State. 

Sec.  10.  Appeals  may  be  taken  from  any  judgment  of 
said  Police  Court  to  the  Superior  Court  of  the  county  in 
which  such  city  may  be  located,  in  the  same  manner  in 
which  appeals  are  taken  from  Justices'  Courts  in  like 
cases. 

Sec.  11.  In  all  cases  of  imprisonment  of  persons  con- 
victed in  said  Police  Court  of  any  offense  committed  in 
the  city,  the  persons  so  to  be  imprisoned,  or  by  ordinance 
required  to  labor,  shall  be  imprisoned  in  the  city  jail,  or^ 
if  required  to  labor,  shall  labor  in  the  city. 

Sec.  12.  Said  Courts  shall  have  a  seal,  to  be  furnished 
by  the  city. 

Sec.  13.  City  Cases.  The  city  Justices  shall,  on  the  first 
Tuesday  of  each  month,  make  to  the  City  Council  a  full 
and  complete  report  of  all  the  cases,  civil  and  criminal, 
in  which  the  city  has  an  interest,  or  which  are  required  to 
be  entered  in  the  City  Civil  Docket,  or  the  City  Criminal 
Docket;  such  report  to  be  made  upon  blanks  furnished  by 
the  City  Council,  and  in  such  form  as  they  may  require. 

Sec.  14.  Certified  transcripts  of  the  dockets,  made  by 
the  Clerk  of  the  said  Court,  under  the  seal  of  said  Court, 
shall  be  evidence  in  any  Court  of  this  State  of  the  con- 
tents of  said  docket,  and  all  warrants  and  other  process 
issued  out  of  said  Court,  and  all  acts  done  by  said  Court 
and  certified  nnder  its  seal,  shall  have  the  same  force  and 
validity  in  any  part  of  this  State  as  though  issued  or  done 
by  any  Court  ox  record  of  this  State. 

Sec.  15.  This  Act  to  go  into  effect  upon  the  expiration 
of  the  term  of  office  ot  the  present  Police  Judge  of  said 
cities,  or  when  a  vacancy  occurs  therein.  [Approved 
March       1886.] 
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[The  referoioeB  acetotheaeoikiiiab) 

Abaadomiieiit— of  child,  (271. 

AMuotUm— of  women,  265. 

of  females,  for  purposes  of  pcostitatloii,  267. 

jurisdiction  of  indictments  for,  784. 
AbortioB— administering  drags  to  procoxe  misoftrriage,  274. 

submitting  to  an  attempt  to  prooars  miscamager  27&. 

advertisement  for,  817. 

eyi«ienc6  on  trial  for,  1108. 

Aooeiiories— who  are»  ^. 
punishment  of,  83. 
violation  of  election  lawv»  63* 
in  a  duel,  228. 
to  a  lottery,  822. 
to  a  misdemeanor,  669. 
jurisdiouon  of  indictment  agamst»  791. 
before  the  fact,  same  as  priMpals,  970. 
and  principals,  diBdnction  abrogatod,  971. 
prosecuted,  though  pxinoipal  has  not  heeor  Vf^ 

Aoddent— act  committed  by,  26. 

Aeoomplio9— evidence  of,  1111. 

AMonnti— falsification  of  imbfio,  4/U. 

of  corporations,  fraudulently  keeping,  563w 

liaise,  Dy  consignee^  (»86. 

AoooMtioii— against  officers,  to  be  presented  by  grand  Jury, 
70o. 
form  of  1 759. 

how  transmitted  and  servied,  760* 
prosecuting,  if  defendant  does  iiot  appear,  761. 
defaodant  may  demur  or  ansun^j  7C«* 
form  of  dfiznurrer  to^  763« 
manner  of  denial  of,  764. 
if  demurrer  overruled,  defimdant  must  answer.  765. 
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Aoeuttioii— Ccm^miec?. 

plea  of  gailtyof,  6  766. 

hial  of,  767. 

partifiB  to,  entitled  to  prooefls  tot  Ddtaeaaes,  768. 

Judgment  on  oonviotion,  769. 

appeal,  how  taken,  770. 

wnat  proseqation  must  lie  1^,  889.   . 

in  what  ooturt  foiind,  890. 
Acquittal— foreign,  656.  _^  ^^ 

former,  in  certain  oaBesbar  to  indictment,  790»  TMk 

what  ia  not  former,  1021. 

what  ia  former,  1022. 

e£fect  bf,  for  highet  dOoue,  1028. 

defendant  discharged  or  not,  on,  1166,  lli7« 

ground  for,  1096. 
Aetioii--di8miB8al  of,  1882. 

continuance  of,  1383. 

on  undertaking,  712. 
, . .  defending  in  certain  cases,  162. 
Bee  Obzminal  AcnoN. 
Aett'-commiBsion  of,  prohibited,  177. 

made  punishable  bv  difiEerent  proTisions,  66i. 

punishable  under  foreign  law,  655. 

establishing  Code,  to  take  efifect,  1* 

how  cited,  24. 

certain,  continued  in  force,  28. 

not  retroactive,  8. 

enumerated,  which  are  not  repealed.  28. 
Adionnunent— court  may  haye,  while  Jury  ia  ddibenHnSi 
1142.  ^^  .        '    " 

final,  discharges  the  Jury,  1148. 
Adultery— what,  and  how  punished,  note  to,  268. 

combitation  in— aeefirATum,  p.  714. 
Adulteration— of  food,  drugs,  liquors,  etc.,  882* 
Advertisement— postuig  of,  on  property*  602* 

of  indecent  publications,  811. 

of  lottery,  £^. 

for  abortion,  817. 

See  PrBUGATRnr. 
AfildaTit— voluntary,  161, 162. 

entitUng,  1401,  1460,  1668. 

for  change  of  venue,.  1034.   . 

for  exanunation  on  oomminion,  1862. 
Affinnation— See  Oatb, 
Aiding— See  AOCBB80B1S8. 
Amusements— certain,  prohibited  on  Sunday,  299« 
Amusements,  plaoes  of— S^  l^sBATms. 
Animals— putnng  dead  in  streets,  etc.,  874 

poisoning,  696. 
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See  Wabsast  of  Absbst. 
Anreft  of  Judgment— motion  in,  defined  and  when  made, 
^iim,  1450. 

oonrt  may  cause,  without  motion*  1186,  -^ 

effect  of,  1187. 

grounds  of  motion  in,  in  Justioe's  Ckmrt,  li53. 
Artenan  Wells— waste  of  water  from,  see  8tatotbb»  p.  728 
Afsanlt— by  public  officer  under  color  of  authozitj,  t&. 

with  mtent  to  kill,  217. 

with  intent  to  commit  rape,  robbery,  eto^  220. 

with  intent  to  commit  otner  felonies,  221. 

by  administering  drugs,  222. 

defined,  240. 

punishment  of,  241. 

with  caustic  chemicals,  244. 

with  deadly  weapons,  246. 

having  deadly  weapons  with  intent  to,  467. 

in  presence  of  court,  710. 
Aiiembly— see  Kebtinos;  Ubi<awfijl  Assemblt* 
Assessment— false  statement  as  to,  430. 
Assessor— refusing  to  give  list  of  property  to,  429. 
Attempt— to  conmiit  crimes,  when  punishable,  668, 665. 

to  commit  crimes,  how  punisnable,  664^  666. 
Attempti  to  Kill— by  poison,  216. 

by  assault  with  deadly  weapon,  217. 
Attendaaoe— of  witnesses  mvf  be  compiled,  1826,  1830, 1513. 
Attorney— misconduct  by,  160. 

buying  demands  in  suit,  16U 

defenoQng  certain  prosecutions,  162. 

may  defend  himself ,  163. 
See  OouNSEL. 
Aoottoneer— unlawfully  acting  as,  486. 
Aiiotiims— mock,  685. 
Author— see  Pubusheb. 
Bail-'^dmission  to,  on  chsige  of  mlsdemesnor,  882. 

proceedings  on  taking,  823. 

when  not  given,  824. 

admission  to,  829, 1458,  862. 

eertificate  of,  taken,  874. 

order  for,  on  commitment*  876b 

directions,  when  bailable,  982. 

proceedings  on  giving,  in  another  oooniy,  984. 

when  may  be  Increased,  986. 

defendant  on,  when  appears  for  trial,  may  be  commit- 
ted, 1129. 

admission  to,  defined,  1268. 

taking  of,  1269. 

offenses  not  bailable,  1270. 

when  allowed  before  conviction.  1271* 
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when  allowed,  pending  appiBal.  $  1272. 

nature  of  and  lor  what  purposes,  127d» 

before  conyietlon,  1273. 

after  conviction,  1273. 

when  matter  of  discretion,  what  notice  to  be  giTOU  127C 

what  madstrates  may  admit  to,  1277. 

bow  pttt  m  and  form  of  undertaking,  1278»  1287. 

qualmoations  of,  1279, 1288, 1317. 

how  to  justify,  1280. 

on  allowwDoe  of,  defendant  to  bo  disdbazged,  128L 

when  offense  is  capital,  1285. 

when  offense  is  not  capital,  1284. 

on  habeas  corpus,  1266. 

form  of  undertaldng,  on  habeas  corpoB,  1287. 

recommitment,  in  what  oases,  1310. 

on  appeal,  1291, 1292. 

deposit  instead  of,  1295,  1296,  1297. 

may  surrender  defendant,  18(30. 

increase  or  reduction  of,  1289. 

on  order  for  recommitment,  by  whom  ttkeHi  18IBL 

form  of  undertaking,  1316. 

when  exonerated,  1371. 

writ  for  the  purpose  of  taking,  1490. 

judge  may  take,  1491. 

admitting  ftigitiTes  from  justloe  to,  1562. 
See  Seoubitt. 
Baker-^see  Sxtmdat.    Statutes,  p.  746. 
Ballast— throwing  OTerboard  in  narbon,  etc,  618. 
Ballots--altering,  changing,  destroying,  etc.,  46, 48. 

Bee  ±!uKrnov. 
Ballot  Box— see  EiiEOteok. 
Barber— see  Bttkdat. 
Barratry— defined,  158. 

what  proof  required,  159. 
Battery— defined,  2£3. 

punishment  of,  243. 
Bawdy  House— keeping  or  redding  In,  815 

See  Ill-Famb. 
Beacons— remoTing,  609. 

mooring  vessels  to,  614. 
Begrg^lxLg-4ee  Child. 
Benoh  warrant— when  musi  issue,  938, 979. 

by  whom  and  how  Issited,  934^  980. 

form  of,  935,  981. 

service  of,  936,  983. 

direction  in,  if  offense  is  bailable,  982L 

when  must  issue  after  judgment*  ll96i 

form  of,  1197. 


1 


Xndi  Warrant— CoftfiiuMd. 

senrlce  of,  i  1198. 
BeCtimg— on  elections,  OOl 
BlM-^of  officer  samnioiiinf  jtDy,  tOGft. 

grwmd  of  challcaifie  Iwf  in|Miftdl,  KWi. 

mil  for  actual,  IQ9L 
Bisamj— defined,  281,  282. 

punigbmeat  of;  S88. 

jnrisdictioii  of  iadiotmeirt  l!ir»  78S. 

eyideace  on  trial  f9r,  1108. 
mi— making  or  uttering  flotitiOQg,  476. 

preaenUng  false,  to  pnUio  officer  for  pfegfrneni,  73. , 

alieringdraftof,  inlLegialataEe,  83. 

altering  enrolled  oopjof;  ^ 
BUI  of  Szoaptiona— in  what  oaaes  may  be  tahea,  1170k 

when  to  beaettledand  fligned,  117L 

what  to  contain,  1175. 

ptooeadingB  in,  aettlemeni  of;  1174, 
€toe  BxiOSRiOHn, 
Bfll  of  Ladinff—^esirwing,  865. 

issuing  fictitioas,  677. 

orroneous,  issued  in  ^ood  fSnith,  579.  * 

issued  by  warehouse,  must  be  canceled,  when,  9B3Li 

— 1[illing,  trapping,  etc,  in  cemeteries,  088. 

killing  mocking  birds,  act  of  1872,  note  to,  826. 
See  Gams  Laws,  ftom  section  628  to  837. 
Krtk  of  Child—fratidulent  pretenses  aa  to,  168. 
Boilen— oee  Steajdioatb,  848. 
Bonds— forgery  of,  470. 

See  Ssocbztt;  Bail. 
Soaki— obscene,  etc.,  from  sectkm  811  to  818. 

See  PuBUOATioN. 
Srands— altering  or  defacing,  867. 
Sribory— of  members  of  legtelati'vo  caucoaoa,  87. 

of  cxecuvtie  officers,  67. 

of  members  of  the  Legislature,  85, 88. 

of  jurors,  Judicial  officers,  referees,  oto.,  88. 

of  witnesses,  137, 138. 

of  certain  officers,  165. 

of  telegraph  operator,  841. 
Brfbaa-defined,  7. 

asking  or  receiying,  68. 
Bridgo— maintfialng,  uwawfoIh^SSS, 

fiut  riding  or  driving  on,  888. 

'flcasdagtoll,  withoutpoying,  888. 


iidury  to  railroad,  587. 
i3i  — 


injury  to,  688. 
bummg,  60O. 


-^-^-^— ^-_«. 
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duOletge— Coiifiniied.  ^    ^ 

maimer  of .  taking  and  ti^ifig,  $  897^ 

deciQioa  xooofn,  w8. 

eflEboi  of  afiowing»  to gntod  iiu^paiielt  899< 

effect  of  allowing,  to  grand  juror,  900.  • 

objectioofl  to  grand  jury  can  only  be  taken  oft  901« 

ddonit^  anddiviflion  of i  1065« 

delendantB  mtni  Join  in,  1066*  *. 

to  panel  defined,  1068.  \ 

to  panel,  upon  whal  founded,- i05d.  -^ 

to  panel,  wnen  and  bow  taken,  lOGOw  ^ 

if  sufloienoT  of,.denied,  adverse  par^  may  eQU)0pl|  lOtt* 

if  oTemUea,  court  may  allow  denial,  10(a. 

denialiif,  how  made  and  trial  of,  1063.  -  , 

who  may  bo  examined  OB  trial  of,  1063. 

for  biaa,  when  joiy  is  summoned  but  not  drawn*  1064. 

fallowed,  jury  to  be  diflchai^ed,  1065. 

defendant  to  be  informed  of  ma  rigbt  to,  1066,  ' ; 

to  iBdiTidnal  Jurcxa,  kinds  of,  1067. 

when  taken,  1068. 

pcremptoiy,  what  and  bow  taken,  1089. 

Bumber  or  peremptory,  allowed,  1070. 

for  cauao,  deliaition  and  kinds  o^  1071. 

general  causes  pf,  1Q72« 

particular  causes  of  ,  10^. 

for  imnlifid  bias,  ground  of,  1074b 

«seaipiion  not  a  ground  of,  10^6. 

caosesot  how  «totod«  1076. 

how  tried,  1078. 

triers  of;  how  appointed,  1079.  (Repealed.] 

oath  of  triers  oi;  1060.    [Bepealed.] 

Juror  as  witness  on,  1081. 

rules  ofevidenee  on  trials  of^  1082. 

how  determined  and  entered,  1083; 

for  actual  bias,  jLnstrnctians  to  triers  of,  1081.  (Bepealed.J 

▼erdict  of  triers  of,  and  its  eftect,  1085.    [Bepealiad.  ] 

first  by  defendant  and  then  by  the  people,  1(186. 

order  of,  1087. 

perempton^,  may  be  taken,  when,  1088. 

minutea  oz,  to  be  entered  in  judgment  lii07« 
UhaUange— soa^XKjXL ;  Pbizb  FiaHT. 
Clwaperty— «e6  Bimaa  DsKAioiflL 
jQuuiga  of  Vanua— see  Vsmub. 
Ghasg»— of  court  to  grand  jury,  906* 

of  court'io  trial  jury,  1127. 

of  court  to  jury  on, trial  of  question  of  insanity,  1369. 

overcharge  by  railroad  officer,  526. 
GhMt— conspiracy  to,  182. 

ol&nsfis  by  a  cheat,  from  section  628- to  585.   ^    ' 


Clh0ck—fbcgei7 of.  44701  ^  ■•     ^ 

maMiig  or  utMrin^  fieiiiiov0»  47BL 
Ch&mt   foai&  Id  lale  of,  se&fiTATirrBK  ix  7SL 
ffliJM   Irmiriiilft  of  oommittiiig  mme,  fSL 

lUae  j^retenaes  as  to  birth  of » ISC 
.  K^MtitatiDg  onfi»  for  «DotiMr»  157. 

omitting  ia  pro¥id&  with  neoesBities*  270l 

emploTmeniof,  in  mrmdlnant  tHiwn«w»  103i 

desertlxiA  781* 

oaraal  amuo  o^  967. 

■ee  CfOLDBBf • 
CbaH  fttaaling— penalij  fbr,.  27^ 

jovisdicSoDof  indiotnBni i»rr  TBL 
cauldron— odncatioual  righte  of »  aee  SfSJOuasB,  fk  7!2|. 

emelty  toy  8eoSTAiiim8»  pw  72& 

admisBioB  to  aaloona^  otc  seo  BTATcraSy  p»  78ii 

destitute>  waiMlering»  or  meadka&t,  aeo  &rATUTsa^  7SS. 
ChtTMwe— JMan^dag  into  the  StaiOr  174* 

ill-£etfnerhoase»  of^  actaoontinued  io  lonOy  sabdiT*  7,  28. 

eorporationaiiot  to  omploy,  17dy  179» 

QgiPlOTiaent  of»  a  miadflmeanor,  179. 
Otiet  ana  Oanntiea— conaolidatiag  acta  oontimMd»  iah»  2»28i. 
Civil  Death— of  oouTiot^  &JX 
Civil  Bemodiea— preserved,  d. 
Civil  Bight8--ofeonTictBiu«eiidM^  €7& 

limitatioik  on  aame,  ffiL 
dnka— embezzlement  \>y,  608k 

to  prepare  calendar  of  iaaaes^  10i7» 

to  reeord  with  |ndg^lent»  what,  ISS/L 

dutv  of,  on  appeal,  12il» 

of  8tate  Prison,  dn^  o^  1678^ 
Qodft— when  takea  efiEbct,  £ 

not  retroaotivo,  8. 

ooDstraetion  oit  4» 

effbet  of»  on  paat  ofltaMWS  6^  6L 

aameoonatme^  aeotionMTi^to^iSl. 

pablication  of»  4194. 
Go-  Defendanta— must  nnite  in  ohallffligft^  106(L 

as  witnessea^  1099l 
Ooercio&— married  women»  2tf» 
Odhabitatiah— in  adultery,  aee  firaruna,  p^  714i> 
Ooi&— fioonterfeiting,  477. 

poeaesaing  or  reoeiying  ooonterfeit,  479l 
CoUiBJona— death  from,  868^ 
CrnnmiBBloii— OTaTOinatioh  of  witnoiaw  on,  1849L 

defined  1861. 

directiooa  aa  to  retain  of,  I85& 

how  oxccQted,  1857. 

Low  retonaod*  1868^  ia5%> 
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Onnmiadott— Contimied.  • 

#hen  and  how  med,  $  1360. 

to  be  op6Q  for  ui4)edtf6n,  1861. 
Ooomiitmeiit— on  postponement* of  oTftminiiiion,  86^ 

form  oU  S6^  877. 

when  and  how  made,  872« 

Older  for,  878. 

order  for  bail  on,  875. 

how  made  and  to  whom  delivered,  876. 

recommitted,  when,  1188,  1810. 

to  asylnm,  when  insane,  1370. 

of  fugitives  from  Jnstice,  1560, 155L 

JBi 


Conunon  Barratry-^see  S^bratbz. 

Common  Oarriars— eee  OAnuiKiw. 

Commoii  Law— role  of  strict  co^iractioBiioi  appUoahfo,  4. 

CammnnicatJon— privileged,  256. 

unauthorized,  with  oonvicia,  171. 
GmunutatiAn  of  Sentanod—pdwer  of  Governor  to  gxan^  1417. 

prisoners  may  earn,  1590,1591. 
See  Oudhs. 
Oiimplai2ia]it--deflned,  808. 

of  threatened  offense  most  be  examined,  702, 

on  a^UcatioB  for  search  warrant,  1526. 
Gomphdnt^-before  magistrate,  701. 

beforejustice's  and  police  ooort,  14S&, 
See  Accusation. 
Ctompomiding  Crimes— penalty  for,  158, 
CompiOBise— of  certain  offenses,  may  be  made,  1877, 1879. 

to  be  by  permission  of  the  court,  1378. 

order  thereoil  bar  to  another  prosecution,  1378. 
CompidftiOfn-H»e  Dxtbbbs. 

CoBdnet  OT  Jury— after  caui^  submitted,  from  sec  1135  to  114S. 
Qonseieaee— crimes  against,  from  section  299  to  807« 
4(m8ciott8aMii^-aeto6Uimitted  without,  26. 
Conipiraey-- criminal,  defined  and  punished,  182. 

none  other  punishable  criminally,  183. 

overt  act,  when  necessary,  181. 

evidence  oir  trial  for,  1104. 
Oonttable— purchasing  judgment,  97. 

suffermg  prisoner  to  escape,  108. 

refusing  to  arrest  or  receive  aoonaed  parties,  142. 
See  PoAOS  OmcMM, 
Constn&etiML— ofcode,  4. 

of  terms  used  in  this  code,  7. 

See  ftircJB,  etc.,  section  4478  to  4481 

of  act  establishing  this  code,  24. 
Contempt— when  criminal,  166. 

how  punishable.  657. 

courts  of  Justice  to  pnidsh  for,  IX 


77jt  oonnMyiNCft—coBoiOEB's  vntaxas. 

CmttniiaiiM-Hiee  ToBrposmasxiT, 

Controller— Tiolaiixig  State  Board  of  Kxumliiflni  ]av8>  1 4I1. 

keeping  false  aooonntB,  eto.,  42L 
OniToyaiioat— f orgenr  of ,  470. 

sraudnlent,  o8l. 
Onanist— unauthorized  commnnioation  iviib»  171. 

importing  foreign,  178. 

oiyil  rights  of,  suspended,  678. 

person  of,  protected,  676, 

may  earn  oommutation  of  Bentenoe»  1590»  159I* 

ciTU  death  of ,  674. 

limitation  on,  675. 

forfeitures  b J,  677. 

when  term  of  imprisonment  commences,  670l 

imprisoned  for  life,  671. 

line  may  be  added,  672. 

when  insane,  1221, 1224. 

when  enciente,  1225, 1226. 

transportation  to  State  Prison,  1686. 

oeditt  for  Rood  behayior,  1590. 

cost  of  trials  of,  see  Sxatdixs,  p.  745. 
Oonvicticni-'foreign,  666. 

foreign,  for  former  offense,  668. 

no  person  to  be  punished  except  onlegal.  681. 

how  obtained,  689. 

on  impeachment,  746. 

of  pubUc  officers,  removaU  769. 

autrefois,  in  certain  case,  bar  to  indictnilBni^  798, 794. 

of  higher  offense,  efieot  of,  1023. 

when  doubt  exists  as  to  degree,  1097. 

on  uncorroborated  testimony  of  accomplice,  iti|- 

of  lesser  offense,  or  attempt,  1158. 

proceedings  upon  general  verdict  of,  1165^  1445. 

J>roof  of  autrefois  in  mitigation,  etc.,  of  ponishment,  120iU 
udgmenton,  1207. 

of  corporations,  1897. 

preyious,  how  pleaded,  696. 

previous,  to  be  found  in  verdict^  1108. 
Gteoner—dutiol  of,  1510, 1517. 
Goroner't  InqueBt— proceedings  on,  1610. 

jurors  to  be  sworn,  1611. 

witnesses  to  be  summoned*  1512. 

witnesses  compelled  to  attend,  1518, 

verdict  of  jury,  1514. 

testimony  m  writing,  where  filed,  ISlSb 

exceptions,  151^. 

coroner  to  issue  warrant,  1517. 

form  of  warrant,  1518. 

wamnti  how  served,  1519. 


ooBcnmt's  joxz— commriAiLS.  ITS' 


OoKonsr'f  Jin— see  CcmoNSB's  Ixqava;  Jmaw    .   - 
Ctepgittomi  ■  Dribjagtrofltees  of,  j  165. 

embezsIenMDt  D74>ffioerB  of,  SOL 

frftuds  i»  tabBcripiion  of  stock  of,  557. 

firftods  in  oreaoization  or  increasing  capital,  658, 

nnaathorized  nse  of  names  in  prospecnis,  659. 

xnifloondact  of  diroctora  of  stock,  660. 

officer  of  savings  bank  bverdrawing  account,  66X. 

frauda  in  keeping  accounts,  663. 

publishing  false  reports  of  condition,  66i. 

must  permit  in8i)ection  of  books,  665. 

railway,  contracting  debt  bevond  its  means,  666. 

debt  so  contracted  not  inTaiud,  667. 

director  of,  presumed  to  know  its  condition,  668. 

director  of,  at  meeting,  when  presumed  to  assent,  669. 

director  of,  when  absent,  when  presumed  to  assent,  570. 

foreign,  671. 

direetor  of,  defined,  672. 

proceedings  againsl^  1S90. 

Bommons  on,  1890. 

form  of  summons,  1391. 

summons,  how  and  when  served  on,  1892. 

examination  of  charge  against,  1893. 

grand  Jury,  to  investigate  change  against,  1895. 

uipearanco  and  plea,  1396. 

mie  on  conviction,  how  collected,  1897. 

acts  for  organLeation,  not  repealed  but  continued  in 
force,  subdivision  1,  23. 

misrepresentation  of  officers  of,  see  Statutes,  p.  731. 

tax  on,  transfer  of  stock,  see  Statutes,  p,  738. 
Oorpie— see  Dead  Body. 
Oompfly— defined,  7. 
Ooft»--order  for  prosecutor  to  pay,  1447. 

when  prosecutor  to  pay,  1m8. 
Oonmel— -right  of  defendant  as  regards,  868, 869. 

number  of,  to  argue  to  jury,  1096. 

number  of,  to  argue  on  appeal,  1264. 
See  ATTozunsY. 
Oonntnrlbiting— coin,  bullion,  etc.,  477. 

punishment  of,  478. 

possession  or  receiving  counterfeit  coin,  479. 

making  or  possessing  dies  or  plates  for,  480. 

trade  xnorks,  8o0. 

quicksilver  stomps,  366. 

railroad  tickt  t,  etc. ,  481 
Oantiiuuuice— when  and  how  ordered,  1388. 
County  Court-Appeals  to,  1466. 

See  Coubt;  Appellate  Coubt. 
Ooimty  Jails— by  whom  kept  and  for  what  used^  1597. 


t99  •    is6\miv  nsxA-cBom. 

rooms  required  in,  {  IC^  * 

prisoners  to  bo  classified  in,  1599. 

sheriff  to  receive  United  States  prisoners,  1601. 

keeper  of,  answerable  for  keeping  U.  8.jpri8oneni,  160S. 

prisoBenroommitted  most  be  confined,  1600. 

of  oontigaons  oounly,  vihem.  may  be  used,  1603. 

of  contigaons  oonnfy,  when  to  cease  to  be  used,  1005. 

prisoners  to  be  retorned  to  proper  county,  1606. 

prisoners  may  be  xemored  in  case  of  fire  or  pestflenoe, 

1607,  im. 
guard  for,  1610. 

sheriff  to  receive  all  persons  duly  committed,  16X1. 
prisoners,  when  not  to  be  received,  1612. 
prisoners  in,  required  to  labor,  161S. 
rules  and  regulations  therefor,  1614. 

See  Jails;  Jaileb;  Ekepeb:  Shebift. 
Oounty  Judge— indictment  against,  where  transmitted,  1029. 

See  liAfUSTBATB.  ' 

Court— criminal,  contempt  of,  166. 

assault  in  presence  of  ,  710. 

charge  of,  to  grand  jury,  905. 

authority  of,  on  removal  of  action,  1038. 

wheft  has  not  jurisdiction,  may  discharge  jury,  IIKL 

proceedings  in  such  cases,  1113, 1114. 

to  decide  questions  of  law,  1124, 1126. 

chargeof,  to  jury,  1127. 

may  adjourn  from  time  to  time  when  jury  is  out,  1142. 

'When  may  order  reconsideration  of  v^dict,  1160. 

may  arrest  jud^ent  without  motion,  1186. 

when  to  determine  degree  of  crime,  1192. 

may  make  summary  inquiry  for  mitigation,  etc,  of  pfiin* 

ishment,  1203.  -    "     ^     " 

charge  of,  to  jury,  on  trial ;  insanity,  1969. 

when  mi^  order  dismissal  of  action,  1882,  1884. 

police.  No.  2,  of  San  Francisco,  see  STAitmss,p.  760. 

See  Afpbll&tb  Ooxtbt  ;  Cotthtx  Ootjbt  ;  Jubucb* 
Oocbt;  Policb  Coubt. 
Oourts-Xartlal— authority  of,  preserved,  11. 
Creditors— attempting  to  defraud,  154. 
Credits— for  good  behavior  of  prisoners,  allowed,  1590, 1591* 

how  forfeited,  1691. 
See  GoKKUTATioir  of  Skhtince,  Statqix. 
Crime  Against  Nature— assault  with  intent  to  oonmiit,  2201, 

punishment  of;  286. 

penetration  sufficient  to  oomplete,  287. 
Crimes  ■■  defined,  15. 

how  divided,  16. 

mnsl  be  nnity  of  act  and  intent,  20k 
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who  are  capable  of  cominitting»  (201 

compaimdmg,  153. 

eosspiracy  to  commit,  182. 

attempts  to  commit,  663^  664,  665. 

no  one  ptmishable  for,  except  on  coQTictiOD,  68}t 

how  prosecuted,  682. 

gistraint  allowed  of  person  charged  with,  688. 
wftil  resistance  to  commission  of,  682, 683i  6M. 
nrevention  of,  697. 

fnrisdiction  of,  committed  in  the  state.  777. 
jurisdiction  of,  commenced  out  of,  and  comp]eii9d.in  the 

state,  77d. 
joiisdiotion  of,  committed  partly  in  two  counties, '781. 

innsdiction  of,  canunitted  on  boundary  line^  eto*f  782* 
urisdiction  of,  committed  on  a  yessel,  783t 
urv  to  find  degree  of,  1157. 

certain,  may  be  compromised,  1877* 
Bee  Felony;  JICisdxmeakob. 
Criminal  Action—defined,  688. 

how  prosecuted,  684. 

partyprosecuted,  how  known,  6SS, 

rights  of  defendant  in,  686. 

no  person  to  be  a  witness  against  himself,  688b 

limltaUon  6t,  799,  800,  801,  802. 

removal  of,  before  trial,  1033. 

application  for  removal  of,  1034. 

amdication  for  removal,  when  granted,  108S* 

roles  of  evidence  in,  1102. 

who  may  be  witnesses  in,  1820,  1821, 1S22»  1828^ 

dismissal  of,  1382. 
See  Trtati. 
Crops— iz^nries  to  standing,  604. 
Omel^to  Animals— see okrATUTSS,  p.  717* 

to  children,  see  Btatutes,  p.  726. 
Cable  Air— see  Statutes,  p.  726. 
Damages— civil  remedy  for,  9. 
Dams— injuring  or  destroying,  607. 
Dead— see  Statutes;  CisiNTBiQrr;  p.  743. 
Dead  Body— unlawful  mutilation  or  removal  ofy  290* 

unlawAil  removal  of,  for  dissectioil,  291, 
.  who  are  charced  with  burying,  292. 

punishment  for  omitting  to  bury,  293. 

who  is  entitled  to  custody  of,  294. 

arresting  or  attadiing,  295b 
IhwSXi  H^eapons— czhibiting[  in  a  rude  numner,  417. 

Laving  in  possession  with  intent  to  assanlt,  4^« 

may  be  taken  from  person  arreste^t  W^ 
'  See  AflSAViiS. 


BmUi— of  parly  iiiJiiTed  in  murder,  (  194. 

warrant  of  ezeeation  on  Judgment  of,  1217. 

dntiea  of  Judges  on  passm^  Ben'tence  of,  12181. 

duly  of  governor  on  recei  vmg  copy  of  jud^pment  of,  1211I. 

sc4tence,  when- suspended,  1220. 

aentenoe  in  force  but  not  executed,  1227. 

punishment  of,  how  inflicted,  1228. 

punishment}  when  to  take  pUboe  and  who  preaeiit  al,  1229. 

from  explosion,  868. 

from  collision,  869. 

from  mischievous  animal,  899. 

dvil,  of  convict,  674. 

Judgpnent  of,  suspended  only  by  order  of  Supreme  Oourfe 
or  judffo  thereof,  1243. 
-    when  conviot  insane,  sections  1221  to  1224. 

when  convict  "endente,"  1225,  1226. 
Death  Warrant— on  Judgment  of  death,  1217. 

return  upon,  aiter  execution,  1230. 
Debt— certain,  megallvcontracted,  not  invalid,  667* 

evidence  of,  subject  of  embezzlement,  510. 
Debtor— fraudulently  concealing  his  property,  164. 
Deceiving— wiinoss,  188. 
Deftets— in  indictments,  960. 

in  form  of  writ  of  habeas  corpus,  1496. 
Defendant— fraudulently  concealins^  his  property,  158* 

party  prosecuted  Known  as,  ^. 

rights  of,  in  criminal  action,  C86. 

not  to  be  unnecessarily  restrained  before  conviction,  688, 

not  to  be  witness  against  himself,  688. 
Ox  IiffEACHXENT— service  on,  on  impeachment  trial,  740, 741. 

proceedings  against,  on  failure  to  appear,  742. 

may,  after  appearance,  answer  or  demur,  748. 

if  demurrer  overruled,  must  answer,  744. 
On  Trials  fob  Bbmovaii  fbom  Office— service  on,  760. 

failing  to  appear,-proceeding8  against,  761. 

may  demur  or  deny  the  accusation,  762. 

form  of  objection,  763. 

manner  of  denial,  764. 

if  objections  overruled,  must  answer,  765. 

proeeedings,  if  pleads  guilty,  refuses  to  answer,  or  de- 
nies, 766. 
Ik  Ceohnai^  Aotionb— on  arrest,  must  be  taiken  before  wlial 
magistrate,  821,  822,  824. 

admission  to  bail,  822,  829,  862. 

mustbe  taken  before  magistrate  immediately,  82S. 

wh^re  is  tafiibn  before  another  ma^trate,  81w. 

must  be  informed  of  charge  and  his  rights,  85S. 

must  be  allowed  time  to  procure  counsel,  859. 

examination  of,  when  to  proceed,-  860.  ' 
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when  to  be  committed  for  euminaiion  or  discharged  on 

bail,  $862. 
deposition  must  be  read  to,  863. 
ihtDesses  must  be  examined  in  presence  of,  86S. 
may  produce  witnesses,  866. 
when  and  how  discharged,  871. 
when  and  how  committed,  872. 
when  idiotment  is  found  and  he  noi  In  oii8to47»  M5. 
name  of,  in  indictment,  953. 
must  be  arraigned,  where,  976. 
presence  at  arraignment,  977. 
must  be  allowed  time  to  answer,  990. 
may  show  all  facts  tending  to  defenaet  1020. 
refusing  to  plead,  1024. 
presence  of,  when  necessary  on  trial,  104S. 
entitled  to  two  days  to  prepare  for  trial,  104D. 
when  there  are  sereral,  they  cannot  seyer  in  chaUeng« 

ing,  1056. 
.  must  be  informed  of  his  right  to  challenge,  1066. 
•  presnmntion  of  innocence  of,  1096. 
reasonable  doubt  as  to  guilt  of,  1096, 1097. 
discharging  one  of  several,  before  verdict,  for  witness, 

1099,  1100. 
discharged,  when  action  does  not  constitute  offense,  1117. 
on  bail,  appears  for  trial,  may  be  committed,  1120. 
presence  of,  on  rendering  verdict,  1148. 
Terdiot  as  to  some,  and  another  trial  to  others,  1160. 
when  to  be  dischargcdor  not,on  verdict  of  acquittal,  1165. 
whim  to  be  held  or  discharged,  1188. 
presence  of,  at  judgment,  1193. 
now  brought  before  court  for  Judgment,  119i,  1195. 
arrest  of,  1199. 

arraignment  for  Judgment,  1200. 
may  show  cause  why  judgment  not  pronounced,  1201. 
in  what  cases  may  appeal,  1237. 
presence  of,  not  necessary  on  appeal,  1255. 
when  to  bo  discharged  on  revenal  of  Judgment,  12C2. 
surrender  of,  by  baQ,  1300. 
Ij  whom  arrested  for  purpose  of  surrender,  1301. 
aswitncass,  1823. 
ri^tof,  to  conditional  examination  of  witnesses,  1336, 

1337. 
right  of,  to  examination  of  witnesses  on  oommiEision, 

im,  1850. 
must  bo  discharged,  if  action  discharged,  1384. 
.    when  may  be  searched  in  presence  of  magistrate,  1542. 
Insanity  of,  1367-73. 
MUdtUms— of  terms  employed  in  the  code^  7. 


■am 
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Detainer— nnlawfol,  $418. 

Dies— making  or  possessing,  for 'counterfeitixig,  480. 

Directer—of  corporations,  defined,  572. 

See  Ck)RFORATIONS.' 

Diiieliarge--oneof  sereral  defendants,  for  witheBB,  1099,  UOO 

efiect  of  Buch,  1101. 

of  jury  in  certain  cases,  1113,  1139,  1140, 1141, 1143. 

of  defendant,  862,  871, 1164, 1188, 1262, 1884, 1487, 1488. 

of  fngitives  from  justice,  1555. 
XKsease— publio  exposure  of  pco^ons  afflicted  with  ooatagioafl, 

894. 
Diffinmehisement— criPlegislator.  86. 

for  embezzlement  or  falsifying  aocounts,  424, 514. 

fighting  duel,  228. 
Disfn^iae— 'Wearing  of,  185. 
Disinterment  of  Bodies— see  BxATtTEs,  p.  743. 
Dismissal— of  charge  by  grand  jury,  e^t  of,  942. 

of  an  appeal,  1248,  1249. 

of  action,  when  may  occur,  1382. 

of  action  in  misdemeanor,  bar  to  another  prosecntion* 
1387. 
Disorderly  House— keeping>  316. 
Dispersal— of  unlawful  assembly,  409,  410. 
Disposal—of  property  stolen  or  embezzled,  seo.  1407  to  1413. 

of  fines  and  forfeitures,  1307,  1570. 

of  issues  on  calendar,  1048. 
District  Attorney— disclosing  fact  of  indictment  found,  168. 

must  bring  action  on  undertaking,  712. 

proceedings  for  removal  of,  771. 

must  open  cause,  1093. 

if  fails  to  attend  court,  it  may  appoint,  1180. 

duty  of,  on  an  inquisition)  1222. 

dismissal  of  action  on  application  of,  1385. 

duty  ^ff  when  fugitive  from  justice  onrosted,  155^ 
Distarbanee— of  religious  meetings,  302. 

of  lawful  meetings,  69, 

of  certain  public  meetingB,  403. 

of  legislature,  82. 

of  court,  710. 

of  the  peace,  415* 
Doclcet— of  justioe  an4  police  court,  how  kept,  1429. 
Documents— See  Wbittek  Instbttuent. 
Dogs— when  considered  as  property,  491. 

8eA  Ai*frMrAT.B 

Donbt— as  to  guiltrof  defendant,  1096. 

as  to  degree  of  crime,  1097. 
Druggist— seo  Apothbgabt. 
Dntgi--administering  stupeQ^ing,  with  evU  intent,  222.    . 

apothecary  6mitting  to  or  wrosigfully  labeling,  880* 

Pbn.  CoDB.— 66. 
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Drugs— (7(mtim<e(2. 

adulterating,  $  882. 
BmnkenneBs— see  Intozioatioh. 
Puel-^efined,  225. 

punishment  for  fightingr*  with  fsisl  remit,  226. 

punishment  for  fij^hting,  or  challenge,  227. 

persons  fighting  disfranchised,  228. 

posting  for  not  fighting,  229. 

dut^  of  officers  to  prevent,  230. 

leaying  State  to  evade  laws  against,  281. 

witnesses  to,  232,  7Q0. 

in  certain  cases,  jurisdiction  of  indictment  for,  779. 
Durew-^vhen  a  defense  for  crime  committed,  26. 
Editors— liability  of,  for  libel,  253. 
Eel  Biver— act  to  regulate  fisheries  in,  continued  in  force, 

subdivision  12,  23. 
Election— violation  of  laws  of,  by  officers,  41. 

false  registration,  42. 

refusal  to  be  sworn  by  or  to  answer  judges  of,  43. 

illegal  votinar  at,  45,  46. 

procuring  illegal  votes  at,  47. 

misconduct  bv  inspectors  of,  49. 

changing  or  altering  ballots  or  returns  by  officers  of,  43. 

fori^g  or  altering  "returns,  50. 

addmg  to  or  subtracting  from  votes  given  at,  51. 

accessories  to  violations  of  laws  of,  52. 

intimidating  and  corrupting  electors,  53. 

unlawfully  furnishing  money  for,  54. 

ofifers  to  procure  offices  for  electors,  55. 

commumcating  such  offer,  56. 

betting  on,  CO. 

violating  any  provision,  61. 

ticket  not  conforming  to  laws,  62. 
Electi(m--^extortion  from  candidate,  see  Statutes,  p.  729, 

assessment  for  nomination,  see  Statutes,  p.  729. 
Elective  Franchise — crimes  against,  section  41  to  61« 
Electors— preveu ling,  Iroia  attending  meetinjj's,  58. 

intimidating  and  corrupting,  53. 

offering  to  procuro  offices  for,  55. 
Embankments— iniuring  or  destroying,  607. 
Embeszlement— ot  accounts  by  public  officer,  424. 

defined,  503. 

when  officer  guilty  of,  504. 

when  carrier  guilnr  of,  505. 

when  trustee,  banker,  etc.,  guilty  of,  606. 

when  bailee,  tenant,  or  lodger  guilty  of,  507» 

when  clerk,  agent,  or  servant  guilty  of,  508. 

distinct  act  of  taking  not  necessary,  609, 

evidence  of  debt  subject  of,  510. 


lEMEMT — EYIDENOE*  7d3 

SmbeiBleiiient*-Con^nti6(I. 

olaam  of  title  ground  for  dofensc,  $511. 

intent  to  restore  property  no  defense,  512. 

actual  reatoratioQ  ground  for  mitigation  of  punlfihmcnt, 
518. 

punishment  of^  514. 

Jurisdiction  of  indictment  for,  in  certain  case,  78G. 

pleading  in  an  indictment  for,  967. 

allegation  of  how  sustained,  1131. 
Embraoery— punishment  of,  92, 95. 
Emigration— refusal  to  sell  tickets  to  passengers,  see  Statutes, 

p.  f  ftO. 

Error— in  mdictment,  does  not  invalidate,  960. 

in  pleading,  1404. 
Sioape— of  prisoner  from  State  Prison,  105. 

attempt  to,  106. 

from  other  than  a  State  Prison,  107. 

officers  suffering  convicts  to,  108. 

assisting  prisoner  to,  109, 

carrymg  mto  prison  implements  for  aidmg,  110. 

costs  on  trial  for,  HI. 

recapture  of  person  arrested,  having  mode,  854* 

doors  and  windows  may  bo  broken,  when,  855. 

jurisdiction  of  indictment  for,  787. 
Svidenoe—offermg  false,  182. 

Sreparing  false,  194. 
estroyin^,  185. 
what  receivable  before  grand  jury,  919. 
grand  jury  not  bound  to  hear  certain,  920. 
degree  of,  to  warrant  indictment,  921. 
what  may  be  introduced  to  sustain  plea  of  not  guilfy,  1020. 
rules  of,  on  trial  of  challenge,  1082. 
rules  of,  in  criminal  actions.  1102. 
on  trial  for  treason,  1103. 
on  trial  for  conspiracy,  1104. 
on  trial  for  bigamy,  1106. 
on  trial  for  forgery,  1107. 
on  trial  for  abortion  and  seduction,  1106. 
on  trial  for  selling,  etc.,  lottery  tickets,  1109. 
of  iSalse  pretenses,  1110. 
if,  shows  higher  offense,  proceedings  thereon,  1112.  [Be> 

pealed.! 
when  closed  on  ether  side,  court  may  advise  acquittal, 

1118. 
depositions  of  witnesses,  when  admitted  as,  1345. 
DxnKinoNs  or— judicial  evidence,  C.  C.P.,  1823.  Appendix, 
proof,  id.  1824. 
law  of  evidence,  id.  1825. 
degree  of  certainty  required,  id.  1826. 
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original  eTidenoe,  id.  §  1829. 
Becondai^  evidence,  id.  1830. 
direct  evidence,  id.  1831. 
indirect  evidence,  id.  1832. 
indirect  evidence  classified,  id.  Id57. 
primary  evidence,  id.  1833. 
partial  evidence,  id.  1834. 
Batisfactoi-y  evidence,  id.  1836. 
IndispensaDle  evidence,  id.'  1836. 
eonclasivo  evidence,  id.  1837,' 
oonclasive  evidence,  liow  restricted,  id«  1978. ' 
cumulative  evidence,  id.  1838. 
corroborative  evidence,  id.  1839. ' 
inference  dofiucd,  id.  1958. 
presumption  defined,  id.  1959. 
Deobeb  of  Pboof— what  required  to  establish  fact,  O.  C.  P., 

182G.    Appendix. 
Mndsof  evidence,  id.  1827.  ' 
degreed  of  evidence,  id.  1828. 
one  witness,  when  sufficient  to  proof  a  fact,  id.  1844. 
Gkneeal  ruDTOiPLEs— direct  evidence,  what  sufficient  to 

prove  a  fact,  0.  C.  P.,  1844.    Appendix, 
testimony  coniilied  tb  personal  knowledge,  id.  1845. 
testimony  to  bo  in  presence  of  j^rsohs  i^ected,  id.  1846. 
witness  presumed  to  speak  thd  truth,  id.  1847. 
presumption,  how  i-epelled,  id.  1847,  2051,  2052. 
one  person  not  affected  by  acts  of  another,  id.  1848. 
declarations  of  predecessors  in  title  as,  id.  1849. 
declarations  which  are  part  of  transaction,  id.  1830. 
evidence  relating  to  thiid  p>ci«on,  when,  id.  1S51. 
declaration  of  decedent,  evidence  of  pedigi'ce,  id.  1852. 
declarations  of  decedent,  evidence  against  successor,  id. 

1853. 
partof  transaction  proved,  the  whole  admissible,  id.  1854. 
contents  of  writuig,  how  proved,  id.  1855. 
agreement  in  wiitini^,  deemed  the  whole,  id.  1856. 
construction  of  writing,  relates  to  place,  id.  1857. 
construction  of  statutes  and  instruments,  itQo  of,  id.  1858. 
intention  of  Legislature  or  ][)arties  to  be  pursued,  id,  1859. 
circumstances  to  be  considered,  id.  1860. 
termti  to  bo  construed  by  general  acceptation,  id.  1861. 
written,  to  control  printed  words,  in  bfdiik  foim,  id.  1862. 
I)ersons  skilled  to  decipher  characters,  id.  1863. 
of  two  coustiTictions,  which  to  be  preferred,  id.  1864. 
written  iusti-ument  construed  as  understood  by  parties, 

id.  I8(i5. 
construction  to  bo  in  favor  of  natural  right,  id.  1866. 
material  ollc^tions  only,  need  bo  proved,  id.  1867. 
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evidence  to  bo  roleyftnt  to  questionsin  dispute,  id.  $  1868. 

evidence  on  collateral  questions ,  in  discretion  of  court, 
'  id.  1868. 

afiirmatiye  allegations  only  to  be  proTed,  id*  1869. 

facts  which  may  be  proyed  on  trial,  id.  1870. 

judicial  notice,  of  what  facts  court  will  take,  id.  1875.,  , 

persons  who  cannot  testify,  id.  1880. 
Kinds  and  Deoiiees  of  Evidenoe— knowledge  of  court,  facts 
within,  C.  C.  P.,  1875.    Appendix. 

acknowledged  writings  as  evidence,  id.  1951. 

entry  in  court  minutes,  id.  1376, 1^. 

of  luatcrial  objects  presented  to  the  sensesy  id.  1954. 

when  an  inference  arises,  id.  1060. 

presumption,  when  may*,  be  controverted,  id.  1961. 

specification  of  conclusive  presumptionsj  id.  1962.         j 

specification  of  controvertiDle  presumptions,  id.  1963. 

what  evidence  indispensable,  id.  1967. 

perjury  and  treasoii,  evidence  rej(}nired  to  prove,  id..  1968. 
Statute  of  Featjds— will,  to  be  writing,  0.  0.  P.,  1969.  Ap. 

revocation  of  will,'  what  required  to  prove,  id.  1970. 

transfer  of  real  property,  evidence  required,  id.  1971-72. 

a^j^reement  not  in  writing,  when  invalid,  id.  1973.    . 

representation  as  to  credit  of  third  paxty,  id.  1971.        t 
Pboduotion  of  Evidence— by  whom  to  be  produced,  C.  C. 
P.,  1981.    Appendix. 

writing  altered,  wno  toexplaii;!,  id.  1982. 

warrants  to  commit  witnesses,  id.  1994. 

when  witness  prisoner,  id.  1995. 

mauner  of  production — testimony,  how  taken,  id.  2002. 

testimony  of  witness  in  State,  id.  2021. 

testimony  of  witness  out  of  iBtato,  id.  2024. 

how  to  procure  testimony  on  commission,  id.  2036. 

discharge  of  witness,  id.  2070. 

See  Affidavit;  Deposixions;  Exaionation  of 
Witnesses. 

means  of  production— flee  Sitbpchna;  Witnesses. 
Bffect  of  Evidence— jury  to  judge  of,  C.  G.  P.,  2061.   Ap. 

conclusive  evidence,  jury  not  to  judge  effect  of,  id.  2061. 

to  be  instructed  by  court  as  to,  id.  2061. 
HisoELLANsous  PBOvisiONS  AS  TO  EVIDENCE— accouuts,  when 
not  admissible,  0.  G.  P.,  454.    Appendix. 

an  ofier  equivalent  to  payment,  id.  2074. 

whoever  pays  is  entitled  to  a  receipt,  id.  2075. 

objections  to  tender,  at  what  time  to  bo  taken,  id.  2076. 

rules  of  construing  description  of  land,  id.  2077. 

offer  of  compromise  not  an  admission  of  debt,  id.  2078. 

confession  or  adultery,  effe  ct  of  in  divorce,  id.  2079. 

proceedings  to  perpetuate  testimony— see  Testimont. 
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ariiniiiiBtration  of  oaths  and  affirmations— see  Oatb. 

questions  of  fact  to  be  decided  by  jnrr,  id.  A  2101. 

what  (questions  to  be  decided  by  coori,  id.  Zl02. 

qnestions  of  fact  to  be  decided  ty  ooort  or  referee,  id.  2103. 
Kramination,— 
Of  OBABOB-^when  to  proceed,  860. 

when  completed,  861. 

postponement  of,  862. 

commitmitment  for,  868. 

depositions  of  complainant  and  witnesses  to  be  read  on» 
864. 

defendant  entitled  to  produce  witnesses,  866. 

who  may  be  present  at,  868. 

testimony,  how  taken  and  authenticated,  869. 
Of  Wn!2iE88B80oNi>rnoirAiJ.T— defendant's  right  to,  1S85. 

in  what  eases  order  may  be  applied  for,  lt»6. 

application  for,  how  made,  1887. 

application  for,  to  whom  made,  1338. 

order  for,  when  granted  and  what  to  contain,  1839. 

must  proceed,  when,  1S40. 

whMi  must  not  proceed,  1811. 

depositions  of  witness  to  be  transmitted,  1844. 
On  COMMissioic— of  witnesses  residing  out  of  the  State,  1849. 

order  for,  when  and  by  whom  may  be  applied  for,  1350. 

commission  defined,  1351. 

application  for  such  order,  how  made,  1362. 

application,  to  whom  made,  1358. 

oraer  for,  when  granted,  1354. 

interrogatories,  how  settled  and  allowed,  1856. 
See  OoMBOBSioir,  1857-1361. 
ieyftwi<Ti^Hiwi  of  Witnesses— oral  examination  defined,  0. 0.  P.* 
2005.    Appendix. 

order  of  prooi,  how  regulated,  id.  2042. 

when  wimess  may  be  excluded,  id.  2048. 

court  may  control  mode  of  interrogation,  id.  2044. 

direct  and  cross^xamination  defined,  id.  2445. 

leading  question  defined,  id.  2046. 

witness  may  refresh  memory  by  notes,  when,  id.  2047. 

cross-examination,  as  to  what,  id.  2048. 

jMurty  producing  not  allowed  to  lead  witness,  id.  20^. 

witness,  when  and  how  examined,  id.  2060. 

how  impeached,  general  reputation,  id.  2061. 

impeachmentof  %Vicne68,  inconsistentBtatements,  id.  2052. 

eYidenco  of  good  character,  when  allowed,  id.  2058. 

writing  shown  to  witness  subject  to  inspection,  id.  2054. 
Bee  Witnesses. 
Examiners,  State  Board— -member  of,  violating  laws  relating 

to,  441. 
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Zzoeptions— to  cluillenge,  and  denial  of,  $  1077. 

not  taken  on  trial,  bntwMch  may  be  taken  by  botb>  1172. 

not  taken  on  trial,  but  which  may  be  taken  by  deft.,  1178. 

snob,  when  and  how  settled,  llTi. 

need  not  be  taken  to  written  chai>gp68,  1176. 
See  Bill  of  Exgeptionb. 
Ezeentloii— procuring,  of  innocent  peMons,  128. 
Of  Judgment— authority  for,  1218. 

of  fine,  1214. 

of  fine  and  imprisonment,  1215. 

of  death,  11217. 

snspeniion  of  capital,  1220. 

suspended  on  appeal  by  order  of  Supreme  Oonrt  or 
Judge  only,  1243. 

if  insane,  not  executed,  1224. 

if  "endente,"  proceedings,  section  1225-26. 

certificate  of  ujopeaX  stays  execution,  when  filed,  1243. 
'  dntyofsherifr  under,  1244. 

to  restore  defendant,  1245. 

of  death  sentence,  how  completed,  1228. 

of  death  sentence,  where  to  takeplaoe,  etc.,  1229. 
XzeeutlTd  Power  of  the  8tat&— all  onuses  against,  enumer- 
ated from  section  65  to  77. 
Xzemptloii— issuing  false  certificates  of^  649. 

not  a  ground  of  challenge  to  juror,  1075. 
Ssmeration  of  Bail— see  Bail. 
Experts— AS  witnesses  on  trial  for  forgery,  1107. 
Ezplodon— death  from,  368. 
Ezpenses— of  insane  defendant  committed  to  asylum^  who 

pays,  1373. 

of  arresting  fugitlTes  from  justice,  1567. 
Exposure— of  persons  aflEbcted  with  contaigious  disease,  394. 

See  Indecent  Exposube. 
Extortion— by  executive  or  ministerial  officers,  70. 

defined,  518. 

what  threats  may  constitute,  519. 

punishment  of,  020*  521. 

obtaining  signature  by  extortionate  means,  522. 

sending  tiireatening  letters  with  intent  to  commit,  523 

attempts  to  commit  by  verbal  threats,  524. 

from  candidate,  see  Statutes,  p.  7S^. 
7aet— see  issues  of,  1014,  1042. 
False  Certificoate— by  public  officer,  167. 
Ealse  Olaims— preaentmg  to  public  officer  for  payment,  72. 
False  Imprisonment— defined,  236. 

pumshment  of,  237. 
False  rersonation— marrying  under,  528. 

in  other  cases,  529.  ' 

reoeiving  property  under,  530. 


788.  .  VALSE  PItETE27aES— FELONT.       ^ 

FalM  Pretonses-^as  to  birth  of  chilcl,  $  156. 

conspiracy  to  obtoiu  property  uuder,  182. 

obtoming  property  under,  5*32. 

married  persons  selling  lands  under,'  53i. 

evidence,  of,  1110. 
Palse  Statement^to  affect  market  price,  895. 
False  Weights  and  Heasures-^deflned,  652. 

using,  653.' 

Btampine  on  casks  (jr  packages;  554. 

in  satea  Dv  ton  or  pound,  555. 
Palsifjring— evidence,  from  section  132  to  138. 

records  and  documents,  from  section  118  to  117. 
Fear— as  an  element  of  robbery,  ^2. 
Fees,  Excessive— public  officer  rec6iYing>  70. 
Felony— defined,  17. 

punishment  of,  18. 

limitation  of  action  for,  800. 

person  charged  with,  must  be  taken  before  whom,  8211. 

persons  jointly  charged,  1096-1100. 
What  abe  I'eiiOnie^— abduction  otiromen,  265. 

abduction  for  prostitution,  267. 

abduction  of  children,  278. 

abortion,  274. 

adding  to  or  subtracting  votes,  61. 

administering  poison,  216. 

administering  stupeMng  drugs,  222. 

aiding  violation  ot  election  laws,  62. 

altering  draft  of  bill  or  resolution,  83. 

iJtering  enrolled  copy  of  either,  84. 

altering  brands,  857. 

arson,  465. 

asking  or  receiving  bribes  by  officer,  68. 

assaults  to  murder  or  kill,  217.  ~  ~ 

assaults  to  rape  and  other  crimes,  220. 

assaults^with  caustic,  etc.,  244. 

assaults  with  deadly  weapons,  245. 

assisting  prisoner  to  escape,  109. 

attempts  to  escape  State  Prison,  106. 

attempted  fraudulent  recovery  of  insurance,  549. 

attempts  to  commit  crimes,  663,  664. 

attempts  to  commit  crimes  by  poison,  216. 

attempts  to  commit  crimes  by  deadly  weapons,  217. 

bigamy,  283,  284. 

bnbes  of  members  of  the  Legislature,  67. 

bribe,  giving  or  offering  to,  o5. 

bribes,  receiving  by,  86. 

bribes  of  executive  officers,  67. 

bribes,  attempts  with  jurors,  96. 

bribes  of  common  council,  supervisors,  etc.,  165. 
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Wbes,  receiYing  by  Judges,  etc.,  (  93. 
Imrglary,  460. 

burning  insured  property,  548. 
burning  building  not  subject  of  arson,  600. 
carrying  into  prison  aids  to  escape,  110. 
changing  ballots  or  returns,  48. 
child  stealing,  278. 
child  substitution,  157. 
comi)ounding  offenses,  153. 
convict  escaping  State  Prison,  105. 
counterfeiting  coin,  bullion,  etc.,  479. 
crime  against  nature,  286. 
deserting  child,  271. 
destroying  jails,  606. 
destroying/works  of  ai*t,  etc.,  623. 
destroying  records  by  officers,  113. 
dueling,  226,  227. 
embezzlement  defined,  503. 
embezzlement  of  accounts  and  falsifying  fhem,  424. 
extortion  in  certain  cases,  518. 
•  failing  to  cancel  warehouse  receipt,  582. 
forgery  generally,  uttering  notes,  6tc.,  470. 
forgery  of  public  and  corporate  seal,  472. 
forgery  of  records  and  returns,  471. 
forgery  of  telegraphic  messages,  474. 
forgery  of  notes,  billd,  etc.,  and  uttering,  476. 
forgery  of  election  returns,  etc.,  50. 
frauds  in  registering  votors,  42. 
frauds  in  presentingljills  to  officers  for  payment,  72. 
frauds  regarding  birtli  of  infant,  156. 
frauds  in  organizing  corporations,  558. 
giving  bribes  to  members  of  the  Legislature,  85. 
giving  bribes  to  judges,  jurors,  referees,  etc.,  92. 
giviag  bribes  to  common  council,  supervisors,  etc.,  105. 
grand  larceny,  487. 

having  fraudi:dent  blank  license  receipts,  432. 
housebreaking,  401. 
illegal  voting,  45,  61. 
incest,  285. 

improper  attempt  to  influence  jurors,  95. 
issuing  fictitious  bills  of  lading,  577. 
issuing  fictitious  warehouse  receipts,  578. 
issuing  and  circulating  paper  monev,  048. 
injuring  dams,  levees,  aqueducts,  etc.,  007. 
injuring  written  instruments,  617. 
iniuring  highways,  private  Avays,  etc.,  588. 
injuring  rauroads  and  railroad  bridges,  587.. 
kidnapping,  207. 
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larceny,  grand,  6  487.  . 

larceny  out  of  State  of  property  received  in,  497« 

larceny  records  by  officers,  113. 

leaving  State  to  fight  dnel,  231. 

leaving  State  to  enga§[e  in  prize  fight,  414. 

xaaking  false  entries  in  records  or  returns,  471. 

making  fictitious  bills,  476. 

making  counterfeit  died  or  plates,  480. 

making  false  manifests,  54f . 

manslaughter,  192» 

making  or  removing  sisnal  lights,  610. 

married  perdbn  selling  land  by  misrcpresentatioxu  584^ 

marrying  under  false  personation,  5233. 

mayhem,  203. 

misprision  of  treason,  88. 

misconduct  of  jurors,  referees,  etc.,  96. 

mock  auctions,  535. 

murder,  187. 

neglect  of  duty  by  boa^d  of  exammers,  441. 

neglect  to  pay  over  money  by  officer,  435. 

oaring  forged  or  false  instrument  for  record>  US. 

offering  false  evidence,  132. 

officer  refusmg  to  surrender  books,  etc.,  76. 

officer  suffering  escapes,  108. 

officer  rceivin^  bribes,  93,  83,  84. 

officer  neglectmg  to  pay  over  money,  425. 

officer  buying  scrip  or  being  interested  in  contracts,  71. 

perjury,  118. 

perjury,  subornation  of,  127. 

possessing  counterfieit  bullion,  479. 

possessing  forged  notes,  473. 

preventing  meeting  of  Legislature,  81. 

preparing  false  evidence,  134. 

poisoning  food,  medicine,  water,  etc.,  347. 

procuring  execution  of  innocent  person,  128. 

prize  fighting,  412,  414. 

rap3,  261. 

resisting  process,  411. 

rescuing  prisoners,  101. 

robbery,  211. 

seduction,  266. 

seling  land  twice,  533. 

selling  hypothecated  or  pledged  property,  581. 

treason,  37. 

treason,  misprision  of,  38. 
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violatmg  election  laws,  $  61. 

violation  of  lawa  agamsi  dealing  in  mrip,  71. 
Pemales— procuring,  nnder  seventeen,  to  perform  in  public, 
806,  807« 

abduction  of,  265. 

abduction  of,  for  purpose  of  prostitiiiion,  267« 

plavin^  where  liquors  are  sola,  906. 
Fence*— tearing  down  to  pass  through  indosnre,  seeSxATiTTES, 

pp.  715, 725. 
Ferry— maintaining  nnlawfullT,  886. 

violation  of  conditions  of  undertaking  to  keep.  887. 

neglecting  to  pa-r  toll  for  crossing,  889. 
Sletitioiia  Hame— proceedings  when  defendant  indicted  bv, 

958,  089. 
lines— officer  failing  to  pay  over,  odUeoted,  427. 

may  be  added  to  imprisonment,  672. 

duration  of  impriiionment,  until  paid,  1205, 1456. 

fudgment  to  pay,  constitutes  a  lien,  1207. 

udgment  to  pay,  bow  executed,  1214, 1216, 1454. 

imposed  on  corporations,  how  collected,  1895. 

diflboeition  of,  1457, 1570. 
Fire— setting  woods  on,  884. 

obstructing  attempts  to  extinguish,  886. 

prisoners  may  be  removed  in  case  of,  1607. 

larceny  of  goods  saved  from,  in  San  Francisco,  500. 

destruction  of  forests  by,  see  Statutes,  p.  718. 

on  departing  from  camp,  seeSTATtrcBs,  p.  725. 
Firearms— selling  to  Indians,  398. 
Fire  Department— officers  of,  issuing  fiilse  certificates  of  ex« 

emption,  649. 
Fish— protection  of,  from  section  681  to  687 ;  act  continued 
in  force,  23. 

trout,  not  to  bo  taken  at  certain  seasons,  631 ;  act  con- 
tinued in  force,  23. 

trout,  not  to  be  taken  except  by  hook  in  certain  coun- 
ties, 682. 

trout,  not  to  use  nets,  etc,  688. 

salmon,  not  to  be  taken  at  certain  season,  684. 

taking  or  destroying  by  explosives,  etc.,  G35. 

owners  of  dams  to  provide  fish  ladders,  etc.,  687. 

permanent  contrivances  for  catching,  636. 

acts  relating  to,  contmuedin  force,  subdivisions  8-12^  23, 

cat  fish,  see  Statutes,  p.  747. 

fishwsys,  maintenance  of,  see  Statuiks,  p.  747. 

fishing  by  aliens,  seo  Statutes,  p.  748. 
Fixtures— larceny  of,  495. 
Food— adulterating,  etc.,  382. 

disposing  of  tainted,  383. 
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Force— what  degree  of,  mav  be  used  in  makibg  arrest,  (  843.     ^ 
Forcible  Entry  and  Detamer-^puniflluneiit  of,  418. 
Foreign  GbnvlBti-^impOrting,  l7d. 
Foreign  Law— acts  poniahable  under,  655. 
Foreman  of  Grand  Jury— appointment  of,  902. 

oath  of,  908. 

may  administer  oath  to  witnesses,  918. 
Forests  of  State,  Stc— firing,  act  of  1872,  p.  718. 
Forfeiture- 
Op  PnopEBTT— oonyiction  of  crime  does  not  work, .  677. 
Of  Bail  ob  Deposit— in  what  cases  and  how  ordered,  1805.. 

when  and  how  discharged,  1806. 

iko  be  enforced  by  action,  1306. 

how  disposed  of,  1307,  1570. 
Forfeiture  or  Offiee— for  actmg  without  qualifying,  65. 

by  members  of  the  Jjegialature,  88. 

for  conyiction  of  crimes,  08. 

for  inhumanity  to  prisoners,  147. 

for  violation  of  duties,  661. 

for  asking^  or  receiving  bribes,  68. 

for  reoeivini;  rewarde  tor  deputation,  74. 
Forgery— of  election  returns,  60. 

o£Ebring  forged  instruments  for  recordf  115. 

of  trade  marks,  850. 

of  State  revenue  stamps,  437. 

of  wills,  conveyances,  notes,  bonds,  etc.,  470. 

of  records,  470. 

of  public  and  corporate  seals,  472. 

punishment  of,  478. 

of  tele^phio  messages,  474, 

posaessmg  or  receiving  forged  notes,  eto.,  475. 

pleading  m  an  indictment  for,  in  certain  caeefl,  965. 

ezidence  of  experts  on  trial  for.  1107. 
Ferm— of  warrant  of  arrest,  814, 1427. 

of  oommitment,  863,  872,  878,  877. 

of  bench  warrant,  935,  981,  1197. 

of  indictment,  951. 

of  undertaking  on  baU,  1278,  1806. 

of  subpoena.  1327. 

of  summons  against  corporatloiis,  1891. 

of  coroner's  warrant,  5118. 

of  search  warrant,  1529. 
Fnnd— management  corporation,  firom  section  557  to  572i 

in  concealinff  properW,  154»  155. 

astobirthofchila,  ld6.  . 

in  special  partnership,  868. 

to  aJfect  market  price,  895. 

in  subscriptions  of  stock  of  corporations,  657. 

in  procurmg  organisatiou  "of  cprporataioDS,  etc,  668^ 
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in  keeping  aocoimtB of  oorpotations,  (5S8. 

in  fitting  out  Tcsaels,  {^1. 

destroying  veBsels,  6S9. 

gegaading  wrecked  property,  64A. 

dfistvoyinginsniedmoperiy,  M8. 

in  presenting  prooui  oi  properly,  9iX 

in  packing  eztraneosB  subsanoeft  with  goods,  88L 
JTravdnlent  OmoMdment— of  property  Ijy  dmor,  16i. 

of  property,  by  defendant  IdCk 
Trandnlent  Gonveyaneei— penal^  for  bong  a  party  to,  6B11.    « 
TrindmlMit  Insolvencies— oy  corporatioiu,  etc.,  from  sefttlDa' 
657  to  572.  ) 

XrandnlMit  Bocnments— issning,  eto,  ^77,  583. 
Keehold-— maUdons  injnry  to,  602. 
X'reights  and  rares— oyercharges  by  railroad  officer,  62&. 
Xlijg^ves  from  Justice— rewards  for  apprehension  of,  ]5i31« 

from  another  State,  when  to  be  deliirared  up,  154t».      < 

magistrate  to  issue  warrant,  1549. 

arrest  and  commitment  of,  ISSOi,  1551. 

admission  of,  to  bail,  1552. 

districtattomey  to  bo  notified  of  arrest  of,  1553.. 

duly  ofdistrict  attorney  in  regard  to,  1551. 

when  must  be  discharged,  1555.  \ 

proceedings  against,  to  be  transmitted,  1566.  f 

from  this  State,  1557.  i 

expense  incorrod  in  arresting,  1557. 

no  fee  or  reward  for  arresting,  1558. 
Tnnding  Acts— continued  in  force,  subdivision  8,  23.- 
Oambling  or  Ctauning— prohibited;  penalty fbr,  830.. . 

pormittiAg,  in  house  owned  or  rented,  881. 

winning  by  fraudulent  means,  <882. 

witness  to,  me^octnng  or  reftiSMig  to  attend  trsd^^SSS. 

priTilego  of  witness  to,  88i. 

duties  of  officers  in  regud  to,  835. 

enticing  to  visit  place  ot^  818. 
Oame— Yiolatmg  laws  ior  preservatioit  of,  826-€81» 

haying  in  possession  during  timeof  prohib'dJilling^  €29-  • 
Gas—stealing,  498. 

Qas  Flpas— Injuring  or  obstnetinR,  C24. 
Oonder— words  in  masculine  include  feminine,  7. 
Gift  Snterprisa— see  Lottset. 
Glanders— sale  or  exposure  of  snimils  having,  40O,  401.. 

animals  having,  400. 
Geld  Dust— larceny  of,  see  Gtjouteb,  p.  71S. 
Good  Behayior— see  Ookviotb. 
Oovanu)r— may  order  out  troops  to  aid  in  executing  process,  725. 

may  in  certain  cases  declare  county  in  insurrection,  782« 

may  revoke  such  proclamation,  788. 
Fen.  Ck>nB.— 67. 
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Governor— Confitm^et. 

duties  of  in  regard  to  death  sentence,  ^  1218, 1219. 

may  grant  commutations,  reprieves,  and  pai'don,  1417. 

power  of,  in  convictions  of  treason,  1418. 

to  communicate  toXiegisla're  pardons,  etc.»  granted,  141S. 
Grand  Jnror— acting  after  ohalleuge  has  been  avowed  164. 

disclosing  fact  of  indictment  having  V>een  found,  168. 

disclosing  what  transpired  before  ue  grand  jury,  169. 

oath  of,  904. 

See  Challenge  ;  Gband  Jttbt. 
Grand  Jury— may  present  accusation  against  public  ofiSoer,  758. 

formation  of,  provided  for,  893. 

who  may  chaJfenge,  894. 

cause  of  challenge  to  panel,  895. 

causeofchallenge  to  individual  juror,  896. 

challenge,  how  taken  and  tried,  897. 

decision  upon  challenge,  898. 

efibct  of  allowing  challenge  to  jMnel.  899. 

eficct  of  allowing  challenge  to  juror,  900. 

objections  to,  can  only  be  taken  by  challenga,  90L 

appointment  of  foreman  of,  902. 

oath  of  foreman  of,  903. 

oath  of  members  of,  904. 

charge  of  the  court  to,  905. 

retirement  and  discharge  of,  906. 

special,  907. 

order  for  special,  908. 

order  for  special,  how  executed,  909. 

specuil,  how  formed,  910. 

powers  of,  915. 

presentment  by,  defined,  916. 

indictment  by,  defined,  917. 

foreman  may  administer  oath  to  witness,  918. 

evidence  receivable  before,  919. 

not  bound  to  hear  certain  evidence,  920. 

degree  of  evidence  to  warrant  indictment,  921. 

jurors  must  declare  their  knowledge  as  to  crimes,  922. 

must  inqmre  into  cases  of  pei*sons  imprisoned,  928. 

entitled  to  access  to  public  prisons,  924. 

when  and  from  whom  may  ask  advice,  925. 

who  may  be  present  at  sessions  of,  925. 

secrets  of,  to  bo  kept,  926. 

juror  not  to  be  questioned  for  his  conduct,  927. 

to  examine  books  and  accounts  of  county  officers,  928. 

presentment  by,  must  be  by  twelve  members,  931. 

indictment  by,  must  be  by  twelve  members,  940. 

charge  can  be  resubmitted  to,  942. 

to  investigate  charges  against  corporations,  1395* 

interpreter  for,  see  Statotbs,  p.  715. 
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See  Obakd  Jubob;  Ohallenoib. 
Gruid  Itfureeny^-dee  liABOStnr. 
Graves— see  Sepultube. 
Guard— for  jails,  <^  16L0. 

Guide  BoardB— injuring,  690.  ■    ^  ^^,  ,   ^^^^ 

Guilt— reasonable  doubt  as  to,  ground  for  acquittal*  1096. 
Gunpowder— keeping,  unlawfully^  875. 

using,  in  destroying  and  injuring  buildings,  601. 
Habeas  Cforpue,  Writ  of— refusal  to  issue  or  obey,  86. 

recontining  persons  discharged  upon,  363. 

conoeidiBg  perdons  entitled  to  benefit  of,  864. 

bail  on,  1286. 

who  may  prosecute,  1473. 

application  for,  how  made,  1474. 

by  whom  issued  and  to  whom  returnable,  1475. 

must  be  granted  without  delay,  1476. 

to  contain  what,  1477. 

howseryed,  1479. 

disobedience  to,  1480. 

return,  what  to  contain,  1480. 

body  must  be  produced,  when,  1481. 

'  when  hearing  may  proceed  without  the  body,  1482. 

hearing  on  return,  1488. 

proGt3eaing  on  hearing,  1484. 

-  when  court  may  discharge  the  parfy,  1485. 

when  ta  remand  the  par^,  I486. 

grounds  ofdischarge  in  certain  cases,  1487,  1488^ 

for  purposes  of  bail,  1489. 

judge  may  take,  1491. 

judge,  when  to  remand,  1492. 

disposition  of  party  pending  proceedings  on  return,  1494, 

deiect  in  form  of,  wnen  immaterial,  1495. 

imprisonment  after  discharge  on,  1496. 

may  issue  in  certain  oases,  14971 

service  of,  1502. 

by  whom  issued  and  when  returnable,  1503. 

where  returnable,  1504. 

damages  for  failure  to  obey,  1505. 
Health  Laws— violation  of,  377. 

neglecting  to  perform  duties  under,  378. 
Higher  Offense— than  charged,  proceedings  for,  1112. 
Highways— railroad  crossing,  neglecting  to  sound  bell  or 

whistle,  390. 

racing  oh,  896. 

malicious  injury  to,  588. 
Home  of  the  Inebriate— act  continued  in  force,  23. 
Stomieide— excusable,  195. 

iustifiable,  196,  197. 

bare  fear  does  not  justify,  198. 
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justifiable  and  exca8able>  not  pvoufaaible,  f  290l 
attempts  to  commit,  216. 
asfiaulto  to  commit,  217. 
HxJBDxa— defined,  187. 
degrees  ot,  189. 
punishment  of,  190. 
assault  witb  intent  to  OMmnifc,  217. 
iunsdictioQ  of  indictment  for,  in  oertaki  eases,  790i» 
limitation  of  action  for,  799; 
when  burden  of  proof  shifts  in  trials  for,  110& 
SlAKSLAVOHTsa— denned,  192. 

Yoluntary  and  involuntaryr  19S. 

punishment  of,  193. 

parW  injured  musidie  within  a  ^ear  and  a  daj,  IM. 
HonxB  of  Labor— by  minors,  not  required,  651. 

on  pnblio  works,  act  of  1872,  p.  715. 
Hone  Saein^gee  BAGiKe. 
House— keeping  disorderly,  S16. 

enticing  to,  266. 

admission  of  minor  to^  809. 
Housebreaking— see  Bcbolabx. 
House  of  Correctian,  see  Btatates,  p.  786, 
House  of  111 -Fame— see  JBawdy  Hotob« 
Humboldt  Bay— throwing  sawdust  into,  612l 
Hunting— upon  incloasd  lands  without  permiMioB,  eee  8tet> 
ntes,  p.  725. 

ii^ury  to  animal  of  another,  see  Bvatdtes,  pw  726. 
Husband  and  Wife— selling  lands  under  false  pretenaesy  684. 

when  are  incompetent  witnesses,  1822. 
Idiots— incapaUe  of  eommiting  erime,  2& 
Ignoranoe  m  Fact— a  defense  for  crime  committed  under*  26. 

See  •M^TtrPAim 

Ill-Fame— keeping  or  residing  in  house  of,  816;  23<, 
Impeachment— right  of ,  preserved,  10. 

certain  offtoersliabre  to,  787. 

articles  of,  how  prepared,  788. 

must  be  tried  by  the  Senate,  788. 

articles  of,  to  whom  delivered,  78^ 

time  of  hearing,  710. 

service  on  deliendant.  741. 

proceeding  on  failure  to  appear,  742. 

defendant  may  answer  or  demur  to,  74^ 

if  demurrei^  overruled,  must  answer,  741 

senate  must  be  sworn  on  trial  of,  745. 

two  thirds  necessary  to  conviction,  746. 

judgment  on  conviction,  how  pronounced,  747,  748. 

nature  uf  judgment,  7^. 

ofiicer  on  U-ial  by,  disqualified  until  acquitted,  761. 
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ImpeaehiMiit— CoftftfttMdL 

vacancy  il^as  ooonrrixig,  how  filled,  $751 

of  LienienantOoremor,  752. 

not  a  bar  to  indictment*  753. 
Implements— ^poBftession  of  barglarious,  466. 
ImBHfonment— second  term  of,  when  oommences,  669. 

for  life,  671. 

when  term  of,  eommencee,  G70. 

fine  may  be  added  to,  672. 

ciTil  rigntB  suspended  during,  67S. 

dTil  death  firom,  674. 

preceding  sectionB  limited,  675. 

oonyiot  protected  during,  676. 

lisrfeitare  resulting  from,  677. 

term  of,  on  eertaxn  judgment*  when  to  commence,  1205. 

duration  on.  judgment  to  pay  fine,  1206. 

judgment  of,  how  executed,  1215,  1455. 

duly  of  sheriff  on  receiving  copy  of  judgment  of,  1216. 
See  Falsb  Ikpbibonickmt. 
ImprovenentSi  Publie— injuring,  622. 
Inoest— punishment  of,  28o. 

jurisdiction  of  indictment  for,  785. 
IndoBnres— pMsing  through  and  leaving  open,  pp.  715,  725. 
Indeoeat— exposure  of  person,  exhibition,  pictures,  advertise- 
ments, etc.,  811. 

articles  to  be  seized,  812,  818. 

end  destroyed,  814. 
Indians— selling  liquors  to,  897. 

selling  firearms  and  ammunition  to,  898. 

may  tske  fish,  636. 
Indtetnent— disclosing  the  liMt  of  its  having  been  found,  by 
juror,  etc.,  168. 

conspiracy  to  procure  false  and  malidous,  182. 

crimes  proseonted  by,  682. 

impeaobment  not  to  bar,  758. 

,  unsdiction  of,  kidnapping,  abduction,  etc.,  784. 

,  urisdiction  of,  for  bigamy  or  incest,  785. 

,  urisdiction  of,  for  escaping  from  prison,  787. 

;  urisdiction  of,  for  treason,  788. 

,  urisdiction  of,  stealing  property  out  of  and  bringing  in 
State,  789. 

jurisdiction  of,  for  murder,  where  msttr  dies  in  this 
State,  790. 

Jurisdiction  of,  against  accessorr,  791. 

former  conviction  or  acquittal,  oar  to,  798,  794^ 

when  considered  found,  808. 

what  oflEbnses  must  be  prosecuted  by,  888. 

in  what  court  found,  890, 

defined,  917. 
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:Zndietm6nt~C7o9i^nu€d. 

degree  of  eyidence  to  wazrant,  (  921. 
must  be  found  by  twelve  jurors,  indorsed,  etc.,  940. 
if  not  found,  depositions  to  be  returned  to  court,  91L. 
names  of  witnesses  to  be  placed  at  foot  of,  943. 

Erooeedings  on,  when  defendant  is  not  in  custody,  945. 
ow  presented  and  filed,  944. 

is  first  pleading  bv  the  people,  949. 

what  to  contain,  950. 

form  of,  951. 

must  bo  direct  and  certain,  953. 

when  found  by  fictitious  name,  968* 

must  charge  what,  954. 

time  of  committing  oflEense  need  not  be  statocU  965. 

construction  ofwords  used  in,  957,  958ii 

when  BufKcient,  959,  960. 

what  need  not  be  stated  in«  961. 

pleading,  to  Ubel,  964. 

pleading,  to  forgery,  965. 

pleading,  to  peijury,  966. 

pleading,  to  larceny  or  embezsslement,  967. 

pleading,  to  indecent  exposure,  967. 

against  several,  970. 

previous  conviction,  how  pleaded,  969.    [BepefJed.] 

principal  and  accessory,  971. 

accessory  treated  as  principal,  973. 

accessorv  liable  to,  though  principal  has  not  been,  771. 

when  set  aside  on  motion,  995. 

objections  to,  waived,  unless  motion  made,  996. 

motion  to  set  aside,  when  heard,  997. 

if  motion  to  set  aside,  denied  or  granted,  what  proceed- 
ings ^e  had,  997. 

effect  of  order  for  resubmiaeion,  998. 

when  order  to  set  aside  ho  bar  to  fnrtiier  proeeontiQin,  999. 

transmission  of  certain,  1028. 

against  Superior  Judge,  1029,  1080. 

allegation  of  embezzlement  in,  ll8t« 
Indorsement— on  indictment,  940. 

on  order  for  admission  to  baO.^  983. 
Inebriate,  Home  of— act  continued  in  force,  23. 
Information— of  threatened  offense,  701. 

of  committed  offense,  must  be  filed,  740. 

what  prosecutions  must  be  by,  8d9. 

prosecution  by,  682. 

not  barred  by  impeachment,  753. 

for  felony,  when  filed,  800. 

for  misdemeanor,  when  filed,  801. 

when  absent  from  state,  802. 

filing  after  examination  and  commitmeut»  809li 
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Xntomatioa— -Oon^nued. 

ofE^iDfles  prosecuted  by,  (888. 

accusations  against  county  offioeiB,  890. 

the  first  pleading,  949. 

must  contain,  95(7. 

form  of,  951. 

most  be  direct  and  certain,  962. 

defendant  charged  by  fictluous  name,  953. 

must  charge  but  one  offense,  954. 

allegation  as  to  time  of  ofi^nse,  966* 

construction  of  words  in,  957. 

words  of  statute  not  strictly  pozsoed,  958. 

when  sufficient,  959. 

defects  of  form,  960. 

presumptions  of  law  in,  961. 

for  libel,  964. 

for  forgery,  when  subject  of,  withheld,  965. 

for  peijury,  966. 

for  larceny,  967. 

obscene  books,  etc.,  968. 

afininst  several  defendants,  970. 

wuen  set  aside  on  motion,  995. 

objections  waived,  if  motion  is  not  made,  996. 

proceedings,  on  motion  to  set  aside,  997. 

order  for  resubmission,  998. 

order  to  set  aside  no  bar  to  future  prosecution,  999. 

demurrer  to,  1004. 

form  of,  1005. 

pleas  to,  1016. 

form  of  pleas  to,  1017. 

of  gmlty,  101& 

of  not  guilty,  1018. 

against  superior  judge,  1029. 

allegations,  how  sustained  in  embezzlement,  1131. 

Increaso  of  bail  on,  1289, 
Inftnner— of  threatened  offense,  must  beexam'ed  on  oath,  702. 

of  committed  offanse,  must  be  examined  on  oath,  811. 
See  PaosECUTOB. 
Inkeeper— refusing  to  receive  guests,  365. 
Innocenoe — ^presumed  until  contrary  is  shown,  1096. 
Inquisition— to  be  held  in  certain  cases,  aft^  judgment  of 
death,  1221,  1225. 

duty  of  district  attorney  upon  such,  1222. 
Insane  Asylum— <)ommitment  of  insane  prisoner  to,  1370. 

expenses  of  such,  how  paid,  1373. 

keeping  liquor  within  one  mile  of,  172. 
Insane  Convict&--dispo8ition  of,  1582. 
Insane  Persons— incapable  of  committing  orimeB,  26. 

cruel  treatment  of,  361. 
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iBMUie  TenoDB— Continued. 

cannot  be  tried,  sentenced,  or  punished,  $  1867. 

proceedings  on  judgment  against,  section  1221  to  122i. 

governor  to  iwpoint  a  day  to  execute,  1224. 

expenses  of  mileage,  etc.,  1373. 
IniftiiitT-^aoquittal  on  ground  of,  1167. 

of  defendant^  when  claimed,  how  determined,  1868. 

order  of  trial  of  question  of,  1869. 

cbar^  of  the  court  in  tuch  case,  1868. 

verdict  and  proceeding  thereon,  1370. 

if  defendant  committed  to  asylum  on  ground  of,  bafl 
exonerated,  1871» 

must  remain  in  asylum  till  sane,  1372. 
Intolveiiey,  Frauduleiit--see  Fraud  ;   Fbaudulent  ComrxT- 

ANCES. 

Insolvent  Bank— officer  of,  receiving  deposits  in,  562. 
Inspectors  of  Meotion—chaiiginff  ballots  or  altering  returns,  48. 

unfolding  or  marking  tickets,  49. 
Instruments,  Written— larceny  of,  492. 

completed  but  not  delivered,  larceny  of,  484. 

makmg,  on  unstamDed  ps^,  438. 

injuring  or  destroying,  617. 
Insurance— electing,  with  foreign  comp'y  notgivingbond,  489. 

presenting  &lse  proof  in  support  of  claun  on  policy  ol^ 
649. 
Insured  Property^bumlng  or  destroying,  648. 
Insurrection— resisting  process  in  county  declared  in,  411. 

governor  may  declare  county  in,  when,  732. 

may  revoke  suchproclamction,  when,  783. 
See  Biot;  Unlawful  Absemblt. 
Intent— must  be  united  with  act  to  constitute  crime,  20. 

how  manifested,  21. 

how  determined,  where  crime  committed  under  intoxi- 
cation, 22. 

to  defraud,  8. 
Interment— unlawftil,  297. 

Interrogatories— on  an  examination  on  commission,  how  sot- 
ted and  allowed,  1355. 
Intervention  of  Offioers— in  what  cases,  697.  - 

persons  assisting,  justified,  686. 
Intimidation— of  jurors,  95. 

of  electors,  58. 
Intoxieatlon^no  excuse  for  crime,  22. 

acts  of  physicians  under,  846. 

selling  minors  drinks  to  produce:  see  SxAXuns, p. 716. 

of  engineer  in  charge  of  train,  891. 

of  conductor  or  driver,  891. 

train  dispatcher,  391. 

telegraph  operator,  891.  -"(  ' 
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IntoxioatLon  of  ofiOoers,  see  SrATom*  p.  $  746. 
Inventory— of  property  taken  on  search  warrant  15S7. 

copy  of,  to, whom  delivered,  1638» 
Irregularity— dismissal  of  appeal  for,  1248. 
Issue  of  Fact— defined,  1041. 

how  tried,  1042. 

of  law  to  be  tried  as  when,  251,  112& 

in  trial  of  challenge  to  juror,  1061. 

of  facts  denied  in  challenge,  1078. 

how  tried,  1079-«1. 
Jail— destroying  or  injuring,  606. 

guard  for,  1610. 

See  CoTiimr  Jails;  PiUBOir. 
Jailer— suffering  prisoners  to  escape,  108. 

answerable  lor  safe  keeping  ox  XT.  S.  nriaonera,  1602. 

papers  served  on,  for  prisoner,  1600. 
See  Keeper. 
Judgea— indictment  or  information  against,  1029. 

See  Maqibibates;  Otfioebs;  Judicial. 
Judgment— justice  or  constable  purohaMng,  97. 

conviction  by,  in  justice's  court,  jury  being  waived,  689. 

on  impeachment,  how  pronouxioed,  747,  748. 

nature  of  such,  749. 

of  suspension  from  office,  effect  of.  750. 

civil  death  from,  674. 

suspension  of  rights  by,  678. 

fine  may  be  added  to,  072. 

forfeiture  by  law,  677. 

judgment,  when  commenced  to  be  executed,  670. 

of  removal  on  conviction  of  (Moer,  769. 

how  pleaded,  962. 

on  demurrer,  1007. 

on  special  verdict,  1155 

on  informal  verdict,  1161. 

motion  in  arrest  of,  1185,  1450. 

com't  may  cause  an  arrest  of,  without  motion,  1186. 

effect  of  arresdng,  1187. 

appointing  time  for,  1191. 

presence  of  defendant  for,  1198. 

amignment  of  defendant  for,  1100. 

what  cause  may  bo  snown  against  pronouncing,  1201. 

to  be  pronounced,  if  no  cause  shown,  1202. 

to  pay  fine,  duration  of  imprisonment,  1205. 

to  pay  fine,  constitutes  a  lien,  1206. 

entiy  of,  1207. 

authority  for  execution  of,  1213. 

fur  fine,  how  executed,  1214. 

for  fine  and  imprisonment,  how.  executedt  1215* 


802  tvooxss^ — JUBBsbicnoii. 

Judgment— (7on^ntied. 

of  imprisonmeDt,  dnty  df  sheriff  on  receiving  copy  oft 

( 1216. 
of  death,  warrant  of  execution  on,  1217. 
of  death,  duty  of  judge  on  pasBln^,  12QL8. 
of  death,  duty  of  governor  on  receiving  copy  of,  1219. 
of  death,  when  suspended,  1220. 
of  death,  how  executed,  1228. 
of  death,  passed  and  d^endant  supposed  insane,  inquiry 

to  be  had,  1221. 
proceedings  on  such  inquisition,  1222-24. 
of  death,  in  force  but  not  executed,  proceedings,  1227. 
onapi>eal,  1258. 
execution  stayed  by  certificate  of  Supreme  Gouzt  or 

Judge,  1243. 
when  convict  insane,  section  1221  to  1224. 
when  enciente,  sections  1225, 1226. 
on  apx>eal,  what  may  be  reviewed,  1259. 
may^  modified,  affirmed,  or  reversed,  1260. 
of  reversal  on  appeal,  when  discharges  defendant,  1262. 
of  affirmance  on  appeal,  to  be  executed,  1263. 
of  appellate  court,  now  entered  and  remitted,  1264. 
in  justice's  court,  to  be  entered  on  the  minutes,  1458. 

X'ust  prosecutor  to  pay  costs,  1448. 
n  to  be  rendered,  1449. 
Judffuent  Boll— what  must  be  entered  on,  1207. 
Junk  Dealers— buying  from  minors,  501. 

other  sections  apply  to,  502. 

failing  to  keep  register,  839. 

refusal  to  disclose  facts,  342. 

refusing  inspection  of  books,  343. 
Jurifldiction— of  offenses  committed  in  this  state,  777. 

of  offenses  commenced  out  of  but  committed  in  the 
state,  778. 

for  fightins;  duel  out  of,  and  party  dies  in  the  State,  779. 

when  inhabitant  leaving  the  state  to  evade  dueling  laws, 
780. 

when  oflbnse  is  committed  partiy  in  two  counties,  781. 

of  offenses  committed  on  boundary  of  counties,  782. 

of  offenses  committed  on  a  vessel,  783. 

for  kidnapping,  abduction,  etc.,  784. 

for  bigamy  or  incest,  785. 

of  feloniously  taking  property  from  one  conn^  to -an- 
other, 786. 

for  escaping  from  prison,  787. 

for  treason,  when  overt  act  out  of  state,  788. 

for  stealing  property;  out  of  and  bringing  into  state,  788. 

for  murder,  an  certain  case,  790. 

of  aooesBory,  791. 
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wliere  prinoipskls  are  not  present  at  commission  of  crime, 

$m    ^ 

when  concnrrent,  autrefois  convict  or  acquit,  bar,  793-4. 

for  prize  fightix^,  795. 

pleading,  962. 

where  court  has  no,  may  discharge  jtiry,  1113-15. 

of  appellate  court,  when  ceases,  1265. 
Jnron— givmg  bribes  to,  92. 

receiving  bribes,  98. 

improper  attempts  to  influence*  95. 

misconduct  of ,  96. 

disquaJification  of,  1076. 

must  declare  knowledge  of  case  in  court,  1120. 

may  be  permitted  to  separate,  1121. 

when  one  becomes  unable  to  act,  1123, 

oath  of,  1437. 

S£eChai«lenob;  GbakdJubob. 
Jury— waiver  of,  689. 

disturbance  before,  contempt  of  court,  166. 

trial  by,  preserved  in  certam  cases,  767. 

formation  of,  1046. 

discharge,  when  challenge  allowed,  1065. 

peremptory  challenges  of  ,  1070. 

number  ot  counsel  who  may  arffue  to,  1095. 

may  be  discharged,  when  court  has  no  jurisdiction,  1113. 

proceedings,  if  so  discharged,  1114, 1115. 

proceedings,  if  discharged,  in  other  cases,  1117. 

court  may  advise  to  acquit,  when,  1118. 

when  and  how  to  view  premises,  1119. 

must  be  admonished  atcach  adjournment,  1122. 

to  determine  law  and  fiact  in  actions  lor  libel,  1125. 

charging,  1127,  14S9. 

may  decide  in  court,  or  retire,  1128,  1440. 

room  and  accommodation  for,  after  retirement,  1185. 

room  and  accommodation,  when  kept  together,  1136. 

may  take  what  papers  with,  1137. 

may  return  to  court  for  information,  1138. 

to  be  discharged,  if  juror  becomes  unable  to  act,  1139. 

when  not  to  bo  disciiarged,  1140 

when  discharged,  no  verdict  being  given,  1141. 

court  may  adjourn  in  absence  of,  1142. 

return  ot,  1147. 

manner  of  taking  verdict,  1149, 1441. 

Mnd  of  verdict,  1150-52. 

to  find  degrco  of  crime,  1157. 

verdict  oi  previous  conviction,  1158. 

may  convict  of  lesser  offense,  1159. 

when  court  may  direct  to  reconsider  verdict,  1160. 


Jttry<»Con<intted. 
polling,  ^  1162. 

char^  of,  on  qnefltion  of  insani^,  1369. 
verdict  of,  on  question  of  insaniiy,  1370. 
formation  of,  in  jnstice'B  coui*t,  1435. 

See  Challbnob  ;  Coboneb's  Jubt  ;  Gbivd  JcBt. 

iTury  Iii8tB->add]ng  nameB  to,  116. 
falsifyingTS?. 

Jnitioe— other  oflknses  against  public,  142-77. 

JoitiiOe'i  Gourt— proceedings  must  be  commenced  by  com- 
plaint, 1426. 

when  warrant  of  arrest  must  issue ;  form  of,  1427. 

minutes,  how  kept,  1428. 

plea,  and  how  put  in,  1429. 

issue,  how  tried,  1430. 

change  of  venue,  when  granted,  1431. 

groceedings  on  change  of  venue,  1432. 

postponement  of  the  trial,  1433. 

defendant  to  be  present,  1434. 

Jury  trial,  when  to  be  demanded ;  formation  of  jury,  1435. 

challenges,  1436. 

oath  of  jurors,  1437. 

trial,  how  conducted,14d8. 

to  decide  questions  of  law,  but  not  to  charge  on  matters 
of  fact,  1439. 

Jury  may  decide  in  court  or  retire ;  oatli  of  officer  on 
retirement,  1440. 

verdict  of  jury,  how  delivered  and  entered,  1441. 

verdict,  when  several  defendants  are  tried  together,  1442. 

jury,  when  to  be  discharged  without  a  verdict,  1443. 

if  cuscharged,  defendant  may  be  tried  again,  1444. 

proceedings  on  plea  of  ^il^,  or  conviction,  1445. 

judgment  of  fine  may  direct  imprisonment,  1446. 

defendant,  when  to  be  discharged  and  prosecutor  pay 
costs,  1447. 

Judgment  against  prosecutor  for  costs,  1448. 

Judgment,  when  to  be  rendered,  1449. 

wbesi  defendant  may  move  for  a  new  trial  or  In  arrest  of 
judgment,  1450. 

new  trial,  grounds  of,  1451. 

grounds  of  motion  in  arrest  of  judgment,  1452. 

ludgment  to  be  entered  in  the  minutes,  1453. 

Judgment  of  acquittal  or  fine  only,  defendant  to  bo  dis- 
charged, 14o4. 

ludgment  of  imprisonment,  how  executed,  1455. 

judgment  of  imprisonment  till  fine  paid,  how  esecnted* 

x4oo 

fines,  disposition  of,  1457. 
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defendant  may  be  admitted  to  bail,  $  1458. 

BubpoDnas,  1^9. 

entitling  affidavits,  1460. 

appeals,  when  allowed,  1466. 

appeals,  how  taken,  heard,  and  determined,  1467. 

statement  on  appeal,  1468. 

if  new  trial  g^ranted,  in  what  court  had,  1469. 

proceedings,  if  appeal  is  dismissed  or  jndgment  affirmed* 
1470. 
Jnitioe  of  the  Peaoe— porchasing  judgment,  97. 

See  Maoist&atb. 
Justifiable  Homicide— see  Homicidb. 
Keeper  of  JaU— suffering  {nrisoners  to  escape,  108. 

refusing  to  reoeiye  prisoners  accused,  142. 

answerable  for  safe \eeping  of  U.  8.  prisoners,  1602. 

in  contiguous  county,  to  receive  prisoners,  1604. 
See  County  Jails  ;  Jails  ;  Jaileb. 
Kidnappinff^-deflned,  207. 

punishment  of,  208. 

jurisdiction  of  indiciment  for,  784. 
Kill— attempts  to,  216. 

assault  to,  217. 
Knowingly— defined,  7. 
Labor—hours  of,  for  wards,  etc.,  651. 

hours  of,  on  public  works ;  act  of  1872 ;  see  SrATDm. 

prisoners  in  county  jails  may  be  required  to,  1618. 

rules  and  regulations  therefor,  1614. 
Land — ^forcible  entry  and  detainer,  418. 

unlawful  re-enky  npon,  419. 

selling  twice,  6^. 

married  persons  selling  under  false  pretenses,  584. 

indosure,  opening,  6(^. 
Land  Marks— injuring,  605. 
Laroeny— of  records,  113,  114. 

assault  with  intent  to  commit  grand,  220. 

defined,  484. 

of  lost  property,  485. 

degrees  of,  486. 

grand,  defined,  487. 

petit,  defined,  488. 

punishment  of  grand,  489. 

punishment  of  petit,  490. 

of  written  instruments,  492. 

of  passage  tickets,  493. 

of  fixtures,  495. 

committed  out  of  and  property  received  in  the  state,  497. 

jurisdiction  of  indictment  for,  in  certain  cases,  786. 

pleading  in  an  indictment  for,  967. 
nzr.  Gods.— 68. 
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of  goods  saved  from  fire  in  San  FraaciBCo,  $  500. 

allegations  of,  how  sustained,  1131. 

of  gold  dust,  qmcksUyer,  eto„  pee  STAiTOTES,  p.  715, 

of  personal  property  severed  from  xeaUijr,  see  BTaTCTESv 
-p.  714. 
Law— court  to  decide  qnestions  of,  1134,  1126. 

except  in  libel,  wnen  jury  deddes  question  of,  251, 1125. 
Lawful  Assembly— see  Mj^tinos* 
LAWftQ  Besistanoa— by  whom  made,  692. 

by  the  paxis^t  when  and  to  what  extenii  698. 

by  others,  when  and  to  what  extent*  694. 
Legislature— preventing  meeting  oft  8L 

disturbance  of,  82.  ' 

altering  draft  of  bill  of,  88. 

altering  enrolled  cojrv  of  bill,  84. 

'giving  or  ofEering  bribes  to  members  of,  85. 

members  of,  receiving  bribes,  86. 

refusing  to  attend  or  testify  before  cpmmitteo  of,  87. 

forfeiture  of  office  by  member  of,  88. 

duty  of,  on  conviction  for  treason,  1418. 
Lester  Oflbnse— jury  may  convict  of.  11^ 
Letters— openinflf  or  publishing  sealed,  618. 

sendmg,  when  deemed  complete,  660. 
See  Thbeateninci  Leitebs. 
Levees— ix^uring  or  destroying,  607. 
Libel— definedr248. 

punishment  of,  249. 

malice  prestmied,  250. 

truth  may  be  given  in  evidence,  251. 

jury  to  determine  both  law  and  fa^t,  251.  1125. 

publication  of,  defined,  252. 

re^rt  of  official  proceedin&»,  privileged,  254. 

threatening  to  publish,  257. 

liability  of  editor,  publisher,  etc,,  253. 

offer  to  prevent  puolication  of,  for  money,  257. 

pleading  in  an  indictment  for,  964. 
Libraries— injuring  public,  623. 
Lioense— unlawful^  iiaving  blank  receipts  .for,  432. 

delivering,  without  receipt  for  payment,  431* 

auctioneer  selling  without,  436.    . 

carr^'ing  on  business  without,  434. 

granting  to  aliens,  see  Btatutes,  p.  750. 
Uen— Judgment  to  pay  a  fine  constitutes  a,  12Q7* 
Lieutenant  Governor— impeachment  of^  752. 

stato  prison  director,  1573. 
•    when  vaeancy  in,-  who  to  act  as,  1574. 

pay  of,  as  director,  1575. 
life — imprisonment  for^  .671. 
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Lights,  Signal—masking,  remoyiUff,  orexiiibiting  false,  $  CIO. 
Limitation— no,  for  action  for  muiaer,  799^ 

of  action  for  all  other  felonies,  ^00. 

of  action  for  misdomeanor,  801,  802. 
Uanor— keeping,  within  two  milei  of  state  prison,  asylum, 
etc.,  172. 

where  sold,  amusements  prohibited  on  Sunday,  299. 

selling  at  camp-meeting,  BOl,  805. 

employing  women  to  sell,  at  theaters,  etc.,  803* 

employing  women  to  play,  where  sold,  806. 

adulterating,  88^. 

selling  to  Indian  or  drunkard,  897. 

selling  to  minors,  see  8tatcjtbs»  p.  716. 

sale  of  in  state  capitol,  see  8tai!<otbs,  p.  746. 

sale  of  on  election  day,  see  Statotbs,  p.  717. 
Lobbying— 89. 

Lodguff  Honses-fpace  to  each  lodger,  see  Statutes,  p.  726, 
Log  AOiling— punislmient  of,  86. 
Logs— def acmg  marks  on,  856. 
Lost  Property— larceny  of,  485. 
Lottery— defined,  819. 

punishment  for  drawing,  820. 

punishment  for  selling  tiokfits  for,  82L 

aiding,  822. 

offices,  828. 

advertising  offices  of,  823. 

insuring  tickets  of,  824. 

publishmg  offers  to  insure,  824. 

property  oilbred  for  disposal  at,  forfeited,  825. 

letting  Duilding  for  purposes  of,  826. 

evidence  on  trial  for  selling  ticl^ts  of,  1109. 
^Ltunber—- defacing  marks  on,  856. 

injury  to  saws,  see  Statdtbb,  p.  725. 
Lunatics— seo  Insame  Persons. 
Xagiitrate— defined,  7,  807, 

who  are,  808. 

Seo  OFFidDts,  JunioiAL. 
Malice— defined,  7. 

presumed  in  case  of  libel,  250. 
Valieions  Mischief— in^neral  defined,  594. 

specified,  from  section  505  to  625. 

animals,  poisoning,  696. 

animals,  killing,  etc.,  597. 

killing  birds  in  cemeteries,  698. 

killing  sba  lions  and  seals,  599. , 

burning  buildings,  600. 

snow  sheds,  600. 

using  gunpowder,  601. 

tolieehold,  60B.  . 
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standing  crops,  $60i. 

to  landmarks,  GU5. 

to  jails,  606. 

to  bridges,  dams,  lerees,  etc.,  607. 

rafts,  608, 

buoys  and  beacons,  609. 

signallights,  610. 

to  navigable  streams,  611. 

others  enumerated,  612-25. 
XalioiouB  Ixguries— injuries  to  railioad  bridges,  587. 

to  publio  ways,  688. 

to  toll  houses,  etc.,  589. 

to  milestones,  590. 

to  telegraph  lines,  591. 
Xalpraetioe— by  intoxicated  physician,  346. 

See  Attobnet. 
Hanslauffhter— see  Homicidb. 
Harket  Frice— fraud  to  affect,  995. 
Harks— land,  defacing,  605. 

defacing,  on  wrecked  property,  855. 

defacing,  on  lumber,  logs,  etc.,  856. 

and  brands,  acts  oontinued  in  force,  28. 
See  TBADB  Mabes;  BsAznw. 
Xarriagfr— taking  woman  with  intent  to  compel  her  to  many* 
265. 

to  one  already  manried,  281. 

incestuous,  285. 

contraction  of  solemnization  of  incestuous,  359. 

making  falsa  return  of  record  of,  860. 

contracted  fraudulently,  528. 
Harried  Women— when  incapable  of  committing  crimes,  26. 

mask,  wearing  of,  185. 
Xayliem— defined,  203. 

punishment  of,  201. 

assault  with  intent  to  commit,  220. 
lEayor— dutv  of,  when  breach  of  publio  peace  threatened,  720. 
Measures,  False— «ee  Wsiaais. 
Xedidnes— practice  of,  see  Statdtsb,  p.  725. 

poisonous  substances,  Statutbb,  p.  749. 
Meetings,  Lawful— disturbing,  59. 
Meeting,  Fublio— preventing  eleotors  from  attending,  68. 

disturbing  certain,  403,  59. 
Meetings,  Beligious— disturbing,  802. 
Meetings,  Unlawfol— see  UiniAWTUii  Abbekblt. 
Menanoo— act  committed  under,  26. 
Milestones— injuring,  590. 
Militia— see  Tnoops. 
Militia  Law— failure  to  attend  parade  pr  drill,  052,  668. 


i 


HTT«TTIA  .LAW — ^lOBDSBCEAVOB.  80lt 

llilitiA  Law— C7on<muec2. 

may  be  onforced  in  case  of  riots,  $  725, 

-who  may  order  out  for,  728. 

commander  to  obey  order,  729. 

armed  force  to  obey  civil  officer,  730. 

conduct  of  tro(n)8,  731. 
Milk— adulteration  of,  402. 

Xinors-Hselling  drinks  to,  see  SxATom,  p.  716. 
baying  junk  from,  601. 

Xisearriage— see  Abobtiok. 

XiscMevous  Animal»~deaUi  from  keeping  or  baying,  899. 

MiBdemeanor— defined,  17. 
punisbed,  19. 
aiding  in,  659. 

limitation  of  action  for,  801,  802. 
person  charged  witii,  most  be  taken  before  whom,  821. 
What  abb  Misdemeanobs— aiding  lottery,  322. 
aiding  apprentices  to  mn  away,  646. 
aiding  seamen  to  desert  by  hafboring,  645. 
aiding  seamen  to  desert  by  enticing,  644. 
accounts  false,  by  consingee,  636. 
acting  in  public  capacity  unauthorized,  65. 
adulterating  food,  drugs,  liquors,  etc.,  382. 
administering  extra-judicial  oath,  162. 
altering  telegrai)h  messages,  620. 
animals,  poisoningf,  696. 
arresting  or  attachmg  dead  bodies,  295. 
assaults  defined,  240. 

assaults  by  officer  under  color  of  authority,  140. 
attempts  to  vote,  not  being  qualified,  46. 
attempts  to  extort  by  verbal  threats,  624. 
attorney,  defending  certain  cases,  162. 
attorney,  buying  demands  in  suit.  161. 
attorney,  misconduct  by,  160. 
barratry,  common,  158. 
battery  defined,  242. 
betting  on  elections,  60. 
boats,  mismanaKement  by  captain,  etc.,  848. 
boats,  boilers  of,  349. 
bribes,  to  witnesses,  137. 
bribes,  witness  taking*  138. 

bridge  or  ferry,  maintaining  without  license,  386,  887. 
bridge,  toll,  ndmg,  or  driving  fast  on,  388. 
bridge  or  ferry,  crossing  without  paying  tolls,  389, 
bur^ariouB  tools,  having,  466. 
burial,  unlawful,  297. 
buying  appointment  to  office,  73. 
buying  demands  in  suit,  by  attorn^,  161. 
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frauds,  in  weights  and  measores,  6  558k 
frauds,  in  stamping  corks,  etc.,  554.. 
frauds,  ix^rstock  subscriptions,  557. 
frauds,  in  using  name  m  prospectus,  559. 
fighting  duel,  posting  tor  not,  ^. 
fighting  for  prize,  418. 

grand  lurors,  acting  after  cbaUenge  allowed,  164* . 
grand  jurors,  disclosing  trapsantions  of,  169, 
gambling  defined,  etc.,  330. 
gambling,  permitting  in  house,  831. 
gambling,  winning  at  by  fraud,  831 
gambling,  witness  of  reiusing  attendance,  333. 
gambling,  officer  refusing  tojprosecute  for,  335. 
fi»me  laws,  violating,  630,  63r,  682,  638. 
Illegally  using  phosfmorus,  634. 
unlawfully  catching  fish,  633. 

pos^ning  telegraph  messages  out  of  regular  turn,  638« 
gunpowder,  keeping  unlawfully,  375. 
Eealih  and  quai-antme  laws,  violating,  376, 377. 
.  health  and  quarantine  laws,  neglecting  duty  under,  378. 
iQ.fsme,  house  of,  residing  in  or  l^eping,  315. 
imprisonment,  false,  237. 
insurance 'laws,  violating,  439. 
injuring  toll  houses,  etc,  589. 
ii^  uring  nulstones  and  guide  boaxdfl,  590. 
i^  uring  telegraph  Hues,  691. 
*    uring  standing  crops,  604. 

^ring  signals,  615. 

uring  works  of  art,  622. 
iiguring|B^  and  water  pipes,  624. 
intoxication,  malpractice  oy  physician  fitom,  846. 
iniozication,  engmeer,  391. 
lunk  dealers,  buying  of  minors,  801, 
junk  dealers,  governed  by  law  as  pawnbroker,  502* 
Keeping  opsn  business  places  on  Sunday,  800. 
keeping  disorderly  house,  316. 
keeping  house  of  ill-fame,  815. 
keeping  pest  house  within  certain  limits,  873. 
Iff^oeny,  petty,  488. 
lareenyrof  gas,  498. 
larceny,  of  water,  499. 
legislature,  disturbing  while  in  session,  82. 
l^islature,  witness  refusing  to  testify  before,  87. 
Ubel  defined,  248. 
Ubel.  threats  to  publish,  257. 

license^  maintaining  brid^  or  ferry  without,'386»  887* 
license,  doing  business  without*  435. 
aufitiODeering  without,  486.   - 


81A  waaxKUuxaau 

Mifldemeaxunr— C7o7itmued. 
lottery,  drasrlug,  ^  320. 
lottery,  Belling  tickets  for,  821. 
lottery,  keeping  or  advertising  office,  823i 
lottery,  insuring  ticket,  324. 
lottery,  letting  building  for,  826. 
milk,  aclulteration  of,  402.    ? 

McdifOioua  Mischief  in  ffeneraZ,  594. 

poisoning  animals,  596. 

tolling  or  maiming  animals,  597. 

killing  birds  in  cemeteries,  598. 

killing  seals  and  sea  lions,  599. 

malicious  injuries  to  freehold,  602. 

injuries  to  standing  crops,  G04. 

doiacing  or  removing  landmarks,  605. 

burning  or  injuring  rafts,  COS. 

setting^  vessels  adrilt,  608. 

removing  buoys  and  beacons,  609. 

obcitruotmg  navigation,  611-13. 

mooring  vessels  to  buoy,  614. 

injuring  United  States  coast  survey  signals,  etc.,  GlSw 

tearing  down  ndtioes,  616. 

opening  or  publishing  sealed  letters,  618. 

disclosmg  telegraph  inessage,  619. 

altering  telegraph  messages,  620. 

opening  telegraph  messages,  G21. 

iz^uring  works  of  art,  etc.,  622. 

injuiing  gu  or  water  pipes,  624. 

drawing  water  from  closed  water  works,  625. 
KiSGELLAKEous— using  information  from  telegraph  mes- 
sages, 639. 

clandestinely  learning  contents  of  message,  640. 

bribing  telegraph  operator,  641. 

ill^;aliy  collectmg  certain  tolls,  642. 

violating  certain  police  regulations,  643. 

enticing  seamen  to  desert,  644.  - 

barbormg  deserting  seamen,  645. 

aiding  apprentioeB  to  run  away»  646. 

vagrancy,  647. 

issuing  false  certificates  of  exemption,  by  fire  deparl- 
ment,  649. 

sending  letters  threatening  to  expose,  650. 
Nuisance,  mairUaining,  372. 
Oathf  administering  extra-Jitdicial,  152. 

oath,  taking  such,  151. 

oath,  refusing  to  take  when  oflfering  to  vote,  4S, 
Q^^Sce?^— omission  of  duty  by,  176. 

officer,  neglecting  to  prevent  duel,  230. 
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officer,  refusing  to  inform  or  proseoate  for  gambUng, 
$885. 

officer,  cruel  treatment  of  lunatics,  861. 

<^Boer,  takinp;  rewards  for  deputation,  74. 

<»fficer,  exercising  duties  of,  wrongfully,  75. 

officer,  receiving  excessive  fees,  94. 

officer^  purchasing  judgment,  97. 

officer,  refusing  to  arrest  persons  charged  with  crime,  142. 

officer,  neglect  or  violating  duty  by  public  adminiiitr,  143. 

officer,  receiving  fees  for  arresting  fugitives  from  jus- 
tioe,  144. 

officer,  who  beats  a  person  under  color  of  authority,  149. 

officer,  making  false  certificate,  167. 

officer,  disclosmg  fact  of  indictment  found,  168. 

officer,  disclosing  evidence  before  grand  jury,  169. 

officer,  solemnizmg  illegal  marriage,  859. 

officer,  making  false  return  of  same,  860. 

officer,  refusing  to  issue  or  obey  a  writ  of  habeas  corpus, 
862. 

officer,  reconfining  person  discharged,  363. 

officer,  concealing  person  from  sucn  writ,  864. 

officer,  neglecting  to  disperse  rioters,  410. 

officer,  failuro  to  pay  over  fines,  etc.,  427. 
I  officer,  refusing  inspection  of  books,  440. 

officer,  extortion  in  fees,  521. 

officer,  misconduct  of,  corporation,  561. 

officer,  of  savings  bank,  overdrawing  account,  561. 

officer,  of  bank,  insolvent,  receiving  deposit,  562. 

officer,  publishing  false  report  of  condition  of  corpora- 
tion, 564. 

officer,  refusing  inspection  of  books  of  corporation,  565. 

officer,  contracting  debt  beyond  assets  of  corporation,  5G6, 

officer,  resisting,  69. 

officer,  extortion  by  executive,  70. 

officer,  retaking  goods  from  custody  of,  102. 

officer,  escape  from,  107. 

officer,  dela^  in  presenting  arrest  to  magistrate,  145. 

officer,  malung  unlawful  arrest,  146. 

officer,  inhumanity  to  prisoners,  147. 

officer,  resisting  public,  148. 

officer,  refusing  to  aid  in  making  arrest,  150. 

officer,  obstructing  in  collecting  revenue,  428. 

officer,  false  representations  to  assessor,  429. 

omissions,  to  furnish  child  necessaries,  270. 

omissions,  to  bury  dead  body,  293. 

omissions,  to  labul  drugs,  etc.,  380.  • 

omissions,  of  duties  by  officer,  176.  ^ 

omissions,  of  legal  obligations,  176. 


witness  of  gambling  reftudng  ftttendanoe, }  833. 
wrecked  property,  keeping  uter  salyagd  pud,  6ii« 
wrecked  property,  nnlawfolly  keepiiig,  6i5« 
XiBfiflrtnnfr— Acioommitted  by,  SO. 
¥iCT0inar^>4Bwe  Fiirmioua  Nhob. 
Xiipriiion  of  Treafoa— -what,  88. 

jniniahmenlof,  88. 
Xiitakd  of  Vaet— disproyee  oriminil  intent,.  36.  . 

Bee  Ebbob. 
Mob-^fitppveeung  by  troops,  781. 

See  Biot:  Buppbkbsxok.  . 
Xoek  AurtiflM   soq  Atrotiona 
Hooking  Birds— destmctioQ  of,  see  BtArmBf  p.  713. 
Xonte— see  Oahblxng,  882. 
Xonih— 4neuiing  of,  7. 

Xonnments— «r^sted  by  U.  8.  eoaat  rarvey,  tqiiiries  to,  615. 
tforaU,  Qood—crimes  a^amst,  from  seotian  2v9  to  307. 
Xotua— to  set  aside  indiotm«nt,  99S. 

to  set  aside  indictment,  wben  beard,  907. 
e£fect  of  denial  of  aacfa,  997. 
for  new  tdal,  when  made,  1182. 
in  arrest  of  Judgment,  1185, 1452. 
Murder— see  Homoms. 
Mutilation  of  Doonmenti— >p6nalty  for,  118. . 
jnoneik-nnaathorized  nse  or,  in  prospeetos  of  corporation,  559. 

indictments  found  by  fiotitiouB,  963. 
National  Chiard— failure  to  attend  drill,  652. 

same,  by  member,  658. 
Havigsble  Streams— obstmctlnff,  611. 
Hfivigatioii— of  harbom,  etc,  618. 

of  Humboldt  bay,  efastraBtfng,  612. 
Kegleet— definedf  7. 

New  Trial— to  be  ordered  when  TOidiot  is  dcfoctiTe,  1156. 
defined,  1179. 
efEBct  of,  1180. 
when  may  be  granted,  1181. 
application  for,  when  made,  1182. 
where  to  be  had  when  ordered  on  appoal,  1^61. 
grounds  for,  in  Justice's  court,  liSL 
Niff1iiIttlB»-dcdned,  450, 468. 
Nolle  Proaequi— abolished,  1886. 
Notes— forgery  of ,  470. 

possessuig  or  reoeiTing  forged,  475. 
making  or  uttering  fictitious,  476. 
Notice— of  appeal,  when  by  publication,  1241. 

of  application  for  bail  in  certain  cases,  1274. 
of  application  for  pardon,  1421. 
pabUoatioii  of  SHOO*  1422. 


Kotices— destroying  or  remoyinsf  befbre  proper  time,  (  Olfi. 
Hoimnce— pabil<v  defined,  870. 
unequal  damago,  371. 
maintaining,  ^2. 

keeping  pest  houses  in  certain  limits,  878. 
putting  dead  animals  in  streets,  riyers,  eto.r  874i 
Knmber— -words  in  singular  include  plural,  7. 
Oath— includes  afiBrmaaon  or  declaration,  7. 

defined,  119. 
of  office,  120. 

irregularity  in  administering,  no  defense  for  pezjuyy  12L 

extra-judicial,  151. 

aBdmimstering  extra-judicial,  152.    [Bepealed.] 

of  foreman  (xf  grand  Jury,  903* 

of  grand  jurors,  904. 

foreman  of  grand  jury  mav  administer,  to  witneneii  91S. 

of  triers  of  challenges,  1080. 

of  officer  in  ohar^  of  jury,  1121, 1128,  li4a 

of  jurors  in  justice's  court,  1437. 
ObsMne  jBxpotiir6S--of  persons,  books,  etc,  811-16b 
Office— acting  in,  without  quaJifying,  65. 

buying  or  selling  appointments  to,  78,  74. 

wrongful  exercise  of,  75. 

howforfeited,  88,  98, 147. 

oath  of,  120. 

persons  engaged  in  dueling  disqualified  fromholding,  228L 

removal  from,  661. 
Officers— intoxication  of,  see  Staxutieb,  p.  746. 
Officers,  Administrative — same  provisions  apply  as  to  exeea« 
tive  officers,  77. 

being  interested  in  contracts,  buying  scrip,  etc.,  712. 
Offioers,  Executive  and  Minittartal-^'prooeedings  to  impeach 
or  remove,  preserved,  10. 

acting  without  having  qualified,  66. 

de  facto,  validity  of  acts,  66. 

bribery  of,  67. 

asking  or  receiving  bribes,  68. 

resisting,  69. 

extortion  by,  70. 

penally  for  certain,  dealing  in  scrip,  71. 

penalty  for  being  interested  in  certain  oontraoti^  71* 

presenting  false  claims  to,  72. 

receiviuflf  rewards  for  deputation,  74. 

wrongfully  exerdsing  functions  of  office,  78. 

Tef usal  to  surrender  books  to  snccessor,  76» 

how  forfeits  office,  98. 

retaking  goods  from  custody  of,  102. 

stealiog,  mutilating,  etc.,  records,  118. 

refusing  to  reciave  or  arrest  accused  paities,.  US. . 


(MlDWB,  SieeaflvtvDid  IDaliloxial^Conitiitffltf. 

xeoeiTing  fee  or  rmrnrd  for  arrestixig  fogitives,  $  141. ' 

delating  to  take  jparsoa  arrested  before  mogistarate,  145^^ 

raalong  anost  vnthout  authority,  146.  ^ 

iahumamty  tQ  piisoiiers,  147. 

wilfully  resisttng,  148. 

assaulteby,  under  color  of  author!^,  149. 

c^ttfliBg  to  aidia  maldng  arrests,  150. 

peiial^for  admijoisteriiig  extra*  judicial  oaths,  152» 

mihery  of 'Certain,  1^ 

fitlso  certificate  i>y,  167. 

disclosing  fact'Of  bidictment  found,  168. 

omidsiom  of  d«ty  by,  176. 

jvatiifiable  homicide  by,  190. 

dniy  o^  to  prevent  dnds,  230. 

dofy^f,  concerning  gaming,  985. 

ref usingor  neglec  ting  to  disperse  unlawful  assembly,  41(X 

lefkaing  or  nQglecting  to  ^  over  publio  moneys^  426t     ^ 
failing  to  p^  over  fines  and  f orf eitores,  427. 

obstmctiiig,  in  collecting  revenue,  428. 

iremovai  o£  for  violation  of  duty,  661. 

EroceedingB  to  remove  civil,  how  prosecuted,  682. 
itervention  of,  to  prevent  crime,  697. 

perflOBS  aiding  in  such  oases  justifiable,  698. 

proceedings  in  overcoming  resistance  to  process,  7231      i 

to  certify  names  of  rcsisters,  724. 

must  command  rioters  to  disperse.  726. 

must  arrest  rioters  refusing  to  obey,  727. 

may  order  out  military,  728. 

armed  force  to  obey  what,  730. 

suspension  of,  in  cases  of  impeachment,  750. 

when  impeached^  diBqualified  until  acquitted,  75L 

proceeding  for  removal  of,  758-772. 

accusation,  758. 

tiial  of,  767. 

proceedings  for  removal  of,  before  district  court,  772. 

oath  of,  in  charge  of  jury,  1121,  1128. 
Officers,  Judidal—oi&ring  bribes  to,  92. 

receiving  bribes,  98. 

receiving  eicessive  fees,  94. 
Officers,  Bemoyal  of— by  impeachment,  737-758. 

See  IXPEACHMBMT. 

removal  otherwise  than  by  impeadhment,  758-772. 
sccnaatiQa  bv  grand  jury,  758. 
form  thereof,  759. 

accusation  transmitted  sad  copy  served,  760, 
if  defendant  does  not  appear,  7oL 

ol^ection  to  accusation,  762,  i 

form  thereof » 763.  .  .  J 

Pur.  OoDX.— 69.  1 


'tis  omdBBCh-i^ABDcnr. 

OiBeaci,  Semoval  of— Confinuetf.  "* 

denial,  $  764. 

objection  oyerrnled— 4tnBwer,  765. 

prooeedings  on  confession  or  issnoi  766* 

Irial  and  proceedings  on,  767, 768.  • 

summary  removal  of,  772. 
Offleers  of  State  Prison— board  of  directors,  1573. 

pros,  pro  tern,  of  the  senate,  when  to  aotas  diveeior,  1574. 

compensation  of  directors,  1575. 

boam  mnstado^t  rules  and  regnlationst  1576. 

board  may  appomt  warden  and  other,  177. 

duty  of  clerks  and  other,  1578# 

monihly  reports  of ,  1579. 

most  keep  accounts  and  report  to  governor,  1680 

board  cannot  contract  debts,  1585.  - 

further  powers  of  the  board,  1593, 1694, 1505. 
See  6tatb  Prison  ;  Statdteb. 
Oleomargarine— manufacture  and  sslo  of,  see  Statotbb,  p.  780. 
Omission  of  Ihity— bv  publio  officer,  176. 

when  punishable,  662. 
Opium— keeping  or  resorting  to  place  for  smoking,  807. 
Order — ^for  recommitment,  1310. 

contents  of  such,  1311. 

for  conditional  examination,  wheti  may  be  applied  for. 
1336. 

such  application,  how  made,  1337. 

such  application,  to  whom  made,  1338. 

such,  when  granted,  contain  what,  1339. 

such,  must  direct  what,  1340. 
Overt  Act— when  necessary,  to  constitute  oonspirapy,  184. 
Oysters— gathering  or  injuring,  602. 

planting  and  injury  to,  see  Btatoteb,  p.  723. 
Panel— ^and  jury,  cause  of  challenge  to,  895. 

grand  jury,  effect  of  allowing  challenge  to>  890. 

defined,  1057. 

challenge  to,  defined,  1058. 

challenge  to,  upon  what  founded,  1069. 

challenge  to,  when  and  how  taken,  1060. 

BeeCHALLENOE;  GsAim  Jxtby;  Just. 
Paper  Koney— issuing  and  circulating  unlawfiilly,  648» 
Pmde— failure  to  attend,  bv  officer,  652. 

same,  by  member,  658. 
Pardon— power  of  governor  to  grant,  1417. 

governor  to  communioateto  legislature  what  granted» 
1419. 

in  case  of  treason,  1418. 

report  of  case  for,  how  and  finom  whom  required,  1420. 

notice  to  district  attorney  of  appUoation  for  paidon,  1^2U 

public  notice  of  application  for,  1422. 
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PABSNT— FXBBDNAtlDir.  :  6^ 

Paro&i— deserting  child,  $271. 

omitting  to  provide  necossiiiea  for  child,  270, 
Parties  to  Crimea— classification  of,  dO. 
Part&endkip— fraud  in  special,  85d. 
PaiMge  Tieketfr— value  of,  in  certain  cases,  493. 

refusal  to  Bell'to  emigrants,  see  Statutes,  p.  745. 
Pawnbrokera— parrying  on  business  without  license,  838. 

failing  to'keep  register,  889. 

ohargmg  unlawful  rate  of  interest,  840. 

selling  before  time  of  redemption  expires,  841. 

selling  without  notice,  841. 

refusing  to  discloseparticulars  of  sale,  842. 

refusing  to  allow  officer  to  inspect  register,  848. 
Peao9— publio  crime  against,  408-19. 

security  to  keep,  706. 

police  to  preserve,  at  public  meetings,  7^. 

oisturbing  by  noises  or  tumult,  415. 

threatening,  quarreling,  etc.,  415. 
Peaoa  Offioer— refusing  to  arrest  accused  parties,  142. 

warrant  of  arrest  must  be  directed  to  andexecuted  by,  816. 

what  are,  7, 817. 

to,  what  warrants  are  to  be  directed,  818, 819. 

arrest  by,  886. 

dutv  of,  xnaking  arrest,  848,  848. 
Penal  Code— see  Oodb. 
Penalty— when  not  prescribed,  177. 

Peijnry— witness'  testimony  may  be  read  against  him  oil  trial 
for,  14. 

defined,  118. 

irregularily  in  administering  oath  no  defense,  121. 

inooi^petency  of  witness  no  defense  for,  122. 

when  making  deposition^,  etc.,  deemed  complete,  124. 

witness  need  not  know  that  his  evidence  was  material,  128. 

stating  what  ono  does  not  know  to  be  true,  125. 

punishinent  of,  126. 

subornation  of,  127. 

securing  exertion  of  innocent  persons  by,  128.. 

pleading,  in  ap  indictment  for,1^66. 
Person— defined,  7. 

who  capable  o)f  cripie,  26. 

who  liable  to  punishment,  27. 

instigating  incapables  to  crune,  81. 

crimes  against,  261-d()5. 

indecent  exppsuro  of,  806. 

other  injuries  to,  84&t67. 

information  ffgain^t•  70^-11. 
Penonal  Pro^rty— includes  what,  7. 

severecf  from  realty,  larceny  of,  see  Statdtbs,  p.  714. 
Personation,  Falsa— see  False  .Picbsoiutiom. 
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Veit  HoMOi    ogfatMiBhing  and  keeping,  in  oerfadn  Iiiniti»  $973. 

Petit  Larceny— see  LABdonr. 

Petit  Treason— aboliBhed,  191. 

Phoenhorna— nse  of,  on  land,  prohibitod  In  oertain  conniieB,  690. 

PhyncianB— malpractice  by  intoxicated,  816. 

Pietnres— indecent,  811  ei  seq, 

Pieoe  Cltiba— »tortion  by,  aee  BrATinxs,  p.  729. 

Pilota— acting  as  Buch  witbont  license,  879. 

Pipea— injuring  ^aa  or  water,  624. 

Plei^— in  case  of  impeaobment,  wbere  entered,  748. 

of  gnilty,  to  artioleaof  impeacbment,  prooeedinga  on,  744. 

of  goiliy  of  accusation  of  QflQoer,  proceeding  on,  760. 

when  put  in,  1008. 

difEbrent  kinds  of,  1016. 

how  imt  in  and  its  form,  1017. 

of  gnilty,  how  put  in  and  when  maj  be  withdrawn,  1018. 

of  not  guilty,  puts  what  in  issue,  1019. 

of  not  guUly,  what  eyidenoe  may  be  given  under,  1020. 

of  not  guilty,  to  be  entered  on  refusal  to  plead,  1024. 

of  gmlty,  upon,  court  to  determine  degree,  1192, 

of  corporations,  to  indictment,  1S96. 

ot  guilty,  proceedings  on,  1445. 
Pleading— form  and  rules  of,  948. 

first,  is  by  indictment  or  information,  9i9l. 

of  judgments,  962. 

of  priyate  statutes,  968. 

in  indiotment  for  libel,  964. 

in  indictment  for  forgery,  965. 

in  indictment  for  perjury  or  subornation  of,-  966. 

in  indictment  for  larceny  or  embezdement,  967. 

in  indictment  for  exhibiting,  etc.,  lewd  books,  etc*,  968. 

on  part  of  defendant,  10U2. 

error  or  mistake  in,  1404. 

See  DEmjBBEB;  PoaxFoiOBifmiT;  Ybnux;  Abbbz  or 
JuDOKEMT,  etc. 
Plowing— in  watercourse,  607. 
Poison-— pfutting,  in  food,  medioine,  or  water,  847. 

attemps  to  kill  by  administering,  216. 

side  of,  see  Biatutes,  p.  749. 
Pdlioe — orgauization  and  regulation  of,  719. 

force  to  preserye  peace  at  public  meetinga,  how  ordered, 
720. 
Polioe  Court— defined,  1461. 

in  San  Francisco,  see  SxATOisa,  p.  700. 

proceedings  in,  see  Justice's  Goubi*. 
Polioe  Offloera— in  incorporated  towns,  etc.,  duty  of  persons 
in  charge  of,  1417. 

how  organized,  719. 

to  preseryo  the  peace,  720. 
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Police  Begnlationii— violation  of  certain,  $  <M8. 
PosM  GDntttatos— reftisal  to  }oin,  160. 
FostponemeBt--of  examinatioa,  861,  862. 

of  teial,  1052, 1433. 
Freientment--defined»  916. 

mnst  be  by  twelye  grand  Juzofb,  931. 

most  be  presented  to  oonriand  filed,  982. 

when  bench  warrant  must  iflsne  on,  983. 

prooeedingB  on,  931-37. 
Preiimmtioii— ox  maHoe,  in  ease  of  libel,  250. 

of  law,  need  not  be  stated  in  indiotaientf  96>L 

of  innocence,  1096. 
Prindpala— who  axe,  81. 

and  accessories,  distinction  abrogated,  97L 
Printing-incladed in  "writing,"  7. 
Bee  SuFKBonxzamiT  of. 
Prieonr- esoapefrom,  107. 

assisting  prisoners  to  eeoape  firom,  109, 110. 

jurisdiction  of  indiotmenf  for  escape  from,  788. 

grand  inry  entitled  to  access  to  pobUo,  9SA, 
See  State  Pbibon. 
Prisoners— rescuing  from  custody,  101. 

escapinff  from  state  prison,  105. 

escape  from  other  than  a  jnison,  107. 

officers  permitting,  to  escape,  10(1. 

assisting,  to  escape,  100, 110. 

inhumanity  to,  U7. 

as  witnesses,  1838, 1810. 

to  be  dassifled,  in  coun^  jails,  1599. 

bringinff  from  state  to  o&er  prison,  1567. 

disposioon  of  insane,  15^. 

committed,  mnst  aotoally  be  confined,  1600. 

committed  by  U.  8.  courts,  must  be  received,  1601. 

when  may  be  taken  to  jail  in  contiguous  county,  1608. 

when  to  be  returned  to  proper  county,  1606. 

may  be  removed  in  case  of  fire  or  pestilence,  1607, 1608. 

not  to  be  received  at  county  jails,  on  civil  process,  1612. 

conveyed  to  state  prison,  compensation  for,  1586. 

credits  for  good  behavior,  1590. 
See  OoNvioT. 
Private  Statutes— how  pleaded,  988. 
Priie  light— penalty  for  engaging  in,  412. 

persons  present  at,  418. 

leavinff  the  state  to  engajw,  414. 
Proeess— resisting  execution  of,  in  county  proclaimed  in  insur- 
rection, 411. 

power  of  officers  to  overcome  resistance  to  ezeoution 
of,  728. 

oflBoera  must  oertity  names  of  xesisteis,  724. 


92u  VBOOEM    I'UIIMOATRWff* 

when  military  to  be  ordered  to  aid  in  execnting,  f  725w 

sheriff  not  to  receive  prisoner  on  dvil,  1612. 
Prohibited  Aeti— for  whioh  no  punishment  prescribed,  misde- 
meanors, 177. 
Pnq^rtT— includes  real  and  personal,  7. 
r  crimes  ag^st,  447-^1. 

fraudulent  concealment  of,  by  debtor,  161. 

fraudulent  concealment  of,, by  defendant*  156. 

refusing  to.  give  assessor  list  of,  429. 

laioei^y  of  lost*  485. 

selling  hypothecated  or  pledged,  by  warehonaeman,  581. 

receipt  for,  taken  on  search  warrant,  1535. 

such,  hqw  disposed  of,  1636. 

inventory  of  such  must  be  taken,  1537. 

to  whom  such  inventory  must  be  delivered,  1638. 

when  to  be  restored  to  person  from,  whom  taken,  IfilO. 

receiving,  in  false  character,  630. 

of  ^te  crimes  against,  424-43. 

conveyed  by  person  imprisoned  for  life,  675. 
PraMontion— separate  sind  distinct,  175. 

is  by  indictment  or  information,  682. 

no  person  subject  to  a  second,  for  same  o£fonae,  687. 

auixef  ois  conyict  and  acquit  bar  to,  in  certain  cases,  79&-4, 

must  be  had  in  the  name  of  the  people,  684. 

for  murder,  may  be  commenced  at  any  time,  799. 

what  must  be  by  indictment,  888. 

what  must  be  accusation  or  information,  889.  - 

order  to  set  aside  indictment  no  bar  to  another,  999. 

demurrer  allowed,  bar  to  another,  1008. 

order  of  compromise,  bar  to  another,  1378. 

dismissal  of  action  in  misdemeanor,  bar  to,  1387* 
Proftltiitioxi— reduction  for,  266. 

taking  away  of  minor  for,  267. 

admission  of  minor  to  house  of,  809. 

house  for,  816. 

.  enticii^  to  visit,  818. 
Tublio  .AdmiAittrator-Tnegleot  or  violatKm  of  dnty  by,  148. 
Fublioation— for  not  fighting  a  dueL  229. 

libelous,  defined,  252. 

privileged,  254. 

mdecent,  811. 

proceedings  regarding  indeeent,  811-16. 

of  offers  to  insure  lottery  tickets,  824. 

.  of  sealed  letters,  618. 

pleading  in  indictment  for  ezhibitikig  or  aelllag  61 
968. 

of  notice  of  application  for  pardon,  1422* 

of  the^CDdea.  4494.: 
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Fnblie  Poeninimte   won  Doodments. 

Public  XoMyi— officer  refusiiig  to  pay  otbt,  $  425. 

defined,  426. 
Fnblio  Oflbnse— see  Obdies. 
FnbUsherft-liabiHty  of,  254. 
Fmuahmant— how  determined,  13. 

dificretionary  defermines  degree  of  crime,  17. 

who  are  liable  to,  27. 

for  murder,  190. 

gromida  for  mitigation  of,  513,  658. 

summary  inquiry  for  mitigation  or  aggravation  of,  1204. 

proof  of  facts  in  mitigation  or  aggravation  of,  1206. 

ono  act  pnnished  by  different  provisions,  65l. 

nnder  foreign  law,  655. 

of  contempts,  657. 

none  for  omission  of  dufy,  when,  662. 

attempts  to  commit  crimes,  663, 664. 

restrictions  on,  655. 

of  second  o£tenses.  666. 

based  on  valne,  in  gold  coin,  678; 
Puehasing  by  Officer— scrip,  etc.,  71. 
Qnaraatine  Laws— violation  of,  876. 
Qnidoilver— coonterfeiting  stamps,  866. 

selling  debased,  867. 

larceny  of,  see  Statutes,  p.  715. 
Bad&g— onnighways,  894. 
Bafts— burning  or  mjuring,  608. 
Bape— assault  with  intent  to  commit,  220. 

defined,  261. 

when  physical  ability  must  be  proved,  262. 

penetration  sufficient,  263. 

punishment  of,  264. 
Bailroods— engineer  neglecting  to  sound  whistle  or  bell,  cross- 
ing roads,  etc.,  890. 

intoxication  of  certain  employees  of,  391. 

{facing  passenger  in  front  of  freight  cars,  892. 

violation  of  duties  by  employees  of,  333. 

officer  overcharging,  525. 

extortion  by,  see  Statutes,  p.  739. 

unjust  discrimination  by,  see  Statutes,  p.  739. 

police  regulations,  see  Statutes,  p.  741. 

passes  by,  see  Statutes,  p.  740. 

tariff  of  rates,  see  Statutes,  p  741. 

trespass  upon,  see  Statutes,  p.  742. 

intoxication  of  employees,  sec  Statutes,  p.  742. 
Bailroad  Company— see  Cospobations. 
Bftilroad  Tiokets— counterfeiting,  etc.,  482. 

restoring  canceled,  483 ;  see  Statutes. 
See  PABSAax  Ticket. 


8M  BSAL  PBOPSlSiT— mfiCUB. 

Seal  Properfar— what  term  emlmces,  $  7. 
Seoeivinif— «to!eii  properly,  496,  i97. 
Beoaipt— issttiDg  fictitious  warehonae,  578. 

erroTicouB,  issued  in  good  fiuth,  579. 

dupiicatu  must  be  marked  "duplicate,"  580. 

warehouse,  must  be  cauoeled  on  redeliyery,  582. 

by  officers,  takingmonfiy,  etc.  from  persons  arrested,  1412. 

for  property  taken  on  search  warrant,  1585. 

false,  for  poll  taxes,  deliyering,  481. 

false,  for  poll  taxes,  possessing,  482. 
Reoommitment-of  defeni&nt,  after  admission  to  bail,  1810. 

contents  of  order  for,  1811. 

pursuant  to  order  for,  defendant  may  be  arrested,  1812. 

if  for  failure  to  appear  for  judgment,  1818. 

if  for  other  cause,  1814. 
Beoording—offering  false  or  forged  instruments  for,  115. 

verdict,  1168. 
Record  of  Aetio&— what  to  be  entered  in,  1207. 

roll  of,  1207. 
Beoords—iaroeny,  mutilation,  etc.,  118,  U4. 

forgery  of,  470. 

making  false  entry  in,  471. 

adding  names  to  Jury  Usts,  116.  , 

folsifdng  Juiy  lists,  117.  • 

Beferee— ^ving  bribes  to,  92. 

receiring  bribes,  98. 

improper  attempts  to  Influence,  95. 

misconduct  of,  96. 
Begistration— fraudulent,  42. 

refusal  to  obey  summons  of  board  of,  44. 
Beligion— crimes  against,  299,  80O. 

limitation  to  action,  801. 
Bemittitur— of  case,  from  appellate  court,  1264. 
Bemoval  from  Offioe-of  ciyfl  offieera. 

of  district  attorney,  771. 

by  summary  proceedings  before  district  court,  772. 

for  violation  of  duties,  661. 

for  inhumanity  to  priscmers,  147. 
Bemoval  of  Action—before  trial,  when  may  be  had,  1083. 

application  for,  1084. 

application  for,  when  granted,  1086. 

order  for,  1086. 

proceedings  on,  when  defendant  in  custody,  1087. 

authority  of  court  to  which  it  is  removed,  1088. 
Beports— false,  of  corporation,  564. 
Beprievei— power  of  governor  to  grant,  1417, 1418. 

governor  mustcommunicate  to  leg^ture,  granted,  1419I. 
Beecae— from  custody^  101. 

retaking  after,  85A. 


may  break  doors  to  reiaike.  jS  866. 
Banstaaed—wOlfnl)  to  officers,  1^ 
to  ex^eation  of  process,  4U. 
to  federal  laws,  781. 
marshal  to  aoty  how^,  781. 

8e6  liAHTTUL  oESSBT^XUn^ 

Battraint— what  degree  of,  allowed  before  oouyletioxi,  688. 

what  degree  of,  allowed  of  party  arrested,  685. 
Besubmission— of  case,  after  indictment  set  aside,  997-89. 

when  demurrer  allowed,  1008-10. 
Bevenne— obstrncting  officer  in  collecting,  42L 

offenses  by  officers,  relating  to,  424. 

collector  of,  refusing  to  allow  inspection  of  books,  440. 

board  of  examiners  neglecting  certain  duties  oonceming, 
441. 
Bewards— for  deputation,  officers  taJdng,  74. 

for  apprehension  of  fugitives,  1547,  1558. 

for  conviction  of  robbers,  see  Statutes,  p.  728. 
Biot-defincd,  404. 

punishment  of.  405. 

Justifiable  homicide  committed  in  repressing,  197. 

remaining  at,  after  wanung  to  disperse,  409. 

magistrate  refusing  to  disperse,  410. 

officer  to  certify  names  of  resisters,  724. 

magistrate  must  command,  to  disperse,  726. 

who  may  order  out  troops,  728. 

armed  force  to  suppress,  must  obey  whom,  780. 

conduct  of  troops  to  suppress,  781. 

power  of  officer  to  suppress,  723. 
Boad— seo  Higswat. 

Bobbers— reward  for  conviction  of,  see  BxAnmBS,  p.  728. 
Bobbery— defined,  211. 

what  fear  may  be  an  element  in,  212. 

punishment  of,  213. 

assault  with  intent  to  commit,  220. 

jurisdiotion  of  indictment  for,  in  certain  oases,  786. 
Boll— gudsment,  what  to  oontain,  1207* 
Bout— defined,  406. 

punishment  of,  406. 

See  UniiAWFUl  AsssacpiiT. 
Safety— orimes  afl^nst  public,  888-99. 
Sailor  Boarding  Bouses— violating  code  pvorisions  oonoem- 

ing,  648. 
Salmon— protection  of,  634. 

destroying,  etc.,  685. 
Saloons— ^mp'.oyment  of  females  in,  896. 

permitting  minors  to  gamble  in,  886. 
Salvage— detainmg  wrecked  property  after*  Pfti4t  ML 
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Saws— of  lumber  mannfactorers,  injury  to,  see  Statutes,  p.  7S5. 
Savings  Bank— officer  of,  byerdiawing  his  account,  $  108. 
Schools— <x)mpulsorv  attendance  at,  see  Statutes,  p.  72L. 
Sea  Lions,  Seals— killing,  within  certain  limitSi  599.  [Bepeal'd.] 
Seals— defined,  7. 

forgery  of  public  and  corporate,  472. 

Seamen— enticing  to  desert,  641. 
harboring  deserting,  645. 

Search  Warrant— malidously  procuring,  170. 
defined,  1628. 

upon  what  grounds,  may  issue,  1524. 
upon  what  grounds,  not  to  issue,  1525. 
complainant  must  be  examined  on  oath,  152iS. 
deposition,  what  to  contain,  1527. 
when  to  issue,  1528. 
form  of,  1529. 
by  whom  served*  1530,  1531. 
wh^  may  be  served  at  night,  1538. 
within  wnat  time  must  be  executed,  1534. 
officer  must  give  receipt  for  property  taken,  1535. 
suphproperfy,  how  disposed  of,  15SiS. 
return  of,  1537. 

if  grounds  of,  are  controverted,  1539. 
to  be  returned  by  magistrate  to  county  court,  1541. 

Second  OfEbnse— how  punished,  after  former  conviction,  666. 
how  punished,  after  conviction  of  attempt  to  commit 
felony,  667. 

Seeurity— to  Keep  Tms  Peace,  when  required,  706. 

efibct  of  givinpf,  or  refusing  to  give,  707. 

person  committed  for  not  giving,  how  discharged,  706. 

must  be  filed  in  clerk's  office,  709. 

when  required,  for  assault  in  presence  of  court,  710. 

when  broken,  711. 

breach  of,  how  prosecuted,  712. 

evidence  of  breach  of,  718. 

v;hen  not  to  be  reqmred,  714. 
Fob  Appeabanob  of  Wmngssss—  ' 

when  taken  and  required,  878,  879. 

infants  and  married  women  may  be  required  to  givei  880. 

on  refusing  to  give,  witness  to  be  committed,  881. 

witness,  when  unable  to  give,  what,  882. 
Seduetion— of  women,  for  prostitution,  266. 

evidence  on  trial  for,  1108. 

of  women  under  eighteen,  see  Statdtxs,  p.  716« 
Senate— to  try  impeachments,  738. 

on  impeachments,  must  be  sworn,  745. 

two  thuxls  of,  necessary  to  oonvici  on  impeaohmeDt»  746. 
Sentenoe-^for  life.  671, 672. 
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Sentence— (7on^tnu6&. 

does  not  render  mcompeteat  as  'witness,  or  to  convey 
property,  $675. 

defendant  must  be  present  for,  119S. 

to  be  brought  before  court  for,  1194. 

if  he  is  on  oail  and  does  not  appear  for,  1195. 

may  forfeit  bail  and  issne  bench  warrant,  1195. 

arraignment  for  sentenoe,  1200. 

what  may  be  shown  against,  1201. 

extent  ot  punishment,  how  considered,  1203. 

suspended  only  by  order  supreme  court  or  judge,  1243. 
Sepulture,  Etc.— violatmg,  290-98.    See  Btatctes. 
Service— of  articles  of  impeadhment  on  defendant,  740. 

such,  how  made,  741. 

of  warrant  of  arrest,  in  another  connfy,  820. 

of  bench  warrant,  936,  988,  1198. 

of  notice  of  appeal,  1241. 

of  notice  of  application  for  bail,  1274. 

of  Bubpcena,  1^. 

of  summons  against  oorporatioDS»  1892. 

of  writ  of  habeas  corpus,  1478. 

of  coroner's  warrant,  1519. 

of  search  warrant,  1530-32. 
Setting  Aside  Indictment— when  on  motion,  995. 

objections,  when  waiyed,  996. 

when  heard,  997. 

effect  of  resubmission,  996. 
Sheriff— suffering  convicts  to  escape,  108. 

refusing  to  i^eive  or  arrest  parties  accused  of  crime,  142 

duty  01,  on  receiving  copy  of  judgment  of  imprison- 
ment, 1216. 

warrant  for  execution  of  death  sentence  to  be  delivered 
to,  1217. 

duty  of,  at  execution  of  death  sentenoe,  1229. 

duty  of.  after  execution  of  death  sentence,  1230. 

to  receive  prisoners  committed  by  U.  8.  courts,  IGOl. 

answerable  for  safe  keeping  of  such,  1602. 

papers  served  on,  for  prisoner,  1609. 

to  receive  all  persons  auly  committed,  IGll. 

when  not  to  receive  prisoners,  1612. 

how  comp::nsated  ior  transporting  prisoners  to  state 
prison,  1586. 
Signals— removing,  erected  by  U.  8.  coast  survey*  615. 
Signal  Lights— masldng,  removing,  or  exhibiting  fiilse,  610. 
Signature— defined,  7. 

obtaining,  by  extortionate  means,  622. 
Sodomy— see  Gbimb  aoaihbt  Natdbb. 
Songir-indecent,  811. 
Stote— defined.  7. 
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State  Friflon— «soape  from,  $  105. 

attempt  to  eeoape  from,  106. 

tmlawtnl  communicatioii  with  convict  in,  171. 

keeping  liquor  within  two  miles  of,  173. 

U.  8.  prisoners  to  be  xeceivetl  at,  15B1. 

dispoBition  of  inaane  prisoners,  1662. 

fond  of,  1563. 

fund  of,  how  disbursed,  1584. 

transporting  prisoners  to,  compensated,  how,  1586. 

contracts  for  proTisions,  etc.,  1587. 

regulation  ana  goyemment  of ,  eeeSTATiTTES,  pp.  751-759. 
Bee  Officbbs  OF  Btatb  Pbison  ;  Coitvzct. 

Folsom  branch,  change  of  name,  p.  751 

directors,  terms  of  office,  and  meetings,  p.  751. 

directors,  duties  of,  p,  751. 

clerks  and  accounts,  p.  753. 

contracts  for  provisions  and  dotbing,  p.  753. 

purchase  of  lands,  p.  754 

appointments  to  office  in,  p.  754 

removals  and  vacancies,  p.  754. 

compensation  of  officers,  pp.  754,  755.  .. ... 

compensation  of  employees,  p.  759. 

money  received  or  expended,  p.  755. 

employment  of  convictB,  pp.  755,  756. 

prisoners,  treatment  of,  p.  756. 

uisano  convicts,  p.  757. 

credits  for  good  Behavior,  p.  768. 

prisoners  sentenced  by  U.  d.,  p.  758. 

labor  not  let  out  by  contract,  p.  758. 

gas  and  water,  how  supplied,  p.  759. 

contracts,  no  interest  in  officers  by,  p.  769. 

reports  of,  p.  759. 

b(mds,  of  officers,  p.  759. 

buildings,  injury  to  or  destruction  of,  p.  759. 

pardons,  report  of  recommendation,  p.  759. 
StatutM— printea  in  extenso  in  appendix:-^ 

adultery,  cohabitation  in,  p.  714. 

aliens,  ucenses  to,  p.  750. 

animals,  cruelty  to,  p.  717. 

artesian  wells,  waste  of  water  from,  p.  720. 

buoys  and  beacons,  protection  of,  p.  721. 

buttier,  firaud  in  sale  of,  p.  761. 

capitol,  sale  of  liquor  a^  p.  746. 

dieese,  fraud  in  sale  of,  p.  761. 

ohildren,  educational  rights  of,  p.  721. 
cruelty  to,  p.  781. 
admission  to  saloons,  p.  782. 
destitute  wandering  or  mendioanti  pp.  738, 7S8L 

eohabitrtion  in  adultery,  p.  714. 


BtATDTEff,  839' 

StBtuteB— Continued,  

convicts,  costs  of  trial  of,-  p,  745. 

corporation,  misrepresentation  of  officers  ofj  p.  731« 

tax  on  transfer  of  stock,  p.  738. 
oonrts,  police  No.  2  in  San  Erandsco,  p.  760. 
oroQlty  to  animals,  p.  717. 

to  children,  p.  726. 
onbio  air,  p.  726. 
dead,  dlBinterment  of,  p.  713.   ' 
disinterment  of  dead  bodies,  p.  743. 
electiOD.  extortion  from  candidate,  p.  729. 

assessment  for  nomiination,  p.  730. 
emigration,  refosalto^ell  tickets,  p.  745. 
eztortixm,  from  candidates,  p.  729. 
fences,  tearing  down  to  pass  through  encloBnro8»  pp. 

715,725. 
fire,  destruction  of  forests  by,  p.  713. 

on  departing  from  camp,  p.  725. 
fish,  catfish,  p.  747. 

maintenance  of  fish  ways,  p.  747. 

fishing  by  aliens,  p.  74b. 
forests,  destruction  by  fire,  p.  713. 

intoxication  of  officers,  p.  746. 

enclosures  leaving  open,  pp.  715,  725. 
gold  dust,  larceny  of,  p.  7l5. 
grand  jury,  interpreters  for,  p.  715. 
house  of  correction,  p.  736. 
hunting,  upon  enclosed  lands,  p.  725. 

injury  to  animals  of  another,  p.  725. 
larceny,  of  personal  property  severed  from  realty,  p.  714* 

oz  gold  dust,  quicksilver,  etc.,  p.  736. 
licenses,  granted  to  aliens,  p.  750. 
liquors,  sale  of  on  election  day,  p.  717. 

sale  of  at  state  capitol,  p.  746, 
lodging  houses,  space  to  eadi  lodger,  p.  726, 
lumber,  injury  to  saws,  p.  725. 
medicine,  practice  of,  p.  735. 
mockingbirds,  destruction  of,  p. 713. 
officers,  intoxication  of,  p.  746. 
oleomar^rine,  manufacture  of,  p.  730. 
oysters,  mjury  to  beds  of,  p.  723. 
passengers,  refusal  to  sell  tickets  to,  p.  745. 
personaiproperty,  severed  from  realty,  larceny  oi^  p.  714. 
piece  clubs,  extortion  by,  p.  729. 
quicksilver,  larceny  of,  p.  716. 
railroads,  extortion  by,  p.  739 

uniust  discrimination  by,  p.  739. 

police  regulations,  p.  741. 

passes  by,  p.  740. 

.'COUB.— 70, 
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ttatutet— (7ontinu6& 

trial  of  rates,  p.  741. 

txespass  upon,  p.  742. 

Intoxication  of  emploToea,  p,  742. 
rewardB.  for  conviction  of  robSers,  p.  728.  , 

robbers,  rewards  for  conyiction  of,  p.  728. 
saws  of  lumber  knonnfacturers,.  injury  to,  p.  725. 
sohools,  compulsory  attendance  at,  p.  725. 
stateprison,  regulation  and  government  of,  pp.  751, 759. 

Sx>l8om  Dranch,  change  of  name,  p.  751. 

directors,  terms  of  omoe  and  meetings,  p.  751*. 

directors,  duties  of,  pp.  752,  758. 

derks  and  accounts,  p.  753. 

contracts  for  provisions  and  clothing,  p,  758. 

pordiaseof  lands,  p.  754. 

appointments  to  omce  in,  p.  754. 

removals  and  vacancies,  p.  754. 

compensation  of  officers,  pp.  754,  755 

compensation  of  employees,  p..  759. 

money  received  or  expended,  p.  755. 

employment  of  convicts,  pp.  755,  756i, 

Erisoners,  treatment  of,  p.  766. 
isane  convicts,  p.  757. 
credits  for  good  behavior,  p.  758. 

Ensoners  sentenced  by  U.  B.,  p.  758. 
bor  not  let  out  by  contract,  p.  758. 
gas  and  water,  how  supplied,  p.  759. 
contracts,  no  interest  in  by  officers  of,  p.  759* 
reports  of,  p.  759. 
bonds  of  officers,  p.  759. 
buildings,  injury  to  or  destruction  of,  p.  759. 
pardons,  report  of  recommei^dation,  p.  759. 
steamship,  refusal  of  companv  to  sell  tickets,  p.  745. 
stock  tax,  on  transfer  of,,  p.  738. 
Sunday  bakers*  act,  p.  746. 
syrup,  sale  of  adulterated,  p.  731, 
wages,  retaining  portion  of  aue  laborer,  p.  716. 
warehouse  receipts,  p.  736. 
water,  waste  of  from  artesian  wells,  p.  728. 
Btay  of  Proceedings— pendingexamination  on  commis8ion,185i. 

when  doubt  arises  as  to  sanity  of  defendant,  1868. 
Bteamboats — mismanagement  of,  ^, 

boilers,  etc.,  849. 
Steamflhips— refusal  of  companies  to  sell  tickets  to  emigrantai 

see  Btatutes,  p.  745. 
Stock— tax,  etc.,  on  transfer  of,  see  StatuteSjP.  738.     . 
Stoekraisers— protection  of,  continued  acts,  28. 
Stolen  Property— purchase,  or  receiving  of,  496. 
disposal  of,  1407-11. 
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SnIxKmatioii  of  Perjnry^see  Pesjurt. 
BubpcBHa— when  mnBti8sae»  $^864, 1459. 

defined,  and  who  may  issue,  1323, 1564. 

expense  of  witness  out  of  the  county,  1329, 1830 

form  of,  1327. 

disobedience  to,  1331. 
Suieide— aiding  or  encooracing,  400. 
Bnnunons— Against  corporations,  1390. 

form  of,  1391. 

service  of,  1392. 
8iinda7--certain  amnsements  prohibited  on,  299. 

keeping  open  places  of  business  on,  800. 

exceptions,  801. 

bakers'  act,  see  Statutes,  p.  746. 
8upeTintendent--of  printing  to  have  no  interest  in  contract,  99. 

peaialty  for  ooHnsion,  100. 
Suppression  of  Biots,  Etc.— proceedings  in,  723-33. 
Supreme  Power— of  the  state,  how  expressed,  4467. 
Surrender  of  Defendant— by  bail,  how  made,  1300. 

defendant  may  be  arrested  for  purpose  of,  1801. 

money  to  be  refunded  on,  1302. 
Suspension— of  officers,  by  court  of  impeachment,  750. 

of  capital  execution,  1220. 
Syrup— sale  of  adulterated,  see  Statutes,  p  731. 
tiue  Colleetor— obstructing,  in  collecting  taxes,  428. 

selling  undated  foreign  mJners'  license,  433. 
TaaMS — obstructing  officer  in  co  lecting,  428. 

£Use  statements  concerning,  430. 

delivering  falso  receipt  for  poll  and  license,  431. 

liaTing  in  possession  falso  receipts  for  poll  and  license,  432. 

blank  for  license,  unlawfully  having,  432. 
Teaoher— in  public  schools,  abuse  of,  654. 
Telegraph— xoreery  of  messages,  474. 

injury  to  line,  591. 

diselosing  contents  of  message,  619. 

altering  messages,  620. 

opening  sealed  message,  621. 

xiegleot  or  postponementof  regular  order  of  messages,  638. 

rator  or  agent  using  information  from  messages,  689. 
destinelyleaming  contents  of  message,  6^. 

bribing  operator,  641. 

oper&tor  intoxicated,  891. 

arrest  by,  850. 

certideaoopy  of  warrant  serve  by,  851 
Testify— embraces  every  mode  of  orl  statement*  7. 
Testimony- see  Witness. 
Theaters— employing  women  to  sell  Iquor  at,  303. ' 

where  liquor  soldj  performance  prohibited  on  Sunday,299. 
Tbreatened  Oflbnae— information  or  701. 


ezaminatiou  of  ooxnplainaiit  and  witnesBea,  f  702. 

whencommiBBion  of;  feared,  warraatof  arreflitoi88Qe,708. 

perqon  oomplained  of ,  when  to  be  discharged,  706. 

secnriiy  to  Keep'  the  peace,  whezit  required,  706. 
Threatening  Letters— aending,  to  officers,  650. 

sendiiNg*  with  intent  to  commit  extortion,  528. 
Threats— usiiijg,  with  intent  to  extort  money,  etc.,  523, 5i2L 

what  may  constitnte  extortion,  519. 

act  committed  under,  26. 
8ee  DuBEas. 
Timber— cutting  or  destroying,  60SL 
Time— of  oomnutting  ofiense  need  not  be  stated  in  industment^ 

965. 
Title— of  volume,  1. 
Toll  Bridges— see  Bbidobs. 
Toll  Gates— injury  to,  589. 

Tolls— unlawfully  collecting  certain,  in  San  Francisco,  642. 
Tombs— defacing  in  cemeteries,  296. 
Toole— having  burglarious,  466. 

having  counterfeiting,  480. 

with  intent  to  assault,  467. 
Trade  Karks— counterfeiting,  850. 

selling  goods  which  beu:  counterfeited,  851. 

definition  of,  853. 

definition  of  "counterfeited,"  852. 

refilling  casks,  etc.,  bearing,  854. 
Transmission— of  indictments  from  county  to  district  ooortB, 
K)28. 

of  indictment  against  countv  jud^,  1029, 

of  indictments  to  municipal  criminal  court,  1080. 

of  papers,  on  removid  of  action,  1088. 
Treason— in  what,  consists,  87. 

who  only  can  commit,  87. 

punishment  of,  87. 

misprision  of  88. 

petit,  abolished,  191. 

juzdsdiotion  of  indictment  for,  in  certain  case,  788. 

evidence  on  trial  for,  1103. 

Sower  of  governor  on  conviction  for,  1418. 
uty  of  Ic^iislature  on  conviction  for,  1418. 
Treasurer— state,  violating  laws  relative  to  state  board  of  ex- 
aminers, 441. 
state  or  county  violating  revenue  law,  424. 
Trespass— certain,  misdemeanors,  602. 
Trial— defendant  entitled  to  speedy  and  pnblie,  686. 
modo  of,  1041. 

when  presence  of  defendant  necessary  on,  1043, 1034. 
defendant  entitled  to  two  days  to  prepare  for,  1049. 
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poBtponement  of,  $$  1052, 1488. 

order  of,  1098. 

when  order  of,  mw  be  departed  from,  109i. 

xnunber  of  coimsei  who  may  argue  on,  1095^ 

fleparaie,  1098. 

nuetr  of  evidence  on,  1102. 

roles  of  evidence  on  trial  for  ireason,  1108.  . 

rules  of  evidence  on  trial  for  conspiracnr,  1104. 

if  district  attorney  fails  to  attend,  1130. 

in  justice's  court,  how  conducted,  1438. 

must  be  under  indictment,  888. 

of  officers  by  accusation,  889. 

where  found,  890. 

impeachments,  where,  738. 

Jury  may  separate  during,  1121. 

See  Impeachment  ;  Offigebs,  BEBiOTAXt  of. 
Tnen-^f  challenges,  how  appointed,  1079. 

oath  of,  1080.    [Bepealed.] 
Troopt— to  be  ordered  out  to  suppress  riots,  72S. 

who  officers  may  order  out,  728. 

commanding  officer  of,  729. 

to  obey  whose  orders,  730. 

conduct  of,  781. 
Trout— protection  of,  act  continued  in  force,  28. 

taking  or  oatchinff  at  certain  times,  631. 

who  ttkes  other  than  by  hook  in  certain  counties,  682. 

who  takes  by  nets,  etc.,  in  certain  counties,  6^. 
tTmpire — See  Ab^ttbatob. 
Un^rtaUnff—action  on,  712. 

^eeSzouBiry. 
tfaited  States— laws  of,  when  resisted,  etc,  731. 

marshal  may  call  for  the  national  guard,  731. 
TFnivenity— 4iquor  within  one  mile  of,  172. 
ITnlawAil  Assembly— defined,  407. 

punishment  of,  408. 

remaining  at,  after  warning  to  disperse,  409. 

magistrate  refusing  or  neglecting  to  disperse,  410. 
SeeBiox;  Botjt. 
Usury— bv  pawnbrokers,  840. 
VsgrantI— who  are,  and  punishment  of,  647. 
Vananoe— all  facts  may  be  proved,  1020. 

acquittal  on  ground  of,  1021. 

in  mdictment  and  proof,  1021. 
Venue— application  for  change  of,  1084, 1035. 

order  for  change  of,  1036. 

when  granted,  1431. 

when  granted,  papers  to  be  transmitted,  1482. 

prooeedings  on  change  of,  1432. 
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Verdiet— making  promise  to  give  a  certain,  $  96. 
of  ixien  of  challenge,  1U85. 
when  jury  has  beea  discharged  without  rendering,  1143, 

retom -of  jTUT,  1147. 

appearance  of  defendant  at  rendering  of,  1148. 

manner  pf  tftking*  1149, 1441. 

may  be  general  or  epedal,  1150. 

g^eral,  1161. 

special,  1152. 

special,  how  teaotdered,  1163. 

form  of  8X>ecial,  1154. 

judgment  on  special,  1155. 

when  Bpecial  defective,  1156. 

jvacv  to  find  degree  of  crime,  1157. 

to  find  previous  conviction,  1158. 

of  lesser  offense,  or  attempt,  1159. 

as  to  some  defendants,  1160, 1442. 

when  court  may  direct  reconsideratioii  of,  1161. 

when  judgment  may  be  given  on  informal,  1162. 

polling  the  jury,  1163. 

recordmg,  116L 

of  acquittal,  defendant  to  be  discharged  on,  1165. 

proceedings  on  general  or  special,  1166. 

of  jury,  on  question  of  insanity,  1370, 1167. 
Ve88el&--denned,  7. 

captain  or  other  officer  willfully  destroying,  639. 

other  persons  willfully  destroymg,  540.      . 

fraudulentlv  fitting  out,  541. 

setting  adnft,  608. 

mooring  to  buoys,  614. 

jurisdiction  of  offenses  committed  on,  783. 

mismanagement  of  steamboats,  848, 349. 
View  of  Premises— when  and  how  conducted,  1120. 
Wag^B— retaining  portion  of,  due  laborers  or  deputies,  see 

Statutes,  p.  715. 
Warden— of  prison,  to  deliver  receipt  for  prisoner,  1216. 

Bee  Officer  of  State  Pbison. 
Warehouse  Beceipt— issuing  fictitious,  578. 

must  be  canceled  on  redelivery  of  property,  682. 
Sea  Statutes,  p.  786. 
Warranti  CSoroner*»— when  to  issue,  1517. 

form  of,  1518. 

service  of,  1519. . 
Warrant  of  Arrest— must  issue,  when  commission  of  ofTenad 
feared,  703. 

must  issue,  when  offense  has  been  committed,  812. 

form  of,  814,  1427. 

must  specify  what,  815. 
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Wftnaat  of  Amit— Con^mued. 

to  whom  directed,  $}  81<i->19, 

when  and  how  exeouted  in  another  ootinty,  819. 

indorsement  on»  for  service  in  another  county,  etc.,  829. 

if  for  felony,  defendant  to  be  taken  bei'ore  magistrate 
iasning,  821. 

if  hail  la  allowed,  it  must  be  certified  oh,  82^    . 

when  magistrate  who  issued  cannot  adt,  82i. 

must  state  what,  when  ofLnse  triable  ebewhere^  ^7. 

dnfy  of  officer  executing,  828. 

arrest  made  with,  842. 848, 849. 

when  mustissue  on  complaint,  1427. 

for  fugitiyes  from  justice,  1649, 
Warrant,  Seareh—see  Sbabch  Warbast. 
Water— stealing  or  obstructing,  499, 592. 

drawing,  after  works  have  been  closed,  625. 

commissioners  act  continued  in  force,  23. 

injury  to  canal,  etc.,  607. 

waste  of,  firom  artesian  weUs,  see  Statutes,  p.  729. 
Water  Fipea*-ii\jurinff  or  obstructing,.  624. 
Ways,  Pnvate— injuring,  588. 
Weapon,  Itoadly— see  Deadly  Weapon. 
Weight— falsely  increasing,  etc.,  in  packages,  881. 

in  sales  by  the  ton  or  pound,  555.  * 
See  False  Weigets. 
Will— 'includes  codicils,  7. 

forgery  of,  470. 
WiUfnlly— aefined,  7. 

Wltnees^testimony  of,  may  be  read  a^gainst  him  on  prosecu- 
tion for  peijury,  14. 

refusing  to  attend  and  testify  before  legislatlTe  commit- 
tee, 87. 

incompetency  of,  no  defense  in  prosecution  for  perjury, 

when  need  not  know  his  testimohy  is  material,  123. 
stating  that  which  he  does  not  know  to  be  true,  126, 
deceivmg,  136. 
bribmg,  187. 

receiving  or  offering  to  take  bribes,  138. 
refusing  to  be  sworn  or  testify  in  court,  166. 
to  a  duel,  privilege  of,  232. 

to  gambling,  refusing  or  neglecting  to  attend  trial,  333. 
'  auspension  of  dvil  rights  does  not  bar  convict  from  bo 
iagt  675. 
deposition  of,  to  threatened  offense,  must  be  taken,  702. 
d4K>8ition  of,  to  committed  offense,  must  be  taken,  811. 
d^osition  of,  to  be  read  tu  defendant  on  examination,  864. 
examination  of  defendant's,  866. 
exdlusion  and  separation  of,  867. 


^•■■*'-s- 


-  -f. 
:*:  • 


